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Greene  General  Term,  October,  1847.    Harris^  Waism^     \  i7aNY*«4S 

and  Parker,  Justices. 

Livingston  i;^.  Hollenbeck  and  others. 

▲  penon  entitled  to  receiTe  rents  sabjected  to  taxation  by  the  act  to  equalise  tax- 
ation, passed  May  13,  184C,  has  a  right  to  avail  himself  of  his  own  affidavit  as 
to  the  valne  of  his  property,  under  the  provisions  of  the  revised  statutes,  for  the 
purpose  of  correcting  an  assessment  upon  such  rents. 

Hie  act  of  1846  merely  adds  a  new  subject  for  taxation,  which  is  left  to  be  gov- 
erned by  the  general  law  regulating  the  assessment  and  collection  of  taxes,  in 
every  respect ;  except  those  in  which  a  different  mode  is  prescribed  by  statute. 

The  general  law  is  unrepealed,  and  that  law  and  the  act  of  1846,  must  be  con- 
strued together ;  and  full  effect  is  to  be  given  to  both.- 

Itis  the  settled  policy  of  the  law  that  all  valuation  assessments  may  be  corrected 
'  by  the  affidavit  of  the  person  assessed. 

fither  of  the  affidavits  required  by  the  I5th  section  of  the  article  of  the  revised 
statutes  relative  to  the  assessment  and  collection  of  taxes  would  be  sufficient  to 
correct  an  error  in  the  valuation  of  rents.  But  the  legislature  having,  by  the 
act  of  1836,  declared  such  property  personal  estate,  they  have,  by  so  doing,  di- 
neted  which  affidavit  is  to  be  adopted. 

When  an  affidavit  is  presented  to  the  assessors  by  the  owner  of  rents  sub* 
Jeoted  to  taxation,  tot  the  purpose  of  nducinf  the  amount  of  the  tax,  it  is  thdr 
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dntj  lo  comet  the  aaseisiiient,  in  accordance  with  such  ai&dairit.    Tliej  ahjald 

punae  strictly  the  directions  contained  in  the  15th  section  of  the  ailScle  of  the 

lerised  statates. 
Hie  assessors  have  no  discretion  to  reject  soch  an  affidavit,  when  tendered  by  the 

person  assessed.    They  are  bound  to  receiTe  it  and  to  strike  out  the  assessment 

accordingly. 
If  assessors,  in  estimating  the  value  of  annual  wheat  rents,  commit  an  error  to  the 

prejudiee  of  the  owner,  by  estimating  wheat  at  a  greater  sum  per  bushel  than 

it  is  worth,  the  supreme  court  has  no  jurisdiction  to  review  it.    The  assessors 

act  judicially ;  and  if  their  judgment  be  honestly  exercised,  it  is  conclusive 

upon  all  interested,  except  so  far  as  the  affidavit  of  the  owner  of  the  rents  may 

serve  to  correct  it 
Rents  reserved  in  a  lease  ibr  a  term  exceeding  twenty-one  yearn,  continue  to  be 

taxable  till  the  expiration  of  the  term.    And  the  fact  that  at  the  time  of  the 

assessment  such  leases  have  but  a  few  years  more  to  run,  will  not  exempt  the 

rents  from  taxation. 
Nor  can  the  landlord  availhimself  of  an  agreement  between  him  and  his  tenant 

that  a  new  lease  shall  be  executed  for  the  unexpired  term. 
The  act  of  the  legislature  "to  equalize  taxation,"  passed  May  13,  1846,  is  not 

unconstitutional. 
The  supreme  court  has  no  power  to  restrain,  by  injunction,  the  collection  of  taxes 

irrogulariy  or  erroneously  assessed. 

In  EauiTT.  This  was  a  motion  to  dissolve  an  injunction. 
The  bill  was  filed  in  the  late  court  of  chancery  to  restrain  the 
sheriff  of  Columbia  county  from  proceeding  to  advertise  and 
sell  certain  lands  of  the  plaintiff  under  warrants  issued  to  him 
by  the  county  treasurer,  for  the  collection  of  taxes  imposed 
under  the  act  passed  May  13,  1846,  entitled  *'  an  act  to  equal- 
ize taxation."  Several  irregularities  in  the  assessments  were 
alleged,  but  the  principal  one  was,  that  the  assessors  of  the 
towns  of  Gallatin,  Livingston  and  Taghkanic  had  refused  to 
receive  the  affidavit  of  the  plaintiff,  and  to  correct  the  assess- 
ments in  accordance  with  it  It  appeared  by  the  affidavits  ten- 
dered that  the  plaintiff  was  largely  indebted.  The  principal 
question  argued  by  counsel  was,  whether,  under  the  act  referred 
to,  the  person  assessed  had  the  right  to  correct  the  assessment  by 
his  own  affidavit,  as  in  other  cases  of  the  assessment  of  personal 
estate. 

A  Hogeboam,  for  the  defendants. 

JL  SuiherUmdj  for  the 
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Parxbr,  J.  Oo  the  argument  of  the  motion  to  diasolve  the 
iBJanction  in  this  cause,  several  important  questions  were  dts- 
eussedy  arising  under  the  act  entitled  "  an  act  to  equalize  taxa- 
tion," passed  May  13, 1846.  These  questions  will  be  of  frequent 
occurrence  until  a  judicial  construction  shall  have  been  given 
to  that  act ;  and  it  is  therefore  desirable  that  they  should  be 
settled,  Uiough  it  may  not  be  strictly  necessary  to  decide  them, 
for  the  purpose  of  disposing  of  the  motion  before  us. 

The  most  important  of  these  questions  is,  whether  the  per- 
son entitled  to  receive  rents  subjected  to  taxation,  has  a  right 
Co  avail  himsdlf  of  an  affidavit  as  lo  the  value  of  his  property, 
under  the  15th  section  of  art.  2,  title  2,  chap.  13,  part  1,  of  the 
revised  statutes.  It  is  there  provided  that  if  any  person  whose 
real  or  personal  estate  is  liable  to  taxation,  shall,  at  any  time 
before  the  assessors  shall  have  completed  their  assessments, 
make  sJSdavit  that  the  value  of  his  real  estate  does  not  exceed 
a  certain  sum  to  be  specified  in  such  affidavit ;  or  that  the  value 
of  the  personal  estate  owned  by  him,  after  deducting  his  just 
debts  and  his  property  invested  in  the  stock  of  incorporated 
companies,  liable  to  taxation  on  their  capital,  does  not  exceed 
a  certain  sum  to  be  specified  in  the  affidavit,  it  shall  be  the 
duty  of  the  assessors  to  value  such  real  or  personal  estate,  or 
both,  as  the  case  may  be,  at  the  sums  specified  in  such  affidavit, 
and  no  more.  This  provision,  it  will  be  seen,  extends  to  every 
description  of  property,  both  real  and  personal,  and  is  still  in 
force ;  no  exception  having  been  made  to  it  by  any  subsequent 
legislation. 

By  the  act  of  1846,  a  species  of  property  previously  omitted, 
was  subjected  to  taxation.  Before  that  time  rents  due  were,  I 
think,  properly  taxable  as  personal  property.  They  were  clear- 
ly within  the  description  of  personal  property  as  defined  in  the 
3d  section  of  the  1st  title  of  the  chapter  above  cited.  But  by 
the  act  of  1846  rents  not  due,  but  reserved  on  certain  leases, 
were  declared  taxable  at  a  principal  sum,  the  interest  of  which 
at  the  legal  rate,  would  produce  a  sum  equal  to  such  rents. 
This  species  of  property  was  called,  at  common  law  an  ^^  iocor- 
poraal  horaditament''  and  oameunder  thedenominatioii  of '^real 
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property."  (2  Black.  Om.  41.)  Bat  the  act  of  1846  decbres 
that  such  "rents  shall  be  assesses  to  the  person  or  persons 
entitled  to  receive  the  same,  as  personal  estate,  which  it  is  here- 
by declared  to  be,  for  the  purpose  of  taxation  under  this  act" 
The  meaning  of  which  expression  clearly  is,  that  for  the  pur- 
pose of  carrying  into  effect  that  act,  and  subjecting  it  to  taxa- 
tion it  should  be  assessed  as,  and  was  declared  to  be,  personal 
estate ;  and  the  reason  for  this  expression  as  plainly  is,  that 
when  not  otherwise  specially  provided  by  the  act  of  1846,  the 
forms  and  mode  of  assessing  and  collecting  taxes  on  other  per- 
sonal property  might  be  adopted.  What  other  reason  could 
there  have  been  for  declaring  it  personal  estate?  The  tax  is 
to  be  assessed  in  the  town  where  the  lands  lie.  In  this  respect, 
it  is  like  a  tax  on  real  estate,  and  not  like  that  on  personal 
estate,  which  follows  the  residence  of  the  person  whose  property 
is  assessed.  The  second  section  of  the  act  of  1846  requires  the 
supervisors  to  assess  such  taxes  in  the  same  manner  and  to  the 
eame  extent  as  any  personal  estate  of  the  inhabitants  of  such 
town.    Beyond  that  extent,  they  have  no  power  to  go. 

I  regard  the  act  of  1846  as  merely  adding  a  new  subject  for 
taxation,  which  is  left  to  be  governed  by  the  general  law,  reg- 
ulating the  assessment  and  collection  of  taxes,  in  every  respect, 
except  those  in  which  a  diffident  mode  is  prescribed  by  statute. 
Indeed  reference  to  the  general  law  is  expressly  made  in  the 
act  of  1846,  as  pointing  out  the  "manner"  and  "extent "of 
the  assessment  The  general  law  is  unrepealed,  and  that  and 
the  act  of  1846  roust  be  construed  together,  and  full  effect  must 
be  given  to  both.  Such  also  seems  to  have  been  the  view  enter- 
tained in  the  senate  of  this  state  when  this  act  was  under 
discussion  there,  as  appears  by  senate  document  No.  135  of  1846. 
That  is  a  report  from  the  finance  committee,  to  which  the  bill 
was  referred,  in  which  it  was  conceded  that  the  usual  affida- 
vit to  reduce  the  amount  of  the  tax  might  be  made,  as  in  othor 
personal  assessments;  and  one  of  the  grounds  of  objection 
made  to  the  passage  of  the  bill  was,  that  there  would  be  cases 
m  which  such  affidavit  would  not  afford  adequate  relief. 

It  is  tmei  cases  may  occur  in  which  the  form  of  the  affidavit 
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pratcribed  by  Ihe  statute  would  not  relieve  the  person  aaseased. 
Suppose  him  to  be  worth  $100)000  of  personal  estate,  irrespec- 
tive of  his  interest  in  leasehold  estate,  situated  in  three  towns, 
and  those  interests  are  assessed  in  each  of  those  towns  at 
$60,000.  That  would  make  $260,000  of  personal  property. 
For  $100,000  of  this,  he  is  assessed  in  the  town  of  his  resi« 
dence.  His  debts  amount  to  $100,000.  His  affidavit  must  be 
in  the  language  of  the  statute,  that  the  value  of  the  personal 
estate  owned  by  him,  does  not  exceed  $160,000 ;  yet  such  an 
aflBdavit  will  afford  him  no  relief,  either  in  the  town  of  his  resi- 
dence, or  in  either  of  the  three  towns  where  his  rents  are 
assessed,  for  in  neither  of  those  is  he  assessed  as  high  as 
$160,000 ;  and  he  must  submit  to  the  injustice  of  paying  a  tax 
on  $260,000  of  personal  estate,  when  he  is  in  fact  worth  but 
$160,000.  This  illustration  shows  that  the  act  is  defective, 
and  needs  amendment.  Though  cases  of  this  description  may 
be  of  rare  occurrence,  yet  the  form  of  the  affidavit  should  be 
altered,  so  as  to  afford  equal  protection  to  all.  This  defect  au- 
thorizes no  inference  against  the  applicability  of  the  16th  sec- 
tion above  cited,  to  assessments  for  rents.  It  only  shows  that 
it  may  happen  in  some  instances,  that  the  law  is  inadequate  to 
protect  against  an  unjust  assessment. 

I  have  shown  that  it  is  the  settled  policy  of  the  law,  that  all 
valuation  assessments  may  be  corrected  by  the  affidavit  of  the 
person  assessed.  Such  a  provision  is  necessary  to  the  protec- 
tion of  the  rights  of  the  citizen  against  mistake  or  abuse.  The 
deduction  of  the  debts  of  the  person  assessed  is  perhaps  of 
minor  importance ;  but  as  a  means  of  keeping  the  assessment 
of  rents  within  its  proper  limits,  the  right  to  make  the  affidavit 
of  value  is  indispensable  to  a  just  administration  of  the  law. 
Indeed  there  is  no  other  remedy :  no  other  means  are  provided 
for  redress.  The  assessment  presents  only  the  aggregate 
sums;  and  if.  by  mistake  or  otherwise,  the  landlord  were 
assessed  to  the  extent  of  four  times  his  actual  interest  in  the 
lands,  without  the  right  to  correct  such  assessment  by  his  oath, 
be  would  be  remediless.  Either  of  the  affidavits  required  by 
the  164h  section  above  ciisdi  would  be  sufficient  to  correct  aa 
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error  ia  the  yalaaUon  of  rents.  But  the  kgislatiire  heTuig 
chosen  to  declare  such  property  personal  eataU^  Ihey  have,  by 
80  doing,  directed  which  affidavit  is  to  be  adopted. 

It  could  not  have  been  intended  by  the  legislature  that  the 
valuation  of  one  species  of  property  should  be  placed  entirely 
beyond  the  reach  of  correction,  while  that  of  all  other  property, 
both  real  aild  personal,  is  controlled  by  the  affidavit  of  the  per- 
son whose  property  is  assessed.  If  so,  it  certainly  ought  not  to 
be  called  "an  act  to  equalize  taxation."  Such  legislation 
would  be  a  departure  from  a  well  established  system,  danger- 
ous as  a  precedent  and  partial  and  oppressive  in  its  operation. 
Some  of  those  who  have  sought  the  repeal  of  the  act  of  1846, 
have  attempted  to  give  to  it  the  construction  now  contended 
for  by  the  defendants,  for  the  purpose  of  attaching  to  it  an  odious 
character,  with  which  I  think  it  is  not  justly  chargeable.  (^SSsfip- 
aie  Doc  for  1847,  No.  47.)  Indeed  it  has  been  argued,  in  one 
instance  at  least,  before  us,  that  the  law  could  not  be  sustained 
and  enforced,  and  that  it  ought  to  be  held  void  by  the  courts, 
because  no  provision  was  made  in  it  to  correct  an  unjust  assess* 
ment.  The  construction  that  I  put  on  the  act  relieves  us  from 
examining  into  the  soundness  of  such  an  argument.  I  think, 
therefore,  the  assessors  of  the  towns  of  Gallatin,  Livingston,  and 
Taghkanic  erred  in  not  correcting  the  assessments,  in  accord- 
ance with  the  affidavits  presented  to  them.  They  ought  to  have 
pursued  strictly  the  directions  contained  in  the  16th  section  of  the 
statute  above  cited,  and  relieved  the  plaintiff  from  the  nnscnn 
ments. 

It  is  also  claimed,  on  the  part  of  the  plaintiff,  that  in  ascer- 
taining the  value  of  the  annual  wheat  rents,  the  assessors  com- 
mitted an  error  to  his  prejudice,  by  estimating  wheat  at  $1,26 
per  bushel,  when  it  was  in  fact  worth  but  $1,00  per  buaheL 
Conceding  that  the  estimate  in  this  respect  was  wrong,  I  do 
not  see  that  this  court  has  any  jurisdiction  to  review  it  The 
statute  confides  that  subject  to  the  assessors  alone,  and  if  their 
judgment  be  honestly  exercised,  it  is  conclusive  upon  all  inter- 
ested, except  so  &r  as  the  affidavit  made  under  the  said  IfiUk 
eectioQ  may  serve  to  correct  it ;  and  even  if  iUegal  ileais  wane 
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iDehi^kd  in  Ibe  esUmale,  as  k  also  alleged  by  the  plaia>iff|, 
aiChoDgh  k  might,  under  some  circmiMtancefl^  make  the  asaee^ 
80IH  penonally  liable,  it  would  not  vitiate  the  aflsesBmenU 
{People  V.  Superviaere  of  Alieganfy  16  Wend.  198.)  In  eeti- 
mating  the  value,  the  acBessora  acted  jodicially.  (  Weaver  v. 
Defeenderf^  3  DeniOj  117.)  It  is  stated  in  the  bill  ot  complaint 
that  many  of  the  leases  of  which  the  rents  are  taxed,  though 
originally  given  for  a  term  exceeding  twenty-one  years,  had 
but  a  few  years  more  to  run  at  the  time  of  the  assessment ;  and 
it  is  contended  that  they  were  not  therefore  subject  to  taxation. 
The  statute  makes  it  the  duty  of  the  assessors  ^<  to  ascertain  the 
aflfiount  of  rents  reserved  in  any  leases  in  fee,  or  for  one  or  more 
lives,  or  for  a  terra  of  years  exceeding  twenty-one  years."  It 
seems  to  me  plain,  that  this  language  includes  all  leases  which 
originally  had  more  than  twenty-one  years  to  run.  It  is  not 
the  unexpired  term  that  determines  the  class  to  which  the 
lease  belongs.  That  can  only  be  ascertained  by  the  language 
of  the  lease  itself.  It  surely  would  not  be  contended  that  a 
lease  for  lives,  originally  subject  to  taxation,  became  exempt 
when  but  a  short  term  of  life  remained.  If  rents  were  reserved 
in  a  lease  for  a  term  exceeding  twenty-one  years,  I  have  no 
doobt  they  continue  to  be  taxable  till  the  expiration  of  the  term. 

The  plaintiff  cannot  avail  himself  of  the  agreement  between 
him  and  his  tenants  that  a  new  lease  should  be  executed  for 
the  unexpired  term.  Though  that  unexpired  term,  will  be  less 
than  twenty-one  years,  the  rents  would  still  be  liable  to  taxa- 
tion.  The  assessors  look  only  at  the  lease  existing  at  the  time 
of  the  assessment,  and  not  at  the  agreement  to  substitute  a 
new  one. 

With  the  construction  I  have  given  the  act  I  do  not  see  upon 
what  ground  the  law  of  1846  cau  be  held  to  be  unconstitutional. 
It  operates  upon  an  actual,  tangible  capital.  The  interest  of 
the  landlord  possesses  a  definite  and  appreciable  value — as 
much  so  as  a  mortgage,  which  in  some  respects  it  resembles^ 
or  an  annuity.  The  law  subjects  this,  like  all  other  property, 
tfr  taxation,  and  such  an  act  is  a  legitimate  exercise  of  the  sov- 
itttign  power.    {Thamaav.  LelandjUWeiML66.)    Evenifil 
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should  be  considered  that  this  same  prq>erty  was  before  taxed, 
that  would  not  render  the  law  invalid.  It  would  only  operate 
a«  a  double  taxation,  which  in  some  cases  previously  existed ; 
as  where  a  mortgage  on  land  was  the  only  security. 

It  is  not  a  law  impairing  the  obligation  of  contracts.  It  in 
no  way  interferes  with  the  contract  between  the  landlord  and 
his  tenant ;  but  it  leaves  the  obligation  to  pay  the  taxes,  if  there 
be  any,  in  full  force  according  to  the  contract  beiween  them. 
It  only  collects  for  the  use  of  the  public,  something  out  of  prop* 
erty,  or  the  owner  of  property,  in  return  for  the  protection  af> 
forded  by  the  government.  I  think  there  was  constitutional 
right  to  pass  the  law.  Whether  that  power  was  discreetly  ex* 
ercised,  is  not  a  question  for  the  decision  of  the  courts.  The 
law  then  being  constitutional,  but  the  powers  under  it  having 
been  in  some  respects  irregularly  or  erroneously  exercised,  it 
remains  to  be  considered  whether  the  authority  of  this  court  can 
be  exerted  to  restrain  by  injunction  the  collection  of  the  taxes 
in  question. 

If  the  proceedings  are  void,  the  law  affords  an  adequate  rem- 
edy without  a  resort  to  a  bill  in  equity.  In  such  case  the  sale 
of  the  wood-lots  in  question  would  not  divest  the  title  of  the 
plaintiff,  but  he  would  have  a  perfect  defence  at  law  against 
an  action  to  recover  from  him  the  possession.  ( Van  Doren  v. 
The  Mayor  of  New-  Yorkj  9  Paige,  388.  Moores  v.  Smedley^ 
6  John.  Ch.  Rep.  28.  4  Id.  352.  Mayor  of  Brooklyn  v. 
Messerole,  26  Wend.  132.  1  Paige,  114.  Atkins  v.  Brewer^ 
5  Cowen,  206.  Norton  v.  Auchmoody,  7  Wend.  200.  Parker 
V.  Walrod,  16  Wend.  574.)  If  the  proceedings  are  merely 
erroneous,  and  not  void,  I  know  of  no  equitable  power  exist- 
ing in  the  court,  to  review  them  and  correct  the  error.  The 
plaintiff  has  other  remedies  to  redress  such  a  grievance.  The 
assessors  are  personally  liable  for  a  faithful  and  honest  discharge 
of  duty.  ( Tompkins  v.  Sands,  8  Wend.  462.)  If  the  affidavit 
was  offered  to  be  made,  or  was  tendered  to  them  in  the  form 
prescribed  by  law,  there  was  no  discretion  on  their  part,  to  re- 
ject it.  They  were  bound  to  receive  it,  and  to  strike  out  the 
assessment.    And  I  do  not  see  how  a  neglect  of  this  plain  duty 
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could  &il  to  subject  them  to  liability  for  all  the  damages  sus- 
tained in  consequence.  If  the  course  pursued  by  them,  in  mak- 
ing the  assessment,  furnishes  evidence  of  a  corrupt  motive,  or  of  a 
design  to  tax  the  plaintiff  beyond  the  provisions  of  law,  or  to 
deprive  him  of  any  legal  rights  or  privileges,  a  proper  case  is 
then  presented  -for  the  jurisdiction  of  the  criminal  courts. 
(  Weaver  v.  Devendorfj  3  Denio,  117.) 

But  conceding,  even,  that  this  is  a  proper  case  for  equitable 
relief  in  this  court,  I  do  not  think  that  it  is  one  in  which 
an  injunction  can  be  sustained.  The  filing  of  a  notice  of  lis 
pendens  would  protect  the  plaintiff  against  any  claim  to  the 
wood-land,  that  might  be  made  under  the  sheriff's  sale.  {Os- 
borne V.  Taylor,  5  Paige,  515.  See  also  Van  Rensselaer  v. 
Kidd,  post,  19.) 

The  injunction  must  therefore  be  dissolved,  with  $15  costs. 

Watson,  J.  concurred. 

Harris,  J.  concurred  in  the  result,  without  expressing  any 
opinion  upon  the  question  whether  an  assessment  for  rents  may 
be  corrected  by  afBdavit. 


AxBANT  General  Term,  January,  1848.    Harris^  Watson^ 

and  Parker,  Justices. 
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172  NY^  ^ 

The  snpreme  court  has  no  juiifldiction  to  reBtrain,  by  injunction,  the  collection  of 
taxes,  on  the  ground  that  the  returns  are  insufficient,  and  show  no  authority 
ibr  the  issuing  of  the  warrants  to  collect  the  same. 

If  the  proceedings  for  the  assessment  and  collection  of  taxes  axe  void  there  is  a 
perfect  remedy  at  law ;  and  the  defect  appearing  on  the  face  of  the  proceedings, 
there  is  not  such  a  cloud  upon  the  title  to  the  lands  assessed  as  will  aathoriie  a 
court  of  equity  to  set  aside  or  stay  the  proceedings. 

If  such  proceedings  axe  not  Toid,  but  merely  voidable,  or  inegular,  the  remedy  of 
the  owner  of  the  property  assessed  is  not  in  a  eouxt  of  eqility ;  whieh  1ms  aa 

juxisdiction  to  grant  relief 

Vol.  IV.  3 
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In  EQUITY.  This  was  a  motion  to  dissolve  an  injunction 
on  bill  and  answer.  The  bill  was  filed  for  relief  against  assess- 
ments and  taxes  imposed  under  the  act  entitled  ^^  an  act  to 
equalize  taxation,"  passed  May  13, 1846,  to  collect  which,  war- 
rants had  been  issued  by  the  defendant  as  treasurer  of  Albany 
county.  It  was  claimed  on  the  part  of  the  plaintiff  that  the 
said  act  was  void,  and  if  not  void,  that  the  assessments  made 
under  it  were  unjust,  illegal  and  oppressive.  The  particular 
grounds  on  which  the  plaintiff  asked  relief,  sufficiently  appear 
in  the  opinion  of  the  court. 

/.  A.  CoUieTj  for  the  defendant 

C  M.  Jenkins,  for  the  plaintiff. 

Bff  the  Court,  Parker,  J.  On  a  motion  to  dissolve  the  in- 
junction in  Limngston  v.  Hottenbeck,  Sheriff  of  ColuTnbia,{a) 
I  had  occasion  to  examine,  at  some  length,  several  of  the  ques- 
tions discussed  on  the  argument  of  this  motion.  For  my  views, 
therefore,  upon  the  constitutionality  of  the  act  of  1846,  entitled 
^  an  act  to  equalize  taxation,"  and  the  right  of  the  landlord  to 
reduce  his  tax  under  it  by  affidavit,  I  refer  to  my  opinion  in 
that  case.  It  is  unnecessary  now  to  repeat  the  reasons  why  I 
think  that  act  constitutional,  and  why  the  landlord  has  the 
right  to  avail  himself  of  affidavits  before  the  assessors,  to  the 
■ame  extent  as  in  other  cases  of  personal  assessments. 

The  plaintiff  relies  mainly  upon  TAe  Mohawk  and  Hud. 
Rail-Road  Co.  v.  Clutey  (4  Paige,  384,}  to  show  that  this  court 
has  equitable  jurisdiction  to  correct  an  error  in  assessments. 
But  that  case  was  widely  different  in  principle  from  this.  It 
was  a  bill  in  the  nature  of  a  bill  of  interpleader,  to  obtain  relief 
against  assessments  on  its  capital  in  two  different  towns,  and 
to  ascertain  to  which  of  the  two  the  tax  was  legally  payable. 
It  was  conceded  by  the  pleadings,  and  by  the  counsel  on  the 
hearing,  that  the  company  was  properly  taxable  in  the  town 
«f  Roitcidam,  in  the  county  of  Schenectady,  where  its  principal 

(a)  Ante,  p,  9. 
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oflke  was  siUiated,  and  not  in  the  aecond  ward  of  the  city  of 
Albany.  And  it  was  therefore  on  the  conceded  ground  of 
mistake  as  to  the  place  where  the  personal  estate  of  the  compa- 
ny was  taxable,  that  the  injunction  was  sustained  against  the 
collector  of  the  second  ward  of  the  city  of  Albany. 

It  had  previously  been  held  in  Thompson  v.  EbbetSy  {Hopk. 
Rep,  272,)  that  a  person  who  is  taxed  in  two  different  places 
for  the  same  property,  when  he  is  only  legally  liable  to  be  tax- 
ed once,  and  when  it  is  doubtful  to  which  party  the  right  to 
tax  belongs,  may  file  a  bill  of  interpleader  to  compel  the  col- 
lectors of  the  tax  to  settle  the  right  between  themselves.     % 

But  the  case  before  us  is  essentially  of  a  different  character. 
The  plaintiff  asks  this  court  to  examine  into  the  items  of  each 
assessment,  and  correct  it,  and  to  grant  equitable  relief,  on  the 
ground  that  the  returns  are  insufficient  and  show  no  authority 
for  the  issuing  of  the  warrants.  I  think  these  are  matters  not 
within  the  equitable  jurisdiction  of  this  court.  The  case  of 
Van  Doren  v.  The  Mayor  of  New-  York,  (9  Paige,  388,) 
covers  the  whole  ground.  If  the  proceedings  are  void,  there  is  a 
perfect  remedy  at  law,  and  the  defect  appearing  on  the  face  of 
the  proceedings,  there  is  not  such  a  cloud  upon  the  plaintiff's 
title  to  lands  affected  by  the  warrants,  as  can  authorize  a  court 
of  equity  to  set  aside  or  stay  the  proceedings.  If  the  proceed- 
ings are  not  void,  but  merely  voidable  or  irregular,  the  remedy 
of  the  plaintiff  is  not  in  this  court,  which  has  no  jurisdiction  to 
grant  relief.  (Morris  v.  Smedley,  6  John.  Ch,  Rep.  28.  4  Id. 
362.  Mayor  of  Brooklyn  v.  Messerole,  26  Wend,  132. 
1  Paige,  114.) 

At  all  events,  I  do  not  see  how  the  injunction  can  be  retained. 
The  allegations  of  the  bill  are  entirely  on  information  and 
belief,  {Campbell  v.  Morrison,  7  Paige,  157,)  and  are  as  fully, 
at  least,  denied  in  the  answer.  Besides,  the  filing  of  a  notice 
of  lis  pendens  will  protect  the  plaintiff.  {Osborne  v.  Taylor, 
6  Paige,  615.) 

The  injunction  must  therefore  be  dissolved. 
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Leonard  and  wife  vs,  Steele. 

A  deviiee  u  not  put  to  his  election  where  the  testator  has  some  present  interest 
In  the  estate  disposed  of  by  him,  although  it  is  not  entirely  his  owd.  In  such 
a  case,  unless  an  intention  is  clearly  manifested,  in  the  will,  to  dispose  of  the 
whole  estate,  including  the  interest  of  third  persons,  the  testator  will  be  presumed 
tp  have  intended  to  dispose  only  of  that  which  he  might  lawfully  dispose  ot, 
and  no  more. 

Accordingly,  where  a  testator  owned  the  entire  estate  in  premises,  subject  to  a 
right  of  dower  therein,  and  devised  a  part  of  such  estate  to  the  person  having 
such  right  of  dower,  and  the  residue  to  the  defendant,  but  without  declaring  his 
intention,  in  his  will,  to  dispose  of  the  whole  estate,  including  the  right  of 
dower,  or  that  the  doweress  should  relinquish  either  such  dower  or  her  devise 
under  the  will,  and  no  such  intention  was  deducible  by  clear  and  manifest  im- 
plication from  the  provisions  of  the  will ;  Held^  that  the  presumption  was  that 
the  testator  intended  only  to  devise  to  the  defendant  his  own  estate  in  the  prem- 
ises, subject  to  the  right  of  dower  therein. 

The  right  to  dower  being  in  itself  a  clear  legal  right,  an  intent  by  a  testator  to 
exclude  it,  or  that  it  should  be  relinquished,  must  be  demonstrated  by  express 
words,  or  by  manifest  implication.  In  order  to  exclude  it,  the  will  itself  should 
contain  a  provision  inconsistent  with  the  assertion  of  such  legal  right. 

The  doctrine  of  election  is  the  same  when  applied  to  a  widow  claiming  a  devise 
under  the  will  of  her  husband,  as  it  is  when  applied  to  any  other  devisee  in 
the  will. 

In  equity.  The  bill  in  this  suit  was  filed  for  the  admeas- 
urement of  the  dower  of  the  plaintiff  Susan  Leonard,  as  the 
widow  of  Philo  Mills,  in  premises  devised  to  the  defendant  by 
Sidney  S.  Mills,  the  son  of  Susan  Leonard  and  Philo  Mills,  and 
for  damages  for  the  withholding  of  her  dower  by  the  defendant. 
Philo  Mills  died  intestate.  Sidney  S.  Mills  by  his  will  devised 
a  part  of  the  real  estate  which  descended  to  him  from  his  father, 
to  his  mother,  and  the  residue  he  devised  to  the  defendant 

John  WeUsy  for  the  plaintiffs. 

John  W.  Cody,  for  the  defendant. 

Paige,  J.  The  doctrine  of  election  originates  in  inconsistent 
or  alternative  donations,  where  there  is  a  clear  intention  of  tha 
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person  from  whom  one  or  both  are  derived,  that  one  should  be  a 
substitute  for  the  other.  In  such  case  the  donee  is  not  entitled  to 
both  donations,  but  he  has  his  election  which  he  will  take.  {Sto- 
ry's Eq.  §  1075.  Dillon  v.  Parker,  1  Swafist.  393,  note  b.)  The 
doctrine  is  founded  on  the  intention,  expressed  or  implied,  of 
the  donor.  The  intention  of  the  donor  that  the  donee  should 
not  receive  both  donations,  when  not  declared  by  express  words, 
must  be  deducible  by  clear  and  manifest  implication,  from  the 
provisions  of  the  instrument  of  donation.  (1  Swans,  400,  401, 
note  b,  and  cases  cited.  Story's  Eq.  1076,  1089,  1086.)  If  a 
testator  devises  property  in  which  he  has  no  interest  whatever, 
to  a  third  person,  and  in  the  same  will  devises  a  portion  of  his 
own  estate  to  the  owner  of  the  property  devised  to  such  third 
person,  the  owner,  whose  property  the  testator  has  assumed  to 
dispose  of,  will  be  put  to  his  election,  and  required  to  relinquish 
his  own  property,  or  the  devise  under  the  will.  {Stort/^s  Eq. 
i  1076.  Dillon  v.  Parker,  I  Swans.  394,  note  b,)  But  to  make 
a  case  of  election,  there  must  be  a  clear  intention  expressed  on 
the  part  of  the  testator  to  give  that,  which  is  not  his  property. 
If  the  testator's  intention  to  dispose  of  property  which  is  not  his 
own,  is  conjectural  merely,  the  devisee  will  not  be  put  to  his  elec- 
tion, {ivory's  Eq.  §  1086.  Atfy  Gen.  v.  Lonsdale,  1  Sim.  105. 
1  Swans.  400, 401,  fiote  b,  and  cases  there  cited.)  The  doctrine 
of  election  has  been  held  not  to  be  applicable  to  cases,  where 
the  testator  has  some  present  interest  in  the  estate  disposed  of 
by  him,  although  it  is  not  entirely  his  own.  In  such  a  case, 
unless  an  intention  is  clearly  manifested  in  the  will  to  dispose 
of  the  whole  estate,  including  the  interest  of  third  persons,  he 
will  be  presumed  to  have  intended  to  dispose  only  of  that,  which 
he  might  lawfully  dispose  of,  and  no  more.  {Story^s  Eq.  §  1089. 
Randyffe  v.  Parkitis,  6  Dow.  Rep.  149  to  179,  185.  Blake 
V.  Bunbury,  1  Ves.  jun.  515, 523.  Dillon  v.  Parker,  1  Swans. 
400,  401,  note  c.) 

In  the  will  of  Sidney  S.  Mills  nothing  is  said  about  the  right 
of  dower  of  his  mother,  Mrs.  Leonard,  (one  of  the  plaintiffs,)  in 
the  pine  lot  and  grist  mill,  &c.  devised  to  the  defendant  The 
testator  owned  the  entire  estate  in  these  premises,  subject  to  his 
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mothePfl  dower  therein.  He  has  not  declared  hb  intention  in 
his  will  to  dispose  of  the  whole  estate  in  these  premises,  including 
the  dower  of  his  mother ;  or  that  she  should  relinquish  either 
such  dower  or  her  devise  under  the  will.  Nor  is  such  intention 
deducible  by  clear  and  manifest  implication  from  the  provisions 
of  the  will.  •  The  presumption  is,  therefore,  that  the  testator 
intended  only  to  devise  to  the  defendant  his  own  estate  in  the 
premises,  subject  to  the  dower  of  his  mother.  The  devise  to 
the  defeudaat  is  not  necessarily  inconsistent  with  Mrs.  Leonard's 
right  to  dower,  as  this  devise  is  to  be  understood  as  being 
subject  to  all  legal  claims  upon  the  premises,  including  dower. 
The  right  to  dower  being  in  itself  a  clear  legal  right,  an  intent 
to  exclude  it,  or  that  it  should  be  relinquished,  must  be  demon- 
strated by  express  words  or  by  manifest  implication.  In  order 
to  exclude  it,  the  instrument  itself  should  contain  a  provision 
inconsistent  with  the  assertion  of  such  legal  right.  {SUary^s  Eq» 
§  1088,  note  3.  Birtninghafn  v.  Kirwan,  2  Scho,  ^  Lef.  452.) 
Although  this  is  not  a  case  arising  under  the  will  of  the  hus- 
band of  Mrs.  Leonard,  nevertheless  the  decisions  in  relation  to 
the  widow  being  put  to  her  election  to  take  either  her  dower  or 
a  provision  made  in  her  favor  in  the  will  of  her  husband,  are 
applicable  ;  as  the  doctrine  of  election  is  the  same  when  applied 
to  a  widow  claiming  a  devise  under  the  will  of  her  husband,  as 
it  is  when  applied  to  any  other  devisee  in  the  will  The  cases 
of  AdsU  V.  Ad^,  (2  John,  Ch.  450 ;)  Church  v.  Bvll,  (2  Denio 
430,  in  error  ;)  FuUer  v.  Yates,  (8  Paige,  325 ;)  Sanford  v. 
Jackson,  (10  Id.  266,)  and  of  Bull  v.  Church,  (6  HiU,  206,) 
were  cases  in  which  it  was  attempted  to  compel  the  widow  to 
elect  between  her  dower,  and  a  provision  made  in  her  favor  in 
the  will  of  her  husband.  In  these  cases  it  was  held  that  a 
widow  could  not  be  put  to  her  election,  unless  the  testator  had 
declared  in  express  terms,  that  the  devise  or  bequest  to  her  was 
in  lieu  of  dower,  or  unless  such  intention  was  deducible  by  clear 
and  manifest  implication  from  the  provisions  of  the  will ;  that, 
to  deprive  her  of  her  dower,  her  claim  of  dower  must  be  totally 
inconsistent  with  the  disposition,  made  by  the  will,  and  the  tes^ 
tator's  intention  in  relation  to  some  part  of  the  property  devised 
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to  Others  must-  be  defeated,  if  such  claim  is  allowed.  In  BuU 
V.  Church,  (5  Hill,  207,)  Bronson,  J.  says,  '^  that  the  mere  fact 
of  devising  lands  to  another  does  not  prove  that  the  husband 
intended  to  bar  dower  in  those  lands.  He  may  have  intended 
that  the  devisee  should  take  subject  to  dower.  It  is  not  neces- 
sary he  should  say  so,  because  the  law  says  it  for  him."  "  If 
he  makes  a  provision  for  the  widow,  either  in  lands  or  money, 
saying  nothing  about  dower,  the  presumption  is,  he  intended  it 
as  a  matter  of  bounty." 

Mrs.  Leonard  is  entitled  to  dower  in  the  premises  in  question, 
according  to  their  value  at  the  time  of  the  assignment  of  dower ; 
her  husband  having  died  seised.  {Hale  v.  James,  6  John.  Ch. 
259.  4  Kenfs  Com.  65,  2d  ed.)  But  in  the  admeasurement 
of  her  dower,  the  commissioners  must  take  into  view  any  per- 
manent improvements  made  by  the  defendant  since  the  death 
of  Sidney  S.  Mills ;  and,  if  practicable,  they  must  award  such 
improvements,  within  that  part  of  the  lands  not  allotted  to  the 
widow.  If  this  is  not  practicable,  they  must  make  a  deduction 
from  the  lands  allotted  to  the  widow,  proportionate  to  the  benefit 
she  will  derive  from  such  part  of  the  improvements  as  shall  be 
included  in  the  portion  assigned  to  her.  (2  R.  S,  490,  }  13. 
10  Wend.  483.)  Previous  to  the  adoption  of  the  revised  stat- 
utes, the  widow  whose  husband  died  seised,  was  entitled  to 
dower  according  to  the  improved  value  at  the  time  of  the 
assignment,  including  the  improvements  made  on  the  premises 
by  the  heir,  or  his  alienee.  (6  John.  Ch.  259.  4  Kenfs  Com. 
66.  2  John.  486.  11  Id.  510.  13  Id.  179.)  In  this  case,  the 
grist  mill  was  finished,  and  the  dwelling  house  on  the  mill 
premises  erected  with  the  moneys  and  personal  property  belong- 
ing to  the  estate  of  Philo  Mills,  one-third  of  which  belonged  to 
Mrs.  Leonard  absolutely  and  two-thirds  to  Sidney  S.  Mills. 
Mrs.  Leonard  is  therefore,  in  equity,  entitled  to  the  benefit  of  this 
expenditure,  in  the  assignment  of  her  dower.  In  fact,  she 
contributed  more  than  her  just  proportion  of  the  expenditure ; 
as  she  paid  one-third  of  the  whole  expense  with  her  personal 
property  (which  she  owned  absolutely)  and  received  in  lieu 
thereof  only  an  estate  for  life  in  one-third  of  the  permanent  im- 
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provements  made  by  herself  and  soa  on  the  premises.  Mra. 
Leonard  is  also  entitled  to  ooe-tbird  of  the  annual  value  of  the 
mesne  profits  of  the  premises  in  question  since  the  death  of 
Sidney  S.  Mills,  as  damages  for  the  withholding  of  her  dower. 
But  such  damages  are  not  to  be  estimated  for  the  use  of  any 
permanent  improvements  which  may  have  been  made  on  the 
premises,  by  the  defendant,  since  the  death  of  Sidney  S.  Mills. 
(1  R.  S.  743,  §  19,  20, 21.    4  John.  Ch.  603.) 

The  defendant  must  pay  costs  to  the  plaintiffs.  He  refused 
to  set  off  to  Mrs.  Leonard  her  dower,  and  to  account  to  her  for 
one-third  of  the  profits  of  the  premises,  when  demanded  by  the 
plaintiffs ;  and  he  has  set  up  a  defence  to  her  claim  which  is 
overruled.    (1  Paige,  192.) 

A  decree  must  be  entered  declaring  Mrs.  Leonard's  right  to 
dower  according  to  the  principles  of  the  above  decision.  And 
there  must  b6  a  reference  to  a  referee,  to  take  and  state  an  ac- 
count of  the  mesne  profits  of  the  premises  since  the  death  of 
Sidney  S.  Mills,  and  to  ascertain  and  report  whether  the  defen- 
dant has  made  any  permanent  improvements  on  the  premises 
since  the  death  of  said  Sidney  S.  Mills.  And,  if  the  defendant  has 
made  any  such  permanent  improvements,  the  referee  must  re- 
port the  value  thereof,  and  how  much  they  increase  the  annual 
value  of  the  mesne  profits  of  the  premises.  The  referee  must 
also  ascertain  and  report,  whether  the  dower  of  Mrs.  Leonard 
can  be  assigned  to  her  by  metes  and  bounds.  All  further  ques- 
tions and  directions  are  reserved,  until  the  coming  in  of  the 
report  of  the  referee. 
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Hand^  Justices. 

Smith  vs.  Dillingham  and  Smith. 

The  taxable  inhabitants  of  a  school  district,  at  a  district  meeting,  cannot  legally 
repeal  a  resolution  passed  at  a  previous  meeting,  imposing  a  tax,  after  a  tax 
list  and  warrant  have  been  regolarlj  made  out,  and  the  greater  part  of  the  tax 
has  been  collected. 

Error  to  the  Saratoga  common  pleas.  At  a  regular  annual 
meeting  of  school  district  No.  4,  in  the  town  of  Halfmoon,  a 
tax  of  five  dollars,  to  repair  the  school  house,  and  fifteen 
dollars  for  fuel,  was  voted.  This  meeting  was  held  on  the 
16th  of  October,  1841.  At  a  special  meeting  held  on  a  verbal 
notice,  on  the  13th  of  November,  1841,  a  collector  was  appointed, 
and  the  trustees  of  the  district  made  out  and  delivered  to  the 
collector  tax  lists  and  a  warrant  for  the  collection  thereof,  and 
he  collected  the  greater  portion  of  the  tax.  On  the  7th  of  De- 
cember, 1841,  another  special  meeting  was  held,  and  then  a 
resolution  was  passed,  revoking  the  resolution  passed  at  the 
annual  meeting  in  the  previous  October.  The  defendants 
were  present  and  took  no  appeal  to  the  superintendent.  But 
the  defendants,  two  of  the  trustees,  in  the  presence  of  the  other 
trustee  and  with  his  concurrence,  after  the  repeal,  and  on  De- 
cember 16th,  1841,  renewed  the  said  warrant  and  delivered  it 
to  the  collector,  who,  by  virtue  thereof,  took  and  sold  one  chain 
and  three  augers,  the  property  of  the  plaintiff,  for  which  the 
plaintiff  sued  the  defendants  before  a  justice  of  the  peace  and 
recovered  a  judgment  for  $2,69  damages,  and  $6  costs.  That 
judgment  was  reversed  by  the  court  of  common  pleas  in  April, 
1847,  and  the  latter  judgment  was  removed  into  this  court  by 
writ  of  error. 

E.  F.  Bullardy  for  the  plaintiiT  in  error.  I.  The  repeal  of 
the  act  authorizing  the  tax  took  away  all  power  under  the 
original  act,  whether  the  tax  was  part  collected  or  not    (1.)  Be- 

Vol.  IV.  4  . 
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cause  after  the  repeal  it  stood  as  if  no  act  had  been  passed. 
{Butkr  V.  Palmer,  1  ffitt,  324 ;  Oale  v.  Mead^  4  id.  109.) 
(2.)  The  legislative  act  of  the  district  meeting  was  final  and 
absolute,  unless  their  decision  was  appealed  from.  {\  R,  S. 
478,  i  61,  stibd.  6.)  (3.)  The  superintendent  of  common 
schools  is  the  only  power  having  authority  over  the  decisions 
of  district  meetings.  (1  R.  S.  481,  §  124,  2d  ed.)  II.  After 
the  repeal,  the  trustees  were  trespassers  in  acting  under  the 
authority  of  the  repealed  act.  All  power  was  gone ;  and  it  re- 
mained as  if  no  power  ever  existed.  The  trustees  had  no 
appellate  power  to  overrule  or  set  aside  a  decision  of  the  meet- 
ing. They  were  nullifiers  by  assuming  it.  III.  The  defen- 
dants mistook  the  discretionary  and  final  appellate  power  of 
the  superintendent  for  their  own.  lY.  The  collection  of  a  part 
of  the  tax  did  not  afifedt  the  repealing  power  of  the  meeting, 
but  would  be  a  circumstance  to  affect  the  decision  of  the  super- 
intendent, upon  a  question  of  propriety.  The  question  is  per- 
fectly plain  to  one  ^ho  discriminates  between  the  power  of 
doing  an  act  and  the  propriety  of  doing  it.  Thus,  courts  on 
special  motions  have  power  to  set  aside  judgments  in  their  own 
courts,  but  the  propriety  of  doing  so,  may  be  questioned  in 
given  cases.  So  with  the  legislative  power.  Whether  this 
was  such  a  case  for  repeal  as  '<  occaMon  might  require,^  was 
addressed  to  the  district  meeting  as  a  matter  of  discretion.  And 
from  their  decision  no  appeal  lies  to  the  courts,  but  only  to  the 
superintendent.  This  question  did  not  arise,  nor  was  it  dis- 
cussed or  decided  by  Bronson,  J.  in  Oale  v.  Mead,  (4  Hill,  109.) 
{See  act  repealing  U,  S,  Ban/erupt  Law.)  Y.  The  repeal 
was  regular,  and  want  of  notice  was  not  material.  {I  R.  S. 
478,  §  63.)  At  all  events  the  trustees  who  gave  the  notice 
could  not  allege  their  own  fraud.  {Mar chant  v.  Langworthy^ 
3  Denioj  526.)  VI.  The  act  of  1841,  {Laws  of  1841,  p.  242, 
i  33,)  does  not  apply  to  this  cause ;  as  no  appeal  would  lie  from 
a  renewal  of  a  warrant.  (1  R.  S.  481,  { 124,  2d  ed, ;  Hough- 
ton V.  Shoartwout^  1  Demo,  689.) 

J.  EL  Pairiet^  Ibr  ih«  defendants  iti  ^or. 
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By  the  Court,  Cadt,  P.  J.  The  principal  question  in  the 
cause  is,  whether  a  district  meeting  can  legally  repeal  a  reso- 
lution imposing  a  tax  after  a  tax  list  and  warrant  have  been 
regularly  made,  and  the  greater  part  of  the  tax  collected  so  as 
to  render  the  trustees  responsible  for  a  subsequent  renewal  of 
the  warrant.  By  1  R.  S.  478,  §  61,  sub.  6,  the  inhabitants  so 
entitled  to  vote  when  assembled  in  district  meeting,  shall  have 
power  to  repeal,  alter  and  modify  their  procceedings  from  time 
to  time  (IS  occasion  tnay  require.  No  occasion  can  require,  or 
even  justify,  the  inhabitants  of  a  district  in  doing  an  act  of  pal- 
pable injustice,  as  would  be  the  repeal  of  a  resolution  imposing 
a  tax  after  the  greater  part  of  it  was  collected,  and  thereby 
exempt  some  of  the  inhabitants  from  the  payment  of  their  just 
proportion  of  the  taxes.  The  authority  given  to  the  inhabi- 
tants of  a  district  to  repeal,  alter  and  modify  their  proceedings 
from  time  to  time  as  occasion  may  require,  never  can  be  under- 
stood as  giving  them  power  to  defeat  the  enactments  of  the 
legislature.  The  object  of  the  seventy-sixth  section,  (1  JB.  S. 
482,)  is  to  compel  the  taxable  inhabitants  to  pay  in  proportion 
to  the  value  of  their  taxable  property ;  but  that  object  may 
always  be  defeated  if  a  majority  of  voters  who  are  liable  to  pay 
but  one-fourth  of  the  tax,  can,  after  the  other  three<fourths  of 
the  tax  is  collected,  repeal  the  resolution  under  which  the  tax 
was  imposed.  By  the  eighty^ninth  section,  page  484,  the  trus- 
tees are  expressly  authorized  to  renew  the  warrant  against 
delinquent  persons,  as  was  done  in  this  case.  Can  it  be  sup- 
posed that  the  legislature  intended  to  give  a  delinquent  majority 
of  the  voters  the  power  to  exempt  themselves  from  taxation 
after  the  tax  had  been  collected  from  the  paying  minority  ?  In 
the  case  of  Gale  v.  Mead,  (4  iEZi/2,  109,)  on  which  the  counsel 
for  the  plaintiff  in  error  seems  to  rely,  Bronson,  J.  giving  the 
opinion  of  the  court  says :  ^'  As  nothing  beyond  preparing  a 
warrant  and  tax  list  had  been  done,  under  the  resolution  of 
the  7th  October,  the  district  was  at  liberty  to  rescind  the  vote 
to  lay  a  tax ;"  implying  that  if  a  tax  list  and  warrant  had 
been  pi^t  into  the  hands  of  a  collector,  and  be  had  collected 
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a  part  of  the  tax,  the  district  could  not  have  controlled 
it  The  judgment  of  the  court  of  common  pleas  is  therefore 
affirmed. 

Judgment  affirmed. 


Same  Term.     Before  the  same  Justices. 
Smith  and  wife  vs.  Wait  and  others. 

A  recital,  in  a  will,  that  the  testator  has  executed  a  deed  of  certain  premises  to 
one  of  his  sons,  is  evidence  of  a  perfect  execution  of  such  deed,  and  that  the 
grantee  has  the  title  to  the  premises ;  so  as  to  bar  an  action  of  ejectment  brought 
by  one  of  the  heirs  of  the  testator,  for  the  recovery  of  an  undivided  portion  of 
such  premises. 

The  destruction  of  a  will,  by  the  testator,  is  not  a  revocation  thereof,  unless  he 
intends  thereby  to  revoke  it.    And  a  lunatic  can  have  no  such  intent. 

If  a  man  is  incompetent  to  make  a  valid  will,  he  is  equally  incompetent  to  revoke 
a  will  made  previously. 

Ejectment,  brought  to  recover  the  undivided  fourth  part 
of  about  94  acres  of  land,  situate  in  the  town  of  Clifton  Park, 
in  the  county  of  Saratoga,  which  the  plaintiffs  claimed  in  fee 
in  right  of  Mrs.  Smith.  The  defendants  pleaded  the  general 
issue.  The  cause  came  on  to  be  tried  before  Willard,  cir- 
cuit judge,  at  the  Saratoga  circuit,  in  December,  1846.  On 
the  trial,  the  plaiutifis  proved  that  Joseph  Wait  died  November 
5, 1845,  in  possession  of  the  premises  in  question,  aged  about  69 
years.  That  he  left  him  surviving,  four  children  and  heirs  at 
law,  of  whom  Alba,  the  wife  of  the  plaintiff  Lucas  Smith,  was 
one.  That  this  suit  was  commenced  January  29, 1846.  That 
both  defendants  were  then  in  possession  of  the  premises  in  ques- 
tion. The  plaintiffs  then  rested,  and  the  defendants  introduced 
in  evidence  the  last  will  and  testament  of  said  Joseph  Wait, 
dated  October  30,  1845,  which  will  was  duly  proved  before  the 
surrogate  of  Saratoga  county  as  a  will  of  real  and  personal  es- 
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tate,  in  December,  1845.  The  third  clause  in  said  will,  refer- 
ring to  the  premises  in  which  the  plaintiffs  claimed  an  undivided 
interest,  was  as  follows,  viz.  "  To  my  son  George  Wait  I  have 
executed  a  title  deed  of  the  farm  on  which  I  now  reside,  con- 
taining about  seventy-three  acres  of  land  ;  also,  another  lot  of 
about  twenty-one  acres ;  all  lying  in  the  town  of  Clifton  Park, 
and  more  fully  described  in  said  deed,  which  title  deed  and  pos- 
session shall  not  pass  to  the  said  George  until  at  and  after  my 
decease,  and  shall,  at  the  date  of  passing  the  same,  be  only 
passed  to  him  on  the  following  conditions,  viz.  that  he  enter 
into  a  covenant  with  his  mother,  the  woman  with  whom  1  now 
live,  with  sufficient  security,  to  keep  and  maintain  her  in  a 
comfortable  manner  during  her  natural  life,  either  at  his  house, 
or  provide  otherwise  for  her  support  as  would  reasonably  be  re- 
quired." The  land  described  in  this  clause  is  the  premises  in 
question  in  this  suit.  The  defendants  here  rested  their  cause, 
and  insisted  that  said  will  and  the  declaration  therein  that  the 
testator  had  conveyed  the  premises  to  George,  prima  facie'vested 
the  title  in  the  defendant  George.  The  plaintiffs'  counsel  in- 
sisted that  the  will  did  not  devise  any  estate ;  that  it  recited  a 
conveyance  of  the  premises  that  was  to  take  effect  only  upon  a 
condition  which  was  not  proved  to  have  been  performed.  The 
court  held  that  as  the  case  then  stood  the  title  was  out  of  the 
plaintiffs,  and  prima  facie  in  the  defendant  George  Wait.  To 
which  decision  the  counsel  for  the  plaintiffs  excepted.  David 
W.  Wait  was  thereupon  introduced  as  a  witness  on  the  part  of 
the  plaintiffs,  and  testified  that  said  will  was  drawn  and  signed 
October,  30, 1845,  and  he  testified  to  facts  tending  to  show  that 
Joseph  Wait,  the  testator,  was  of  unsound  mind  and  memory 
at  the  time  of  making  such  will,  and  not  competent  to  make  a 
will.  Two  other  witnesses  for  the  plaintiffs  testified  to  the 
same  facts  substantially.  The  plaintiffs  then  rested.  William 
Wait,  a  witness  produced  on  the  part  of  the  defendants,  testi- 
fied to  facts  tending  to  show  that  the  testator  was  of  sound 
mind  and  memory,  and  competent  to  make  a  will,  at  the  time 
of  making  the  said  will.  The  witness  further  testified  that  on 
the  30th  day  of  October,  1845,  before  such  will  was  drawn,  and 
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upon  the  same  day,  at  the  request  of  said  Joseph  Wait,  he  got 
a  former  will  of  the  said  Joseph,  which  was  destroyed  by  the 
testator  just  before  signing  the  will  above-mentioned.  It  ap- 
peared on  the  trial  that  the  same  land  was  devised  by  the  old 
will  to  the  defendant  George  Wait;  and  it  was  insisted  on  the 
part  of  the  defendants,  that  if,  at  the  date  of  the  last,  the  testa- 
tor was  incompetent  to  make  a  new  will,  he  was  incompetent 
to  revoke  the  old  one,  which  was  executed  before  the  alleged 
incompetency  ;  and  that  the  plaintiffs  were  therefore  not  enti- 
tled to  recover.  The  defendants'  counsel,  on  the  contrary,  in- 
sisted that  the  revocation  of  the  old  will  was  valid,  and  thai 
the  last  will  did  not  defeat  the  title  of  the  plaintifls,  as  the  tes- 
tator was  incompetent  to  make  it.  The  court  held  that  if  the 
testator  was  incompetent  to  make  the  last  will,  he  was  equally 
incompetent  to  revoke  the  other,  and  that  the  plaintiffs  were 
therefore  not  entitled  to  recover,  upon  the  evidence.  To  which 
decision  the  counsel  for  the  plaintiffs  excepted.  The  jury 
thereupon,  under  the  direction  of  the  court,  rendered  a  verdict 
in  favor  of  the  defendants ;  and  the  plaintiffs,  upon  a  bill  of 
exceptions,  moved  for  a  new  trial. 

E.  F.  Bullardy  for  the  plaintiffs. 

/.  K,  Porter^  for  the  defendants. 

By  the  Court,  Cady,  P.  J.  "^riie  will  given  in  evidence  by 
the  defendants,  had  been  regularly  proved  before  the  surrogate 
as  a  will  of  real  estate,  and  that  entitled  the  defendants  to  read 
it  in  evidence.  The  recital  in  the  will  that  the  testator  had 
executed  a  deed  to  the  defendant  George  Wait,  was  evidence 
of  a  perfect  execution  of  such  deed,  and  that  he  had  the  title  to 
the  premises  in  question.  The  judge  therefore  was  right  in 
ruling  that  as  the  evidence  then  was,  the  plaintiffs  had  no  right 
to  recover.  The  plaintiffs  then  gave  evidence  tending  to  prove 
that  the  testator  was  of  unsound  mind  when  he  made  the  said 
will,  and  the  defendants  gave  evidence  tending  to  show  that 
the  testator  was  of  sound  mind  when  be  made  the  sanie^    Tbi» 
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Uft  the  case  as  it  was  before.  The  defeodants  then  proved, 
without  objection,  that  on  the  day  the  said  will  was  made,  the 
testator  destroyed  a  former  will  which  he  had  made,  by  which 
the  premises  in  question  were  devised  to  the  defendant  George 
Wait,  and  it  was  ruled  by  the  judge,  that  if  the  testator  was 
incompetent  to  make  a  valid  will  when  the  last  will  was  made, 
he  was  incompeteot  to  revoke  a  will  made  before;  and  if  the 
last  will  was  invalid  because  made  when  the  testator  was  of 
unsound  mind,  the  defendant  George  Wait  had  a  title  under  the 
former  will.  The  judge  was  right  in  this.  The  destruction 
of  a  will  by  a  testator  is  not  a  revocation  of  the  will,  unless  he 
intends  thereby  to  revoke  the  will.  (2  /2.  /S*.  64,  }  42.)  A  mad- 
man can  have  no  such  intent.  2  R.  iS.  48,  §  74,  does  not  ap- 
ply to  this  case.  That  applies  only  to  a  case  where  a  will  may 
be  established  before  the  chancellor,  so  that  the  surrogate  may 
grant  letters  testamentary  thereon.  The  motion  for  a  new 
trial  therefore  is  denied. 

Miction  denied. 
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Bennac  vs.  The  People. 

On  the  letam  by  a  public  officer,  to  a  habeas  corpus,  stating  that  he  detains  the 

party  by  nrtne  of  process,  the  existence  and  validity  of  the  procew  are  the  only 

iaets  upon  which  issue  can  be  taken. 
The  sufficiency  of  the  evidence  on  which  the  piocess  issued  cannot  be  inquired 

into  on  the  return  to  a  habeas  corpus. 
If  the  warrant  contains  enough  on  its  face  to  protect  the  magistrate  by  whom  it 

was  issued,  the  prisoner  is  not  to  be  dischaiged  on  habeas  corpus. 
If  the  warrant  is  vaid,  the  prisoner  should  be  dischaiged. 
A  warrant  of  commitment  under  1  R.  S.  638,  (  d^  respecting  disorderly  perK>ns^ 

II  valid  to  protect  the  officer  if  it  describes  the  offence,  and  the  conviction  and 

«eatence,  although  it  does  not  recite  the  facts  proved. 
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This  web  a  certiorari  to  John  Willard,  circuit  judge  of  the 
4th  circuit,  to  review  a  decision  made  by  him  under  the  habeas 
corpus  act,  on  the  12th  June,  1846,  refusing  to  discharge  the 
plaintiff  in  error  from  custody  under  a  warrant  issued  by  a  jus- 
tice of  the  peace,  committing  him  to  jail  as  a  disorderly  person. 

From  the  return  of  the  judge  it  appeared  that  on  the  lltb 
June,  1846,  Bennac  presented  a  petition  to  the  judge,  duly  veri- 
fied, setting  forth  that  he  was  restrained  of  his  liberty  by  Wil- 
liam Crossett,  a  constable  of  Warren  county,  and  setting  forth 
a  copy  of  the  warrant  by  which  he  was  detained,  and  applying 
for  a  writ  of  habeas  corpus.  The  petition  was  in  the  form  pre- 
scribed by  the  25th  section  of  the  habeas  corpus  act.  (2  A.  S. 
664.)  The  warrant  annexed  purported  to  be  issued  by  a  justice 
of  the  peace  of  Warren  county,  against  the  petitioner  as  a  dis- 
orderly person,  upon  the  oath  of  D.  M.  Dean,  one  of  the  over- 
sec^rs  of  the  poor  of  Queensbury,  in  said  county,  and  commanded 
the  constable  to  arrest  the  petitioner  and  bring  him/orthwith 
before  the  justice,  to  answer  said  complaint,  and  to  be  dealt 
with  according  to  law.  The  judge  allowed  the  habeas  corpus, 
and  Crossett,  the  constable,  returned  thereto  that  he  held  the 
said  Bennac  by  virtue  of  a  warrant,  a  copy  of  which  was  an- 
nexed to  the  habeas  corpus.  This  latter  warrant  was  in  these 
words : 

"  Warren  county,  ss.  Halsey  R.  Wing,  justice  of  the  peace 
of  said  county,  to  any  constable  of  said  county  and  to  the 
keeper  of  the  common  jail  of  said  county. 

Whereas  John  B.  Bennac  is  this  day  duly  convicted  before 
me  the  said  justice,  of  being  a  disorderly  person,  for  that  he  has 
left  his  wife  and  threatened  to  suffer  her  to  become  a  burthen 
on  the  public,  and  upon  such  conviction  I  did  require  the  said 
John  B.  Bennac  to  find  two  sufiicient  sureties,  in  the  sum  of 
fifty  dollars  each,  for  his  good  behavior  for  the  space  of  one 
year,  but  the  said  Bennac  has  neglected  and  refuses  to  find 
such  sureties.  This  is  therefore  to  command  you,  the  said 
constable,  forthwith  to  convey  and  deliver  the  said  Bennac  into 
the  custody  of  the  said  keeper,  and  you  the  said  keeper  are 
hereby  required  to  receive  the  said  Bennac  into  your  custody 
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in  the  said  jail,  and  him  there  safely  keep  until  he  shall  find 
such  sureties  as  aforesaid,  or  until  he  shall  be  discharged 
according  to  law.  Given  under  my  hand  the  11th  day  of 
June,  1846." 

The  circuit  judge  decided  that  the  foregoing  warrant  was 
valid,  and  a  sufficient  cause  for  the  detention  of  the  said  Ben- 
nac, and  he  remanded  the  prisoner  to  the  custody  of  the  officer, 
to  be  dealt  with  as  required  by  the  said  warrant. 

The  object  of  this  certiorari  was  to  reverse  the  foregoing  de- 
cision of  the  circuit  judge. 

A.  T.  Wilson,  for  the  plaintiff  in  error. 

George  Richards,  (district  attorney,)  for  the  people. 

By  the  Court,  Willard,  J.  The  counsel  for  Bennac  did 
not  traverse  the  return  of  Crossett,  the  constable,  to  the  habeas 
corpus,  or  allege  any  fact  aliunde  the  return  to  show  either 
that  the  imprisonment  was  illegal,  or  that  he  was  entitled  to 
his  discharge.  The  48th  section  of  the  habeas  corpus  act, 
(2  R.  S.  569,)  was  doubtless  mainly  intended  for  cases  where 
the  party  is  restrained  of  his  liberty  without  the  authority  of 
legal  process.  (Per  Bronson,  Ch.  J.  in  The  People  v.  Cew- 
sels,  5  Hill,  168.)  "  In  such  cases,"  he  observes,  "  the  return 
is  usually  made  by  a  person  having  an  interest  in  the  question, 
and  who  has  exercised' the  restraint  upon  his  own  responsibility, 
as  the  parent,  husband,  master,  or  guardian  of  the  person  im- 
prisoned ;  and  it  is  very  proper  that  the  facts  which  they  state 
in  the  return  should  be  open  to  investigation.  But  it  is  other 
wise  when  the  return  is  made  by  an  officer  having  legal  pro- 
cess." In  such  case,  when  the  return  says  that  the  party  is 
detained  on  process,  the  existence  and  validity  of  the  process] 
are  the  only  facts  upon  which  issue  can  be  taken.  (3  HUl, 
658,  659,  note  30.)  These  are  the  "  material  facts'^  within  the 
48th  section,  not  whether  the  process  was  founded  on  sufficient 
evidence,  or  any  evidence  at  all.  {Id.  Matter  of  Clark,  9 
Wend.  212,  220.     The  People  v.  McLeod,  1  HiU,  377.    26 
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Wend.  483.  Case  of  the  Sheriff  of  Middlesex,  11  Ad.  ^ 
ElliSj  273.)  The  better  opinion  seems  to  be  that  the  denial 
or  avoidance  authorized  by  the  48th  section  of  our  habeas  cor> 
pus  act  gives  no  greater  right  to  inquire  into  the  merits  on 
which  the  process  of  commitment  is  founded,  than  was  allowed 
by  the  common  law.  Yet  ample  room  is  left  for  the  operation 
of  the  section.  {See  3  Hill,  660,  iwte.  Matter  of  Prime,  1 
Barb.  Sup.  Court  Rep.  340.) 

Conceding  that  the  prisoner  was  restrained  of  his  liberty  by 
^a,  public  officer,  by  virtue  of  process  issued  by  a  magistrate  of 
competent  jurisdiction,  his  counsel  contended  that  he  was  enti- 
tled to  his  discharge  for  the  reason  that  the  warrant,  on  its  face, 
showed  that  no  offence  had  been  committed  for  which  he  was 
liable  to  be  imprisoned.  If  this  be  true,  no  doubt  the  circuit 
judge  erred  in  remanding  him.  It  was  for  the  prisoner  to  make 
out  the  jurisdictional  defects,  either  by  testimony  aliunde  the 
return,  or  by  the  process  itself.  He  took  the  latter  course  alone. 
If  then,  there  is  enough  on  the  face  of  the  process  to  protect 
the  party  who  issued  it,  or  the  officer  who  served  it,  from  an 
action  of  trespass  or  false  imprisonment;  in  short,  if  it  is  not 'ab- 
solutely void,  the  decision  of  the  circuit  judge  should  be  affirmed. 

A  warrant  issued  for  the  arrest  of  a  party  on  a  criminal 
charge,  before  trial,  must  be  issued  under  the  hand,  with  or, 
without  the  seal,  of  the  magistrate,  reciting  the  accusation,  and 
commanding  the  officer  to  whom  it  shall  be  directed  forthwith 
to  take  the  person  accused  of  having  committed  such  offence, 
and  to  bring  him  before  the  magistrate  to  be  dealt  with  accord- 
ing to  law.  (2  R.  S.  706,  §  3.)  No  more,  it  is  presumed,  than 
the  substance  of  the  accusation  need  be  recited.  A  warrant 
issued  upon  the  conviction  of  a  party  as  a  disorderly  person,  is 
not  required  to  recite  any  fact  but  such  conviction.  The  ma- 
gistrate is  required  to  sign  and  file  in  the  clerk's  office,  a  record 
of  the  conviction  of  such  offender  as  a  disorderly  person,  speci- 
fying generally  the  nature  and  circumstances  of  the  offence. 
(1  R.  S.  638,  §  2.)  On  the  commitment  by  final  process  upon 
a  summary  conviction  by  a  subordinate  magistrate,  the  court 
or  officer,  it  is  said,  may  examine,  on  habeas  corpus,  the  record 
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of  convictioD,  and  if  it  be  void,  may  discharge  the  prisoner. 
(3  HiUj  666,  note.  Matter  of  Sweatman^  1  Cowen,  144.) 
But  even  this  seems  to  be  doubted  in  the  recent  case  of  the 
Matter  of  Prime,  (1  Barb,  Sup,  Court  Rep.  340,)  though  that 
precise  point  was  not  before  the  court.  That  course  was  not 
adopted  in  this  case ;  the  record  was  not  before  the  circuit  judge, 
nor  was  it  pretended  that  the  magistrate  had  not  jurisdiction 
both  of  the  person  and  of  the  subject  matter.  It  was  insisted| 
however,  that  the  recital  in  the  warrant  of  commitment  afforded 
evidence  of  the  testimony  before  the  justice  upon  which  the 
conviction  was  founded,  and  that  that  testimony  did  not  au- 
thorize the  conviction. 

In  answer  to  this,  it  may  be  said,  that  the  warrant  was  com- 
plete, without  reference  to  the  facts  recited.  It  described  the 
offence,  conviction  and  sentence,  and  this  is  all  that  was  neces- 
sary to  its  validity.  It  thus  appears  that  the  magistrate  had 
jurisdiction  botii  of  the  person  and  the  crime.  The  recital  of 
facts  proved  before  the  justice,  was  not  required ;  nor  can  they  be 
regarded,  on  a  habeas  corpus.  It  does  not  appear  that  the  facts 
recited  were  a//  the  facts  proved  or  admitted.  To  discharge  the 
accused  because  the  recited  facts  would  not  warrant  a  conviction, 
would  be  to  re-try  the  cause  on  the  merits  in  this  collateral  way. 
And  it  would  be  a  re-trial  without  any  assurance  that  the  whole 
facts  were  spread  out  in  the  warrant.     This  cannot  be  done. 

If  the  justice  convicts  upon  insufficient  evidence,  the  remedy 
of  the  party  injured,  if  any,  is  not  by  habeas  corpus.  If,  then, 
we  are  to  regard  the  facts  recited,  as  affording  the  evidence  on 
which  the  magistrate  acted,  still  they  present  no  ground  for  a 
discharge.  While  the  conviction  remains  in  force,  and  is  not 
absolutely  void,  the  warrant  will  authorize  the  arrest  and  im- 
prisonment of  the  accused.  And  the  conviction  cannot  be  at- 
tacked but  by  a  direct  proceeding,  such  as  a  writ  of  error,  cer- 
tiorari, motion  to  quash,  &c.  according  to  the  nature  of  the  case. 

On  the  whole,  we  see  no  error  in  the  decision  of  the  circuit 
judge,  and  think  the  proceeding  must  be  affirmed. 

Proceedings  affirmed. 
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Albany  General  Term,  July,  1848.    PaigCy  WcUsan^  and 

Parker,  Justices. 

McKnight  v3.  Dunlop. 

A  rule  setting  aside  a  judgment  record,  without  being  enrolled,  or  entered  of 
record,  is  incompetent  evidence  to  disprove  the  existence  of  a  judgment. 

H  seems  that  a  defendant,  on  a  plea  of  non-detinet  in  replevin,  will  be  entitled  to 
a  return,  where  the  jury  find  that  the  plaintiff  has  no  property  in  the  goods 
replevied. 

It  seems  that  the  doctrine  of  waiving  the  tort  and  bringing  assumpsit,  where  goods 
have  been  tortiously  taken,  is  confined  to  the  case  of  a  sale  of  the  goods  by  the 
wrongdoer. 

Wherever  a  defendant  in  a  replevin  suit  is  entitled,  under  the  pleadings,  to  try 
the  title  to  the  property  replevied,  and,  in  case  he  succeeds,  is  entitled  to  a  return 
of  the  goods,  he  is  bound  to  try  the  title  in  such  suit  and  take  a  judgment 
therein  for  a  return,  or  the  value  of  the  goods,  and  he  cannot  forego  such  rem* 
edy  and  seek  his  redress  in  a  cross-suit. 

A  party  setting  up  a  former  recovery  in  bar  of  a  second  suit,  must  show  that  the 
subject  matter  of  the  second  suit  was  directly  in  issue  in  the  former  suit,  and 
that  the  verdict  and  judgment  in  that  suit  were  directly  upon  the  points 
attempted  to  be  litigated  in  the  second  suit,  and  necessarily  involved  their  con- 
sideration and  determination  by  the  jury. 

Where  a  party  enters  into  a  special  contract,  which  is  entire,  for  the  sale  and  de- 
livery of  property  at  a  specified  price,  a  full  performance  on  his  part  is  a  con- 
dition precedent  to  his  right  of  action  against  the  vendee  for  the  price  of  any 
part  of  the  property  delivered  under  the  contract. 

A  former  recovery  in  an  action  by  the  vendor  against  the  vendee,  for  the  price  of 
a  part  of  the  property  delivered  under  the  contract,  is  a  bar  to  a  suit  by  the 
vendee  against  the  vendor,  for  damages  for  the  non-fulfilment  of  the  contract. 

Where  a  contract  for  the  sale  and  delivery  of  property  consists  of  several  ngree- 
ments  independent  of  each  other,  and  the  vendor  fulfils  the  agreement  to  be 
first  performed,  but  violates  all  the  others,  whether,  after  he  has  violated  the 
other  agreements,  he  can  recover  the  price  of  the  property  delivered  under  the 
first  agreement  1     Qua  re. 

Interest  cannot  be  allowed  on  an  unliquidated  account  for  goods  sold  and  deliv- 
ered, where  no  time  is  fixed  for  payment,  and  where  there  is  no  agreement, 
express  or  implied,  to  pay  interest. 

Error  to  the  mayoi'd  court  of  the  city  of  Albany.  Dunlop 
commenced  an  action  of  assumpsit  against  McKnight,  in  the 
court  below.  He  declared  on  the  general  counts  for  goods 
sold  and  delivered,  and  on  the  money  counts.      McKnight 
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pleaded  the  geaeral  issue,  and  annexed  a  nolice  to  bis  plea, 
stating,  that  be  would  give  io  evidence,  on  the  trial,  the  com- 
mencement of  a  suit  in  replevin  in  the  detinet  by  him,  against 
Dunlop,  for  3250  bushels  of  malt ;  that  Dunlop  pleaded  non- 
detinet ;  that  the  sheriff  replevied  1370  bushels  of  malt ;  that 
a  trial  was  had  in  such  suit  and  a  verdict  rendered  therein  in 
favor  of  Dunlop,  and  judgment  entered  thereon  in  his  favor ; 
and  that  such  1370  bushels  of  malt  was  a  part  of  the  plaintiflf'ft 
demand  in  this  suit.  The  cause  was  tried  in  March,  1846. 
On  the  trial  the  plaintiff  claimed  the  price  of  3107^  bushels 
of  malt;  that  1000  was  delivered  on  the  llth  of  September^ 
1844 ;  737^  on  the  27th  of  September,  1844  ;  and  1370  on  the 
9th  of  October,  1844.  Dunlop,  the  plaintiff,  proved  by  Barber, 
his  clerk,  that  in  1844,  and  up  to  the  llth  of  September  of  that 
year,  the  plaintiff  delivered  1000  bushels  of  malt  to  the  defen- 
dant; and  on  the  llth  and  27th  of  September  delivered  737^ 
bushels;  and  that  on  the  9th  of  October,  1844,  the  sheriff 
took  from  the  plaintiff's  malt-house  1370  bushels  of  malt,  by 
virtue  of  a  writ  of  replevin  in  favor  of  the  defendant  against  the 
plaintiff.  This  witness  stated,  that  he  delivered  to  the  defendant 
an  account  of  the  malt;  that  the  defendant  made  no  objection 
to  the  quantity  ;  that  the  witness  charged  the  defendant  eighty 
cents  a  bushel  for  the  malt ;  that  that  was  about  its  value ;  that 
the  plaintiff  refused  to  deliver  the  defendant  any  more  malt ; 
that  there  was  a  dispute  between  the  plaintiff  and  the  defendant 
in  relation  to  the  violation  of  a  contract  in  1844,  by  which,  as 
the  defendant  claimed,  the  plaintiff  had  agreed  to  deliver  him 
the  malt  lie  had  received  and  replevied  and  more  besides;  that 
the  defendant  sued  the  plaintiff  for  a  violation  of  liiat  contract ; 
that  witness  was  a  witness  on  the  trial  of  that  suit;  that  the 
1000  bushels  and  the  737ii)ushel8  of  malt  claimed  in  this  suit 
were  a  part  of  the  malt  which  the  defendant  claimed  on  that 
trial  had  been  delivered  under  a  contract  made  between  him 
and  the  plaintiff  to  deliver  5000  bushels  of  malt ;  that  witness 
delivered  the  account  before  mentioned,  the  last  of  September 
or  first  part  of  October,  but  did  not  recollect  whether  it  was  be- 
fore or  after  the  defendant  sued  the  plaintiff  for  not  delivering 
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the  malt ;  that  it  was  after  the  plaintiff  had  refused  to  deliver  the 
defendant  any  raore  malt;  and  that  the  defendant  refused  to  give 
his  note  for  the  malt  which  had  been  delivered.  The  defen* 
dant  gave  in  evidence,  the  record  of  the  judgment  in  the  suit 
commenced  by  him  against  the  plaintiff  for  not  delivering  the 
malt  according  to  contract ;  by  which  it  appeared  that  he  re- 
covered $681,62  damages.  This  evidence  was  objected  to  by 
the  plaintiff  as  incompetent.  The  defendant  also  gave  in  evi- 
dence,  the  record  of  the  judgment  in  the  replevin  suit,  by  which 
it  appeared  that  the  plaintiff  obtained  a  verdict  therein  and 
judgment  thereon  for  a  return  of  the  1370  bushels  of  malt. 
This  evidence  was  also  objected  to  by  the  plaintiff  as  incompe- 
tent. The  defendant  proved  that  the  1000  bushels  and  the 
737^  bushels  of  malt  for  which  the  plaintiff  sought  to  recover 
in  this  suit  was  the  malt  delivered  under  the  alleged  contract 
for  the  breach  of  which  the  defendant  sued  the  plaintiff.  The 
plaintiff  gave  in  evidence  a  rule  of  the  mayor's  court  setting 
aside  the  judgment  record  in  the  replevin  suit.  This  evidence 
was  objected  to  by  the  defendant  as  incompetent  evidence  to 
disprove  the  existence  of  the  judgment ;  the  vacatur  never  hav^ 
ing  been  enrolled  or  entered  of  record.  But  the  court  admitted 
the  rule  as  competent  evidence.  To  which  decision  the  defen- 
dant excepted.  The  plaintiff  claimed  to  recover  for  the  whole 
3107^  bushels  of  malt,  at  SO  cents  a  bushel,  with  interest  from 
the  time  of  delivery,  amounting  to  $2780,60.  The  defendant 
gave  in  evidence  the  writ  of  replevin  issued  in  (he  replevin  suit; 
by  the  sheriff's  return  on  which,  it  appeared,  that  the  sheriff  re- 
plevied 1370  bushels  of  malt,  and  delivered  the  same  to  the 
plaintiff  in  that  suit.  The  plaintiff  offered  to  prove,  that  the 
malt  for  which  the  plaintiff  seeks  to  recover  in  this  suit,  was 
delivered  under  a  contract  betweei^  the  parlies,  whereby  the 
plaintiff  was  to  deliver  to  the  defendant  5000  bushels/ <lf  malt 
at  such  times  as  the  defendant  should  desire;  payment  for  the 
same  to  be  made  by  the  defendant's  note  at  three  mgpths,  when- 
ever $1000  worth  of  the  malt  should  be  delivered.  To  this 
testimony,  the  defendant  objected,  and  the  court  rejected  the 
same,  and  the  plaintiff  excepted.    The  counsel  for  the  defen- 
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dant  insisted,  1.  That  the  action  of  indebitatus  assumpsit  could 
not  be  maintained  against  the  defendant  to  recover  the  value 
of  the  goods  taken  by  virtue  of  the  writ  of  replevin ;  as  the  right 
of  Dunlop,  the  defendant  in  the  replevin  suit,  must  be  determined 
in  that  suit ;  and  as  the  record  showed  he  had  obtained  in  that 
suit  a  judgment  for  a  return  of  the  1370  bushels  of  raalt,  and 
that  such  judgment  was  a  bar  to  any  recovery  for  such  malt,  in 
this  suit.  2.  That  the  plaintiff  was  not  entitled  to  recover  for 
the  other  1737^  bushels  of  malt,  because  that  had  been  deliv- 
ered by  the  plaintiff  to  the  defendant  in  part  performance  of  a 
contract,  by  which  he  had  agreed  to  deliver  6000  busheb  of 
malt,  and  the  plaintiff  had  wilfully  refused  to  deUver  the  resi- 
due of  said  malt,  and  had  thus  violated  the  contract  on  his 
part ;  and  that  the  record  of  the  recovery  by  the  defendant 
against  the  plaintiff  was  conclusive  evidence  of  such  contract 
and  of  its  violation  by  the  plaintiff.  3.  That  if  the  plaintiff  was 
entitled  to  recover,  he  was  not  entitled  to  interest  But  the 
court  decided  that  the  plaintiff  was  entitled  to  recover  for  the 
whole  3107^  bushels  of  malt  with  the  interest  on  the  amount, 
as  claimed  by  the  plaintiff;  and  instructed  the  jury  as  matter 
of  law  (if  they  believed  the  facts  about  which  there  was  no  dis- 
pute,) that  the  plaintiff  was  entitled  to  a  verdict  for  that  amount ; 
to  which  charge,  and  every  part  thereof,  the  defendant  excepted. 
The  jury  rendered  a  verdict  for  the  plaintiff  of  $2780,60. 

R.  W.  Peckham  4*  N.  ERU,  Jun,  for  the  plaintiff  in  error. 

H,  Harris,  for  the  defendant  in  error. 

By  the  Court,  Paige,  J.  The  court  below  received  in  evi- 
dence a  rule  setting  aside  the  judgment  record  filed  in  the 
replevin  suit  This  erluence  was  objected  to  by  the  defendant 
as  incompetent  evidence  to  disprove  the  existence  of  the  judg- 
ment ;  the  vacatur  of  the  judgment  not  having  been  enrolled 
or  entered  of  record.  The  objection  to  this  evidence,  I  think, 
was  well  founded.  The  entry  of  a  rule  upon  the  minutes  of  a 
court  cannot  be  received  as  evidence  against  a  record.    It  is 
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as  necessary  to  enrol  and  enter  of  record  the  vacatur  of  a  judg- 
ment, as  it  is  the  rule  for  judgment.  It  must  be  so  enrolled,  or 
entered  of  record,  before  it  can  be  received  as  evidence  to  dis- 
prove a  judgment  duly  entered  of  record.  ( Cromwell  v.  Byrnes, 
9  John.  290.  Waldron  v.  Green,  4  Wend.  410.)  It  was  said 
on  the  argument  that  the  judgment  record,  or  rather  the  judg- 
ment in  the  replevin  suit  was  not  in  issue,  and  only  came  in 
question  collaterally,  and  that  therefore  the  best  evidence  of 
the  vacatur  of  which  the  nature  of  the  case  was  susceptible, 
could  be  dispensed  with.  But  this  suggestion  is  not  authorized 
by  the  facts  of  the  case.  The  judgment  in  the  replevin  suit 
was  directly  in  issue.  It  was  given  in  Evidence  as  a  bar  to  the 
plaintiff's  recovery  for  the  1370  bushels  of  malt  taken  under 
the  writ  of  replevin.  But  if  it  merely  came  in  question  collat- 
erally, I  apprehend  that  secondary  evidence  would  have  been 
inadmissible.  In  relation  to  written  instruments,  although  col- 
lateral to  the  issue,  if  their  contents  are  sought  after,  the  best 
evidence  must  be  produced.  (2  Cowen  4*  HUVs  Notes,  1210, 
11,  12.)  The  entry  on  the  minutes,  of  a  rule  for  judgment, 
could  not  be  received  as  evidence  to  support  a  plea,  or  defence 
of  a  former  recovery.  If  this  be  so,  an  entry  of  a  rule  vacating 
a  judgment  cannot  be  received  to  contradict  the  enrolment  of 
the  judgment,  and  thereby  rebut  such  defence.  (9  John.  290.) 
If  the  plaintiff  in  the  replevin  suit  neglected  to  enter  the  vaca- 
tur of  record,  the  defendant  could  have  done  it,  or  at  least  on 
application  to  the  court  would  have  been  permitted  to  do  it. 
If  the  rule  vacating  the  judgment  in  the  replevin  suit  is  out  of 
the  case,  then  that  judgment  is  left  standing  in  full  force. 
That  judgment  is  a  judgment  in  favor  of  the  defendant  Dun- 
lop for  the  return  of  the  1370  bushels  of  malt  taken  on  the  writ 
of  replevin  ;  the  value  of  which  forms  part  of  the  recovery  in 
this  suit  Upon  the  judgment  in  replevin,  if  not  vacated,  the 
defendant  is  entitled  to  a  writ  of  return ;  and  if  such  writ  is 
returned  unsatisfied,  Dunlop  has  an  action  on  the  replevin  bond 
for  the  recovery  of  the  value  of  the  1370  bushels  of  malt  re- 
plevied. (2  R.  S.  624,  §  7 ;  631,  i  63 ;  632,  i  64.)  The  plain- 
tiff Dunlop  ought  not  to  have  two  recoveries  for  the  same 
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jdentical  claims  If  the  verdict  in  this  suit  is  suffered  to  stand 
for  the  whole  amount  of  $2780,60,  he  will  recover  the  value  of 
the  1370  bushels  of  malt  in  this  suit,  and  will  also  be  entitled 
to  recover  a  like  amount,  the  value  of  the  identical  1370  bush- 
els, on  the  replevin  bond ;  a  double  recovery  for  one  and  the 
same  demand.  This  cannot  be  allowed.  The  judgment  in 
the  replevin  suit  is  a  former  recovery  by  Dunlop,  for  one  of  the 
causes  of  action  in  this  suit,  and  is  a  good  bar  to  such  cause 
of  action.  This  one  cause  of  action  (the  1370  bushels  of  malt,) 
was  the  same  matter  directly  in  question  in  the  former  suit,  be- 
tween the  same  parties.  This  former  recovery,  independent 
of  the  notice,  was  admissible  in  evidence  under  the  general  js^ 
sue.  ( Young  v.  Rummell^  2  Hill,  480.  Jackson  v.  Wood^ 
8  Wend.  35.)  Although  the  former  recovery  was  in  repldvin, 
it  is  equally  a  bar  as  if  it  had  been  in  an  action  of  assumpsit 
{Rice  V.  King,  7  John.  20.) 

If  the  judgment  entered  in  the  replevin  suit  has  been  set 
aside,  I  see  no  real  didiculty  to  prevent  Dunlop's  recovery  in 
that  suit  of  the  value  of  the  1370  bushels  of  malt.  The  verdict 
in  his  favor  stands.  And  I  take  it  for  granted  that  upon  that 
verdict  he  will  be  permitted,  upon  application  to  the  court,  to 
enter  up  a  judgment  for  the  return  of  the  malt  replevied.  His 
plea  of  non-detinet  put  in  issue  the  property  of  the  plaintiff 
therein,  as  well  as  the  detention.  (2  R.  S*  529,  }  40.)  This 
plea  may  be  regarded  as  a  substitute  for  a  special  plea  of  prop- 
erty in  the  defendant  or  a  stranger,  with  a  traverse  of  property 
in  the  plaintiff  and  a  prayer  for  a  return.  (3  Chit.  PL  1044, 
Spring/,  ed.  of  1847.)  Although  it  omits  the  prayer  for  a  re- 
turn, I  apprehend  that  this  is  only  a  matter  of  form.  (Id.)  A 
plea  of  property  in  the  defendant,  or  in  a  stranger,  entitles  the 
defendant  to  a  return,  without  an  avowry.  {Harrison  v.  Mc- 
intosh, 1  John.  384.  3  Wend.  672.  12  Id.  30.  Bui.  N.  P. 
64.  Butcher  v.  Porter,  SaUc.  94.  6  BacrAbr.  73,  Replevin  I.) 
The  verdict  in  this  case  must  have  been  founded  upon  the 
ground  that  the  property  in  the  malt  was  in  Dunlop ;  which 
finding  manifestly  entitled  him  to  a  return,  {hi^raham  v. 
Hennmandi  1  mi,  353.)    In  Pierce  v.  Van  Dyke,  (6  HiU, 
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616,)  BroDson,  J.  intimates  very  distinctly  that  a  defendant  on 
a  plea  of  non-detinet,  will  be  entitled  to  a  return  where  the  jury 
find  that  the  plaintiff  has  no  property  in  the  goods.  On  a  plea 
of  property,  the  issue  to  be  tried  is  whether  the  goods  were  the 
property  of  the  plaintiff.  The  replication  can  properly  take 
issue  alone  upon  that  fact.  The  allegation  that  the  property 
is  in  the  defendant  is  called  the  inducement  to  the  traverse.  It 
is  a  substitute  for  an  avowry  to  obtain  a  return  of  the  property. 
(Benson  v.  Beekman,  3  Wend.  672,  in  error  per  Chancellor 
Walworth.  Rogers  v.  Arnold,  12  Id.  34, 35.)  But  if  Dunlop 
had  not  obtained  judgment  for  a  return  of  the  malt,  in  the  re* 
plevin  suit,  and  was  not  entitled  to  such  judgment,  under  the 
pleadings  in  that  suit,  I  think  he  could  not  sustain  assumpsit 
for  the  property  replevied.  The  extent  of  the  doctrine  of  waiv- 
ing the  tort  and  bringing  assumpsit  where  goods  have  been 
tortiously  taken,  seems  to  be  confined  to  the  case  of  a  sale  of 
the  goods  by  the  wrongdoer,  when  doubtless  the  owner  may 
waive  the  tort  and  have  an  action  for  money  had  and  received 
for  the  proceeds.  {Putnam  v.  Wise,  1  Hill,  240,  note  (a.) 
Jones  V.  Hoare,  5  Pick.  285.  Willet  v.  Willet,  3  Watts'  Rep. 
277.  Lindon  v.  Hooper,  1  Cotop.  419,  per  Lord  Mansfield. 
Lightly  V.  Clouston,  1  Taunt.  113,  Mansfield,  Ch.  J.  Abbott 
v.  Barry,  2  Brod.  ^  Bing.  369.  Hill  v.  Persolt,  3  Tatmt. 
274.  Longchamp  v.  Kenny,  1  Doug.  137.  13  Wetid.  154, 
165,  156.)  There  is  no  proof,  in  this  suit,  of  a  sale  of  the  malt 
by  McKnight.  The  action,  if  any,  which  Dunlop  was  entitled 
to  bring  for  the  malt  replevied  by  McKnight,  was  trover.  He 
could  not  bring  trespass,  as  the  property  was  taken  by  virtue 
of  l^al  process.  But  I  apprehend  that  wherever  a  defendant 
in  a  replevin  suit  is  entitled,  under  the  pleadings,  to  try  the  title 
to  the  property,  and  in  case  he  succeeds  is  entitled  under  such 
pleadings  to  a  return  of  the  goods,  he  is  bound  to  try  the  title 
in  such  suit,  and  to  take  a  judgment  therein  for  a  return  or  the 
value  of  the  goods.  (2  R.  S,  531,  h  55.)  And  he  would  not 
be  permitted  to  forego  the  remedy  at  hand  and  to  seek  his  re- 
dress in  a  cross-suit  (5  Wend.  71.)  This  is  a  salutary  rule, 
and  well  calculated  to  do  final  and  complete  justice  between 


184ai  IN  THJS  SUPREME  COURT.  43 


McEnight  v.  DuzJop* 


the  parties,  most  expeditiously,  and  with  the  least  expense. 
(13  John.  302.) 

McKnight  objected,  in  the  court  below,  that  the  record  of  his 
recovery  against  Dunlop  in  the  suit  for  the  violation  by  the 
latter,  of  the  special  contract  for  the  sale  and  delivery  of  malt, 
was  a  bar  to  his  recovery  in  this  suit,  for  the  1737^  bushels  of 
malt,  which  were  deliverediMn  part  performance  of  such  con- 
tract ;  insisting  that  such  record  of  recovery  was  conclusive 
evidence  of  such  contract,  and  of  its  violation  by  Dunlop.  This 
objection  rests  upon  the  solution  of  the  question  whether  such 
special  contract  was  an  entire  contract,  operating  as  a  condition 
precedent,  and  as  such  necessary  to  be  performed  by  Dunlop, 
before  McKnight  was  liable  to  pay  to  him  any  part  of  the  price 
of  the  malt ;  or  whether  the  agreement  of  McKnight  to  pay 
for  the  malt  by  his  note  at  three  months,  whenever  $1000 
worth  of  the  same  should  be  delivered,  is  to  be  considered  as  a 
distinct  agreement  as  to  each  1000  dollars  worth,  and  as  inde< 
pendent  of  and  unconnected  with  the  residue  of  the  malt  to  be 
subsequently  delivered.  If  the  latter,  then  Dunlop  having  de- 
livered, under,  and  in  part  fulfilment  of  the  contract,  more  than 
$1000  worth  of  mall,  might  be  entitled  to  recover  that  sum 
from  McKnight,  although  he  violated  the  contract  in  failing  to 
deliver  the  residue  of  the  5000  bushels  of  malt.  The  defen- 
dant, to  succeed  with  his  objection,  must  show,  independently 
of  the  record,  that  the  contract  was  entire,  and  that  it  was  vio- 
lated by  the  plaintiff;  or  that  that  question  was  directly  in 
issue  in  his  suit  against  the  plaintiff  for  a  violation  of  the 
contract,  and  that  it  came  in  question  in  that  suit,  and  that 
the  verdict  therein  necessarily  involved  its  consideration  and 
determination  by  the  jury.  It  seems  to  me  that  the  proof  on 
these  points  is  defective.  There  is  no  evidence  in  the  case, 
aside  from  the  record,  of  the  terms  of  the  contract  The 
plaintiflf  offered  such  evidence,  but  it  was  ruled  out  on  the  de- 
fendant's objection.  The  plaintiff's  witness,  Barber,  merely 
states  that  there  was  a  dispute  between  the  plaintiff  and  defen- 
dant in  relation  to  the  violation  of  a  contract  for  the  delivery 
of  malt ;  that  the  defendant  sued  the  plaintiff  for  the  violation 
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of  that  contract ;  that  the  1737^  bushels  of  matt  claimed  in 
this  suit  was  a  part  of  the  malt  which  the  defendant  claimed, 
on  the  trial  of  that  suir,  had  been  delivered  under  a  contract 
for  the  delivery  of  6000  bushels  of  malt.  Barber  stated  that 
be  did  not  know  of  any  contract  between  the  parties.  This 
evidence  does  not  show  that  the  question  as  to  the  entirety  of 
the  contract  was  considered  and  determined  in  that  suit.  Non 
constat,  it  may  have  been  treated  as  a  contract  consisting  of 
several  agreements  independent  of  each  other,  and  that  the 
claim  may  have  been  confined  to  damages  for  a  failure  to 
deliver  the  residue  of  the  5000  bushels  of  malt  remaining  un- 
delivered. The  onus  of  the  proof  that  the  subject  matter  of 
this  suit  was  directly  in  issue  in  the  former  suit,  and  that  the 
verdict  and  judgment  in  that  were  directly  upon  the  points 
attempted  to  be  litigated  here,  and  necessarily  involved  the 
rights  of  the  parties  upon  this  special  contract,  lay  upon  the 
defendant.  {Lawrence  v.  Hunt,  10  Wend,  84.)  Where  it 
does  not  appear  from  the  record  that  the  verdict  and  judgment 
in  the  former  suit  were  directly  upon  the  point  or  matters  which 
are  attempted  to  be  litigated  in  the  second  action,  the  fact  may 
be  shown  aliunde,  provided  the  pleadings  in  the  first  suit  were 
such  as  to  justify  the  evidence  of  those  matters,  and  that  the 
verdict  and  judgment  in  such  suit  necessarily  involved  their 
consideration  and  determination  by  the  jury.  {Lawrence  v. 
Hunt,  10  Wend.  84.  Wood  v.  Jackson,  8  id,  35.  Young  v. 
Rummell,  2  Hill,  481.)  The  principle  has  been  repeatedly 
recognized  by  the  courts  of  this  state,  that  where  a  party  enters 
into  a  special  contract  which  is  entire,  for  the  sale  and  delivery 
of  property  at  a  specified  price,  a  full  performance  on  his  part 
is  a  condition  precedent  to  his  right  of  action  against  the  ven- 
dee for  the  price  of  any  part  of  the  property  delivered  under  the 
contract.  {McMillan  v.  Van  Derlip,  12  John.  165.  Jennings 
V.  Camp,  13  Id.  94.  Ketcham  v.  Evertson,  Id.  359.  Champ- 
tin  v.  Rowley,  13  Wend.  288 ;  &  C.  18  Id.  187.  Stephens  v. 
Beard,  4  Id.  606.)  In  Lawrence  v.  Hunt,  (10  Wend.  80,)  it 
was  held  by  Justice  Nelson,  in  an  action  by  a  vendee  against 
the  vendor  for  damages  for  the  non-fulfilment  of  a  contract  to 
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ddiver  properly,  that  aformer  recovery,  in  an  action  by  the  trendor 
against  the  vendee  for  the  price  of  a  part  of  the  property  delivered 
under  the  contract,  was  a  bar  to  the  suit  for  damages.  He  put  his 
decision  upon  the  ground  that  the  same  subject  matter  was  direct- 
ly in  question  in  both  suits ;  viz.  the  fulfibnept  of  the  contract. 
If  the  terms  of  the  special  contract  were,  as  offered  to  be 
proved  by  the  plaintiiT  on  the  trial,  the  question  would  arise 
(the  former  suit  being  out  of  the  question)  whether  Dunlop 
could,  in  an  action  against  McKnight,  recover  for  the  first  1000 
dollars  worth  of  malt  delivered  under  the  contract,  notwith- 
standing his  subsequent  violation  of  the  contract  by  failing  to 
deliver  the  residue  of  the  5000  bushels.  He  clearly  could  not 
recover  the  price  of  the  residue  of  the  1737^  bushels,  the  same 
not  amounting  to  1000  dollars  worth.  According  to  the  special 
contract,  as  offered  to  be  proved,  the  payment  fur  the  malt  was 
to  be  made  by  the  defendant's  note  at  three  months,  whenever 
1000  dollars  worth  should  be  delivered.  As  soon  as  1000 
dollars  worth  of  malt  was  delivered,  the  plaintiff  could  have 
called  upon  the  defendant  for  his  note  for  the  same.  If  tbe  de- 
fendant refused  to  give  the  note,  the  plaintiff  could  have  im- 
mediately sustained  an  action  against  him  for  a  violation  of 
the  contract.  And  if  the  defendant  had  given  his  note  at 
three  mopths,  when  it  became  due,  the  plaintiff  could  doubtless 
have  enforced  its  payment  by  suit.  But  the  defendant  in 
such  suit  for  a  violation  of  the  contract  could  have  recouped 
his  damages  sustained  by  tiie  plaintiff's  non-fulfilment  of 
the  contract.  {Reab  v.  McAllister,  8  Wend.  116,  117,  per 
Chan.  Walworth,)  Whether  the  plaintiff,  after  waiting  until 
the  lime  for  the  delivery  of  the  malt  had  expired,  and  until 
after  he  had  violated  the  contract  on  his  part,  by  a  failure  to 
deliver  the  whole  5000  bushels,  could  commence  a  suit  and 
recover  the  price  of  the  first  1000  dollars  worth  of  malt  deliv- 
ered, is  questionable.  Johnson  v.  Wy^ant^  (11  Wend.  48.) 
sterns  to  be  against  such  recovery.  In  that  case  the  defendant 
covenanted  to  pay  the  plaintiff,  for  land,  $158,  in  three  equal 
annual  payments  from  date,  and  upon  the  payment  thereof  the 
defendant  was  to  receive  a  good  warranty  deed  for  the  land. 
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The  plaiatiflf  waited  until  the  last  instalment  fell  due  and  then 
commenced  a  suit  for  the  recovery  of  the  three  instalments. 
On  demurrer  to  the  declaration  it  was  held  that  the  plaintiff 
was  bound  to  aver  in  his  declaration  an  actual  tender  of  the 
deed ;  and  that  he  was  bound  to  declare  precisely  as  though 
the  action  had  been  brought  for  the  last  instalment ;  or  as 
though  the  whole  purchase  money  had,  by  the  terms  of  the 
covenant,  been  then  payable. 

Covenants  are  to  be  construed  to  be  dependent  or  indepen- 
dent, according  to  the  intention  and  the  meaning  of  the  parties, 
and  the  good  sense  of  the  case.  [Pordage  v.  Coley  1  Saund. 
Rep.  320,  note  4.  1  Wend,  328.)  "  Their  precedency"  said 
Lord  Mansfield  "  must  depend  on  the  order  of  time  in  which 
the  intent  of  the  transaction  requires  their  performance."  (10 
John.  205.)  If  a  day  be  appointed  for  the  payment  of  money, 
or  part  of  it,  and  the  day  is  to  happen  or  may  happen  before 
the  thing  which  is  the  consideration  of  the  money  is  to  be 
performed,  an  action  may  be  brought  for  the  money  before  per- 
formance ;  and  so  it  is  where  no  time  is  fixed  for  performance 
of  that  which  is  the  consideration  of  the  money.  (Pordage  v. 
Cole,  1  Saund.  Rep.  320,  fiole  4.)  But  if  a  day  is  appointed 
for  the  payment  of  the  money,  and  the  day  is  to  happen  after 
the  thing  which  is  the  consideration  of  the  money,  is  to  be  per- 
formed, no  action  can  be  maintained  for  the  money,  before 
performance.  (1  Saund.  Rep.  320,  note  4.  4  Wend.  377.) 
In  the  present  case  it  may  be  contended  that  the  payment  for 
the  first  1000  dollars  worth  of  malt  delivered  was  to  be  made 
before  the  delivery  of  the  residue  oi  the  malt,  and  that  therefore 
the  agreement  to  pay  for  this  1000  dollars  worth  was  indepen- 
dent of.  and  unconnected  with,  the  agreements  to  deliver  and 
pay  for  the  residue.  In  Cunningham  v.  Morrell,  (10  John. 
203,)  where  the  plaintiff  had  agreed  to  complete  a  certain  road 
on  or  before  the  20th  of  October,  1810 ;  and  the  defendant  had 
agreed  to  pay  him  for  completing  the  whole  work,  $6000,  to 
be  paid  in  instalments  as  the  work  progressed,  it  was  held  that 
the  plaintiff  might  recover  a  ratable  part  of  the  money,  upon 
showing  a  ratable  performance.    But  I  do  not  think  the  ques- 
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lion  fairly  arises,  whether  the  special  contract  for  the  sale  and 
delivery  of  the  5000  bushels  of  malt  was  an  entire  contract  or 
not;  or  whether  the  plaintiff  has  a  right  to  recover  for  the  first 
1000  dollars  worth  of  malt  delivered ;  and  I  shall  therefore  not 
express  a  definite  opinion  upon  that  question. 

I  think  the  court  below  erred  in  instructing  the  jury  to  allow 
the  plaintiflf  interest.  The  evidence  does  not  show  that  the 
malt  was  sold  to  the  defendant  for  any  fixed  stipulated  price. 
Barber  does  not  testify  that  the  account  delivered  by  him  to 
the  defendant  stated  the  price  charged  for  the  malt.  He  is 
particular  to  say  that  the  defendant  made  no  objection  to  the 
quantity  staled  in  the  account.  But  he  does  not  state  that  the 
defendant  assented  to  the  charge  of  80  cents  a  bushel,  the 
sum  claimed  and  recovered  on  the  trial.  This  evidence  does 
not  make  out  a  liquidation  of  the  account.  There  was  no 
evidence  of  an  acquiescence  in  the  account,  from  which  a  liqui- 
dation could  be  implied.  When  the  defendant  was  applied  to 
for  a  note,  he  refused  to  give  it.  And  there  was  no  evidence 
of  an  agreement,  express  or  implied,  to  pay  interest.  Interest 
cannot  be  allowed  on  an  unliquidated  account  for  goods  sold 
and  delivered,  where  no  time  is  fixed  for  payment,  and  where 
there  is  no  agreement,  express  or  implied,  to  pay  interest. 
(6  Cowen,  195.    3  Id.  393.    20  Wend.  52.) 

The  judgment  must  be  reversed,  with  costs,  and  a  venire  de 
novo  issued,  returnable  in  the  mayor's  court  of  the  city  of  Albany. 


Samb  Term.     Before  the  same  Justices. 
WiLKiNS  and  wife  vs.  DIitterman,  Sheriff  of  Albany. 

An  attorney  han  a  lien  on  a  judgment  recoTered  by  him,  for  hia  costs.  He  is  re- 
garded as  an  assignee  of  the  judgment,  to  the  extent  of  the  costs  included 
therein,  and  is  entitled  to  all  the  rights  incident  to  that  character. 

Courts. of  law,  as  well  as  of  equity,  take  notice  of,  and  protect,  the  rights  of 
assignees,  against  all  persons  having  either  express  or  implied  notice  of  the 
assignment 
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Actual  notice  is  not  necessaiy  to  be  given,  to  protect  the  aengnee.  If  a  party  acts 
in  the  face  of  fhcts  and  dicamstancee  which  are  sofficient  to  put  him  npon 
inqniry,  he  acta  contrary  to  good  faith,  and  at  his  peril. 

Accordingly,  where  a  party  was  committed  to  jail  npon  a  ca.  sa.  which  showed, 
upon  its  face,  that  the  judgment  was  for  costs  alone ;  Heldj  that  this  was  d<h 
tice  to  the  sheriflf  of  that  fact,  and  that  such  judgment  equitably  belonged  to 
the  attorney ;  and  that  a  permission  given  by  the  party  in  whose  favor  the 
judgment  was  recovered,  to  the  prisoner,  to  go  at  large  beyond  the  jail  liberties, 
was  unauthorized  and  nugatory,  and  was  no  defence  to  an  action  brought 
against  the  sheriff  for  an  escape. 

This  was  an  action  against  the  defendant,  aa  sheriff  of  the 
county  of  Albany,  for  the  negligent  escape,  from  the  jail  limits, 
of  one  John  Baker  who  had  been  arrested  on  a  ca,  sa,  issued 
on  a  judgment  for  costs  in  a  suit  in  which  Baker  was  plaintiff 
and  the  above  plaintiffs  were  defendants.  The  defence  was, 
that  Baker  went  beyond  the  liberties  of  the  jail  with  the  assent 
of  Wilkins.  The  suit  was  brought  by  the  attorneys  of  the  above 
plaintiffs,  for  their  own  benefit.  The  cause  was  referred  to  three 
referees,  who  reported  in  favor  of  the  defendant.  It  was  proved 
that  Baker,  while  he  was  on  the  limits,  requested  one  Mink  to 
call  on  Wilkins.  to  obtain  a  settlement ;  that  Mink  ealled  on 
Wilkins,  and  Wilkins  said  to  him  "  that  Baker  was  put  on  the 
limits  without  his  knowledge  or  consent ;  that  he  might  go 
where  he  was  a  mind  to ;  that  he  did  not  want  any  thing  to  do 
with  him,  if  he  would  keep  away  from  him."  Mink  commu- 
nicated the  conversation  to  Baker.  And  Baker  afterwards  left 
the  limits.  Baker  had  given  the  defendant  bail  for  the  jail  lib- 
erties. The  judgment  record,  and  the  ca.  sa.  in  the  suit  of 
Wilkins  and  wife  ads.  Baker  showed  that  the  judgment  was 
in  favor  of  the  defendants  for  costs  alone. 

H.  Harris^  for  the  plaintiffs. 

JBL  O.  Wheaton^  for  the  defendant 

By  the  Courts  Paige,  J.  An  attorney  has  a  lien  on  a  judg- 
ment recovered  by  him  for  his  costs.  He  is  equitably  entitled  to 
the  costs,  as  a  compensation  for  his  labor  and  expense  of  proee- 


1848.]  IN  THE  SUPREME  COURT.  49 


Wilkiofl  V.  Battennan. 


cuting  or  defending  the  suit.  He  is  regarded  as  an  assignee  of 
the  judgment,  to  the  extent  of  the  costs  included  therein. 
(1  Paige,  626.  15  John.  406.)  It  has  been  repeatedly  held 
that  if  a  defendant  pay  to  the  plaintiff  the  costs  of  the  suit,  after 
notice  from  the  attorney  of  the  plaintiff  not  to  do  so,  he  pays 
the  costs  in  his  own  wrong.  {Pinder  v.  Morris,  3  Caities^  165. 
15  John.  406.)  If  the  attorney  is  to  be  regarded  as  an  assignee  of 
the  judgment  to  the  extent  of  his  costs,  I  cannot  see  why  he  should 
not  be  entitled  to  all  the  rights  of  an  assignee.  In  Martin  v. 
Hawkes,  (15  John.  405,)  it  was  decided  that  the  attorney  stood 
in  the  situation  of  an  assignee  of  the  judgment,  to  the  extent 
of  his  costs ;  and  that  he  also  stood  in  the  same  equity  that  he 
would  have  done,  had  the  judgment  been  assigned  to  him. 
The  only  question  in  this  case  is,  whether  actual  notice  from 
the  attorneys,  to  the  sheriff,  and  to  Baker,  that  the  judgment 
belonged  to  them,  was  necessary  to  protect  their  lien  from  any 
acts  of  Baker  or  Wilkins,  calculated  to  defeat  it.  If  the  attor- 
neys of  Wilkins  stood  in  the  situation  of  assignees,  they  ought 
to  be  entitled  to  all  the  rights  incident  to  that  character.  Courts 
of  law,  as  well  as  of  equity,  take  notice  of,  and  protect,  the 
rights  of  assignees,  against  all  persons  having  implied,  as  well  as 
against  those  having  express  notice  of  the  assignment.  [Martin 
V.  Hawkes,  supra.  12  John.  343.  19  Id.  96,  97.)  Actual 
notice  is  not  necessary  to  be  given  to  protect  the  assignee. 
If  a  party  acts  in  the  face  of  facts  and  circumstances  which  are 
sufficient  to  put  him  upon  inquiry,  he  acts  contrary  to  good 
faith,  and  at  his  peril.  (12  John.  345.  Per  Thompson,  J.) 
In  the  present  case,  it  appears  on  the  face  of  the  ca.  sa.  that 
the  judgment  was  for  costs  alone.  This  was  notice  to  the  sheriff 
of  that  fact.  Wilkins  and  Baker,  the  parties  to  the  suit,  must 
have  had  full  knowledge  of  this  fact.  The  parties,  as  well  as 
the  sheriff,  must  have  known  that  the  judgment,  being  for  costs 
alone,  equitably  belonged  to  the  attorneys  of  Wilkins.  If  this 
be  so,  then  Baker  and  Wilkins  acted  not  only  in  the  face  of 
facts  and  circumstances  sufficient  to  put  them  on  inquiry  as  to 
the  interest  of  the  attorneys  in  the  judgment,  but  in  the  face  of 
the  very  fact  itself,  that  the  judgment  belonged  to  them.  If 
Vol.  IV.  7 
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Baker  had  not  only  implied  notice,  but  actual  knowledge,  that 
the  judgment  equitably  belonged  to  the  attorneys  of  Wilkins, 
his  application  to  Wilkins  for  a  settlement  of  the  judgment,  and 
the  permission  of  Wilkins  that  he  might  leave  the  limits,  were 
a  fraud  on  the  attorneys  of  \ViIkins.  For  if  a  creditor  gives 
his  debtor  who  is  in  execution,  permission  to  go  at  large  beyond 
the  jail  liberties,  the  judgment  is  discharged,  and  the  plaintiff 
can  neither  issue  a  new  execution  nor  maintain  an  action  for 
an  escape,  against  the  sheriff.  (7  Cowen^  276.)  But  if  we 
give  the  attorneys  of  Wilkins  the  full  benefit  of  the  charat^ter  of 
assignees  of  the  judgment,  with  knowledge  of  their  rights  on  the 
part  of  Wilkins  and  Baker,  we  can  protect  their  lien  by  regard- 
ing the  permission  of  Wilkins  given  to  Baker  as  unauthorized 
and  nugatory.  If  Wilkins  had  no  authority  to  permit  Balder 
to  go  beyond  the  liberties,  or  if  this  permission  was  a  fraud  on 
the  attorneys  of  Wilkins,  the  leaving  the  liberties  by  the  latter 
was  an  escape,  and  an  action  for  the  same  can  be  maintained 
against  the  sheriff. 

The  case  of  Ten  Broeck  v.  De  Witt,  (10  Wend.  617,)  shows 
that  an  actual  notice  from  the  attorney  to  the  defendant,  not 
to  pay  the  costs  to  the  plaintiff,  is  not  necessary  to  protect  the 
attorney.  In  that  case,  the  defendant  paid  the  damages  and 
costs  to  the  plaintiff,  after  being  advised  by  a  counsellor  of  the 
supreme  court  (who,  it  did  not  appear,  was  in  any  way  connected 
with  the  cause,)  that  the  plaintiff  was  not  authorized  to  receive 
the  costs.  This  was  the  only  notice  to  the  defendant  shown 
in  the  ca^  And  the  court  held,  that  the  information  received 
by  the  defendant,  was  equivalent  to  a  notice  from  the  attorney 
not  to  pay  the  costs  to  the  plaintiff  In  Bradt  v.  Koon,  (4  Cow- 
en,  416,)  where  the  recovery  against  Koon  was  for  costs,  the 
court  refused,  on  the  application  of  Koon.  to  set  off  a  judgment 
against  Bradt,  purchased  by  Koon  after  he  knew  that  the  judg- 
meat  recovered  against  him  by  Bradt  belonged  to  Bradt's  attor- 
ney. Here  the  attorney  had  given  no  actual  notice  to  Koon 
not  to  pay  the  judgment  for  costs  to  Bradt»  But  the  court 
regarded  the  attorney  as  an  assignee  of  the  judgment  for  costs, 
and  protected  his  rights,  in  like  manner  as  they  would  have 
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doae,  if  the  judgment  had  been  assigned  to  him;  and  they 
denied  the  application  for  a  set-oiT,  because  Koon  purchased  the 
judgment  against  Bradt  after  he  had  obtained  knowledge  that 
the  judgment  for  costs  against  himself,  belonged  to  Bradt's  attor- 
ney. The  question  here  before  the  court,  is  not  whether  the  at- 
torney's lien  for  his  costs  takes  p^reference  of  the  right  of  the 
defendant  to  set  off  a  claim  arising  in  the  course  of  the  same 
suit,  or  a  judgment  in  a  different  suit ;  (15  John.  407.  1  Paige^ 
622.  Nicol  V.  Nkolj  16  Wend.  446;)  but  it  is  a  question 
whether  the  parties  to  a  suit,  after  notice  or  knowledge  of  the 
attorney's  lien  for  his  costs,  shall  be  permitted  by  either  fraud 
or  collusion  to  defeat  such  lien. 

Tlie  report  of  the  referees  must  be  set  aside ;  costs  to  abide 
the  event  of  the  suit. 


Kings  General  Term,  July,  1848.     McConn,  EdmondSj 

and  Morse,  Justices. 

Webb  and  others  vs.  Albertson  and  others. 

A  bond  taken  in  the  names  of  the  commiasionen  of  highways  of  a  town  vtrtuU 
officii,  for  the  benefit  of  the  town  in  its  corporate  capacity,  and  intended  to  re- 
lieve the  taxable  inhabitants  of  the  town  from  the  payment  of  a  tax  for  a  pub- 
lic improvement — viz.  the  extension  and  opening  of  a  public  highway — cannot 
be  enforced  against  the  obligors ;  the  commissionera  having  no  authority  to 
take  a  bond  of  that  nature,  and  the  general  policy  of  the  law  forbidding  such 
a  transaction. 

So  held,  notwithstanding  the  improvement  was  intended  to  be  a  village  improve- 
ment, local  in  its  character,  from  which  the  inhabitants  of  the  town  at  large 
would  derive  little  or  no  advantage,  and  the  obligors,  as  residents  of  the  village, 
or  owning  property  there,  were,  for  the  sake  of  the  benefit  to  the  village,  will- 
ing  to  assume  the  cost  of  the  improvement,  and  indemnify  the  town. 

Commissioners  of  highways,  in  exercising  their  authority  in  respect  to  the  laying 
out  of  highways,  have  no  right  to  make  conditions  with  parties  interested. 
They  have  no  right  to  say  that,  if  they  shall  order  a  highway  to  be  laid  out,  in- 
dividuals shall  assume,  or  become  bound  to  pay,  the  expense. 
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Di&MURRER  to  declaration  io  debt  on  a  bond  given  to  the  com- 
missioners of  highways  of  the  town  of  Southold. 

Cfeo.  Miller,  for  the  defendants. 

J,  H,  Ooldsmith,  for  the  plaintiffs. 

By  the  Court,  McCoun,  J.  If  the  action  is  sustainable  at 
all,  it  is  properly  brought  and  is  sustainable  in  the  names  of  the 
present  plaintiffs,  successors  in  office  of  the  obligees.  The  right 
to  sue  in  this  manner  is  given  by  statute.  (2  R.  S.  2ded.  387, 
W  96,  97.  4  Hill,  196.  6  Id,  216.)  But  the  principal  cause 
of  demurrer  iH,  that  the  bond  was  taken  by  the  obligees  as  com* 
missioners  of  highways,  without  authority  of  law,  and  in  viola- 
tion of  their  official  duty.  If  this  objection  is  well  taken,  there 
is  an  end  of  the  bond.     It  is  a  nullity. 

In  the  first  place,  the  statute  is  relied  on,  which  declares  that 
"  no  sheriff  or  other  officer  shall  take  any  bond,  obligation  or 
security  by  color  of  his  office,  in  any  other  case  or  manner  than 
such  as  are  provided  by  law,  and  any  such  bond,  obligation  or 
security,  taken  otherwise  than  as  herein  directed,  shall  be  void." 
(2  R,  tS,  2d  ed.  214,  §  60.)  This  section  is  found  among  and 
in  immediate  connection  with,  several  other  provisions  of  the 
statute  relating  to  sheriffs.  It  is  substantially  a  re-enactment 
of  the  old  statute,  prohibiting  them  from  taking  bonds  or  securi- 
ties of  any  kind,  colore  officii,  for  ease  and  favor.  (7  John,  319. 
8 /rf.  98.).  "Other  officers"  besides  sheriffs,  included  in  the 
prohibition,  are  coroners,  constables,  and  others  of  that  descrip- 
tion, whose  duties  in  many  respects  are  similar  to  those  of 
sheriffs,  who  are  equally  exposed  to  temptation  to  grant  in- 
dulgence and  favor,  and  on  whom  it  is  quite  as  necessary  to 
impose  restraints.  But  this  provision  of  law  is  not  of  universal 
application  to  all  classes  and  description  of  pubhc  officers;  and 
to  all  bonds  ami  securities  which  they  may  happen  to  take 
without  the  express  authority  of  a  statute  for  that  purpose. 
The  case  of  The  State  v.  The  City  of  Buffalo,  (2  ITill,  434,) 
furnishes  an  instance  of  a  state  officer,  or  his  agent,  having  ex- 
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ceeded  his  authority  in  lending  out  the  properly  of  the  state 
and  taking  a  bond  for  its  return  ;  and  yet  the  bond  was  held 
available  to  the  state  in  an  action  upon  it  for  the  non-return 
of  the  property.  So  in  the  Commufsioners  of  Highways  of 
Cortlandville  v.  Peck,  (5  £fi//,  215,)  there  was  a  want  of  an 
express  statutory  authority  for  the  acts  of  the  commissioners  in 
compounding  penalties  incurred  for  encroachments  on  the 
highway ;  receiving  the  money  and  lending  it  out,  and  taking 
a  note  for  its  re-payment,  yet  it  was  held  that  their  authority 
for  so  doing  might  be  implied  from  their  general  powers  and 
duties ;  and  as  there  was  nothing  contrary  to  public  policy  or 
the  general  law  of  the  land  in  what  they  had  done,  they  were 
entitled  to  sue  and  recover  on  the  note.  Still  the  question 
arises  whether,  irrespective  of  any  statutory  prohibition,  the 
taking  of  the  bond  in  question  is  not  against  the  general  policy 
of  the  law,  and  therefore  as  invalid  as  if  it  had  been  expressly 
forbidden  ?  It  is  a  bond  taken  in  the  names  of  the  commis- 
sioners of  highways  of  the  town,  not  for  their  own  benefit  indi- 
vidually, but  virtute  officii^  for  the  benefit  of  the  town  in  its 
corporate  capacity,  and  was  intended,  as  it  would  seem  from 
the  recitals  and  from  the  averments  of  the  declaration,  to  re- 
lieve the  taxable  inhabitants  of  the  town  from  the  payment  of 
a  tax  for  a  public  improvement — viz.  the  extension  and  opening 
of  a  public  highway.  The  averments  show  that  the  extension 
of  the  street,  60  feet  wide,  must  have  been  to  make  a  public 
highway  of  it  and  not  a  private  road,  since  the  latter  could  not 
have  been  more  than  two  'rods  wide ;  and  there  could  have 
been  no  object  in  taking  a  bond  to  indemnify  the  town  in 
laying  out  or  opening  a  road  for  private  use.  No  loss,  damage 
or  expense  could  result  to  the  town  from  any  such  proceeding. 
It  must  then  be  understood  that  the  bond  was  taken  in  fact 
upon  a  proceeding  to  lay  out  and  open  a  public  road.  And 
why  should  this  bond  have  been  required  ?  In  laying  out  a 
new  road  commissioners  have  a  plain  duty  to  perform.  They 
are  in  the  first  place  to  judge  of  the  necessity  and  propriety  of 
the  measure.  If  they  deem  it  "  necessary  and  proper,"  {i  2  of 
the  act  regulcUing  highways  and  bridges  in  the  counties  of 
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Suffolk^  Queens  and  Kings,  passed  February  23,  1830,)  or 
if  ^^  in  the  opinion  of  the  commissioners  the  public  good  re- 
quires it/'  (§  47,)  they  may  proceed  to  make  their  order  or  ad- 
judication ;  but  they  must  first  obtain  the  consent  of  the  owner 
or  occupant  of  the  land  through  which  the  road  is  to  pass,  or 
they  must  have  before  them  the  petition  of  twelve  freeholders 
of  the  town,  verified  by  oath  or  affirmation.  (§  47.)  Having 
made  their  order  for  laying  out  the  road,  they  are  to  deliver  it 
to  the  town  clerk,  whose  business  it  is  to  post  a  copy  of  it  by 
way  of  public  notice  of  the  proceeding,  and  then  the  commis- 
sioners are  at  liberty  to  agree  with  the  owner  as  to  the  amount 
of  damages  to  be  paid  for  the  use  of  his  land,  or  they  may  ac- 
cept a  release  from  the  owner,  of  all  claim  to  such  damages ; 
and  if  they  cannot  agree,  or  he  will  not  release,  then  they  are  to 
proceed  to  have  the  danmges  assessed  by  a  jury  to  be  sum- 
moned before  a  justice  for  that  purpose.  When  the  damages 
are  ascertained,  and  the  expenses  and  charges  are  liquidated, 
adjusted  and  allowed  by  the  board  of  supervisors,  the  amount 
is  to  be  levied  and  collected  as  a  tax  in  the  town  where  the 
highway  is  situated.  In  all  this  proceeding  the  comnnssioners 
ought  to  have  no  other  inducement  for  action  than  their  re- 
gard for  the  public  good.  It  is  their  duty  to  decide  whether 
public  convenience  requires  a  new  road  or  highway  to  be  laid 
out  or  not.  If  they  determine  erroneously,  either  in  making 
the  order  or  in  refusing  to  make  it,  an  appeal  lies.  (§  66.) 
They  have  no  business  to  be  tampering  with  parties  and  mak- 
ing conditions.  They  have  no  right  to  say  that  if  they  order 
a  highway  to  be  laid  out,  individuals  shall  assume  or  become 
bound  to  pay  the  expense.  If  the  convenience  or  interest  of 
the  public  requires  it,  and  the  commissioners  are  honestly  of 
that  opinion,  the  expense  should  be  left  where  the  law  places 
it,  a  public  charge  upon  the  town.  On  the  other  hand,  if  in 
the  opinion  of  the  commissioners,  the  public  good  does  not  re- 
quire the  laying  out  of  a  new  road  as  applied  for,  they  ought 
not  to  swerve  from  their  opinions  by  the  offer  of  individuals  to 
bear  the  expense.  Such  a  step  would  look  very  much  like 
surrendering  their  opinions  and  judgment  to  the  highest  bidder. 
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If  allowed  to  be  practised  it  might  become  the  means  of  the 
grossest  injustice,  dishonesty  and  oppression.  The  bond  in 
question  was  probably  taken  from  very  honest  motives.  It  re- 
cites that  the  commissioners  had  that  day  made  an  order  for 
the  extension  of  Third-street,  in  the  village  of  Greenport,  so  as 
to  reach  the  rail-road  depot.  It  was  intended  to  be  a  village 
improvement,  local  in  its  character,  from  which  the  inhabitants 
of  the  town  at  large  would  derive  little  or  no  advantage,  and 
the  obligors,  as  residents  of  the  village  or  owning  properly  there, 
were,  for  the  sake  of  the  village  improvement,  willing  to  assume 
the  cost  of  it  and  indemnify  the  town.  The  commissioners 
doubtless  thought  they  might  safely  make  the  arrangement 
and  proceed  as  they  have  done  under  the  law  applicable  to  the 
whole  town ;  but  the  precedent  is  a  dangerous  one.  Regard- 
ing it  as  a  village  improvement  of  a  local  character,  distinct 
from  an  improvement  for  the  general  good  of  the  town,  there 
should  have  been  a  special  law  obtained  conferring  power  to 
make  it,  before  the  coimnissioners  undertook  so  to  act,  or  as- 
sented to  the  offer  of  a  few  individuals  to  assume  the  responsi- 
bility of  the  many.  The  arrangement  was  calculated  to 
substitute  them  for  the  public — to  make  them  litigant  parties 
in  a  contest  with  the  owners  of  the  property,  relative  to  value 
and  damage — and  perhaps  to  diminish  the  amount,  when  it 
was  understood  that  the  burthen  was  to  fall  upon  two  or  three 
persons  instead  of  the  town  at  large.  We  think  that  the  com- 
missioners not  only  exceeded  their  authority  in  making  the 
agreement  with  the  defendants,  and  in  taking  the  bond,  but 
that  the  general  policy  of  the  law  forbids  such  a  transaction. 
The  bond  therefore  cannot  be  enforced. 

Demurrer  allowed. 
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Same  Term.     Before  the  same  Justices. 
White  vs.  Scott. 

In  an  action  of  trespass  qttare  clausum  f  regit  for  damages  done  by  the  defendant's 
sheep,  a  by-law  of  a  town  authorizing  cattle  and  sheep  to  run  at  large  upon 
the  highways  and  common  lands  of  the  town,  even  if  such  a  by-law  was  a 
sufficient  authority  for  the  defendant  to  allow  his  sheep  to  run  at  large  on  the 
highways,  furnishes  no  excuse  for  suffering  them  to  break  through  the  plain- 
tiff's fence  and  depasture  his  meadow.  And  in  an  action  for  such  an  injuiy,  and 
for  that  alone,  the  giving  of  the  by-law  in  evidence,  unaccompanied  by  other 
proof,  will  not  constitute  a  defence. 

If  the  defendant's  sheep  were  running  at  large  under  such  by-law,  and  the  plain- 
tiff's fence  was  insufficient,  and  through  such  insufficiency  the  sheep  entered, 
and  did  the  damage,  the  defendant  should  prove  the  fact  of  the  insufficiency  of 
the  fence ;  and  that  fact  being  established,  in  connection  with  the  by-law,  the 
question  as  to  the  validity  of  the  by-law  would  be  fairly  presented. 

The  constitutionality  of  the  act  granting  to  the  electors  of  the  several  towns 
power,  at  their  annual  r  iwn  meetings,  to  make  rules  and  regulations  for  deter- 
mining the  times  and  n  inner  in  which  cattle,  horses  or  sheep  shall  be  permit^ 
ted  to  go  at  large  on  hig  ways ;  and  of  by-laws  made  in  pursuance  of  that  act, 
considered  and  discussed,  by  McCoun,  J. 

On  writ  of  eiTor  to  the  common  pleas  of  Suffolk  county,  fo 
review  a  judgment  of  that  court  reversing  a  judgment  of  a  jus- 
tice's court  in  an  action  of  trespass  quare  dausum  f regit. 

Geo.  Miller^  for  the  plaintiff. 

Gardiner  ^  Buffit,  for  the  defendant. 

By  the  Court,  McCoun,  P.  J.  This  case  was  brought  up 
for  the  purpose  of  testing  the  validity  of  a  by-law  of  the  town 
of  Southampton,  made  at  their  annual  town  meeting  on  the 
7th  of  April,  1846,  authorizing  cattle  and  sheep  to  run  at  large 
upon  the  highways  and  common  lands  of  the  town.  The  ob- 
jection taken  is,  that  the  law,  so  far  as  respects  the  running  at 
large  of  cattle  and  sheep  in  the  highways,  is  a  nullity ;  and 
that  if  the  legislature  have  granted  to  the  electors  of  the  town 
the  power  to  make  such  a  law,  it  is  the  grant  of  an  unconstitu- 
tional power. 
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The  court  listened  to  the  arguments  of  counsel  on  the  point, 
supposing  at  the  time  that  it  was  fairly  presented  in  the  record 
brought  up.  But  on  lookiqg  into  the  record  we  find  there  is 
not  a  suflScient  foundation  laid  for  the  question  to  arise.  The 
plaintiff  declared  in  trespass  on  land  other  than  a  highway, 
setting  out  boundaries.  The  defendant  put  in  a  plea  of  the 
general  issue,  with  notice  of  justification  under  the  by-la^y  of 
the  town  above  mentioned.  On  the  trial  the  plaintiff  j^qved 
by  one  witness,  (the  only  witness  examined  in  the  cause,)  that 
the  defendant's  sheep,  thirty  or  forty  in  number,  had  repeatedly 
trespassed  on  the  plaintiff's  meadow — that  tliey  game  and  re- 
mained until  driven  off  by  the  plaintiff  or  his  servants — that 
they  entered  through  a  water  fence  from  adjoining  land  belong- 
ing to  the  heirs  of  Ephraim  White,  and  not  from  tl\e  highway 
— though  the  animals  could  go  from  the  highway  on  to  the 
adjoining  lands  of  Ephraim  White  which  were  unfeqoed.  Now 
these  being  acts  of  trespass,  not  in  running  in  or  ov^r  the  high- 
way, and  consuming  the  grass  or  herbs^ge  growing  there ;  but 
in  getting  upon  the  plaintiff's  meadow  and  doing  damage,  how 
can  the  trespass  be  justified  or  excused  by  the  town  law  offered 
to  be  proved,  however  valid  that  law  migl^t  be  ?  The  defen- 
dant made  no  offer  or  attempt  to  prove  that  his  sheep  wandered 
from  the  highway  into  the  unencloaed  land  adjoining  the  plain- 
tiff, and  thence  involuntarily  escaped  into  the  plaintiff's  mead- 
ow through  an  insufficient  or  defective  fence.  Nothing  of  that 
sort  was  offered,  to  excuse  the  trespass  or  to  show  that  the  by- 
law was  at  all  applicable/  How  then  could  the  mere  existence 
of  the  by-law  affect  the  case?  Even  if  it  was  a  sufficient  au- 
thority for  the  defendant  to  allow  his  sheep  to  run  at  large  on 
the  highways,  it  was  no  authority  for  him  to  allow  them  to 
break  through  his  neighbor's  fence  and  depasture  his  meadow; 
and  in  an  action  for  the  latter  kind  of  injury  and  for  that  alone, 
the  giving  of  the  town  ordinance  in  evidence,  unaccompanied 
by  other  proof,  was  of  no  consequence.  If  the  sheep  were  run- 
ning at  large  under  that  law,  either  on  the  highways  or  com- 
mon lands  of  the  town,  and  the  plaintiff's  fence  was  insufficient 
or  had  not  been  made  to  conform  to  a  rule  or  regulation  of  th^ 
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town,  prescribing  what  should  be  deemed  a  sufficient  fence,  (if 
any  such  rule  or  regulation  has  been  made,)  under  the  author- 
ity of  1  R.  S,  347,  2d  ec{.  §  44 ;  and  through  the  insufficiency 
of  fence,  the  sheep  had  entered  an^  done  the  damage — then 
the  defendant  should  have  proved  the  fact  of  such  insufficiency 
of  fence ;  for  in  no  case  is  it  to  be  presumed.  {Id,  §  45.  1  Caw- 
en's  Tr.  377.)  And  that  fact  being  established,  in  connection 
with  the  town  ordinance  referred  to,  the  question,  whether  valid 
or  not,  would  then  have  been  fairly  presented.  The  objection, 
however,  was  taken  to  the  introduction  of  the  town  law,  not 
because  of  its  irrelevancy,  or  that  the  defendant  had  not  yet 
laid  the  foundation  for  its  introduction,  but  on  the  ground  of) 
its  being  unconstitutional  and  void ;  and  on  this  ground  it  ap* 
pears  the  justice  ruled  it  out,  and  the  plaintiff  had  a  verdict. 
The  court  of  common  pleas  differed  from  the  justice  in  that 
respect,  and  reversed  his  judgment ;  for  it  could  not  have  been 
reversed  on  the  ground  that  the  plaintiff  had  not  made  out  a 
case  of  trespass  in  the  first  instance.  Neither  the  common 
pleas,  nor  the  justice,  appears  to  have  considered  how  the  ques- 
tion arose,  or  whether  it  was  properly  before  them  to  be  decided ; 
and  so  this  court  might  proceed  to  pass  upon  the  question  ;  but 
after  all,  the  decision  could  not  be  regarded  as  settling  the  point, 
because  the  case  as  presented  does  not  necessarily  call  for  its 
consideration.  It  is  an  important  question,  involving  the  mean* 
ing  and  extent  of  a  statutory  power  conferred  upon  town  meet- 
ings throughout  the  state,  to  make  rules  and  regulations  "  for 
determining  the  times  and  manner  in  which  cattle,  horses  or 
sheep  shall  be  permitted  to  go  at  large  on  the  highways." 
(1  R,  S.  2d  ed.  333.)  Whether  it  authorizes  the  making  of  a 
town  law  for  the  indiscriminate  use  of  the  highways  for  grazing 
or  pasturage  as  well  as  for  travel,  and  if  it  does — then  whether 
it  is  a  constitutional  grant  of  a  power?  These  are  questions 
of  frequent  occurrence  among  the  agricultural  population  of  the 
state,  and  tliis  is  not  the  first  time  they  have  arisen  in  the 
courts  of  inferior  jurisdiction;  (1  Cowen^s  Tr,  386;)  though 
this  is  the  first  time  within  our  knowledge,  that  they  have  beea 
attempted  to  be  brought  before  the  supreme  court  for  adjudica- 
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tion.  However  desirable  it  may  be  to  have  these  questions  de- 
termined here,  the  case  as  now  presented  does  not  call  for  a*" 
determination  of  them.  Opinions  upon  points  not  necessary  to 
be  decided  in  order  to  dispose  of  the  case  in  hand,  have  not  the 
force  and  effect  of  binding  authority  for  other  cases.  We  can- 
not therefore  undertake  to  decide  the  question  at  present,  though 
we  think  there  can  be  very  little  doubt  of  the  constitutionality 
of  the  power  as  conferred  by  and  expressed  in  the  statute,  but 
that  the  power  is  not  to  be  understood  as  authorizing  the  mak* 
iug  of  a  town  law,  by  which  horses,  cattle  and  sheep  shall  be 
permitted  promiscuously  to  run  at  large  and  depasture  the  high* 
ways  of  the  town.  On  the  contrary,  the  going  at  large  as  au- 
thorized by  the  statute,  must  be  under  rules  and  regulations  as 
to  time  and  manner  ;  and  we  think  that  these  words  in  the 
statute  are  restrictive,  and  are  to  be  construed  with  a  due  regard 
to  the  rights  of  property  and  individual  ownership  of  the  soil 
of  highways.  That  the  power  of  a  town  meeting  cannot  law- 
fully be  exercised,  beyond  allowing  the  owners  of  the  soil  to 
turn  their  own  animals  out  to  feed  on  such  parts  of  the  high- 
way as  they  respectively  own,  under  such  safeguards  (rules  and 
regulations)  as  shall  prevent  any  obstruction  of  the  public  use 
or  travel,  and  as  shall  at  the  same  time  avoid  collisions  and 
trespasses  by  the  beasts  of  one  owner  upon  the  property  of  an- 
other. The  by-law  of  the  town  of  Southampton  greatly  trans- 
cends the  power  as  thus  understood  to  be  conferred,  and  if  it 
were  now  properly  before  us,  we  think  we  should  have  no  diffi- 
culty in  pronouncing  it  to  be  a  void  law — void,  as  extending 
beyond  the  authority  which  the  electors  of  the  town  in  their 
collective  capacity,  possess  under  the  statute.  But  irrespective 
of  this  question,  the  cause  as  tried  before  the  justice  admitted 
of  no  other  result  than  a  verdict  and  judgment  for  the  plain- 
tiff; and  the  common  pleas  decided  erroneously,  therefore,  in 
reversing  it. 

Judgment  of  the  common  pleas  reversed* 
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Under  a  plea  of  right  of  way,  in  an  action  of  trespadft  qudre  diiusum  frtgii^  tho 
defendant  is  at  liberty  to  prove  a  right  6f  way  in  himself,  either  by  producing 
deeds  to  show  it,  or  by  parol  evidence  of  twenty  years'  uninterrupted  use,  adverse 
or  in  hostility  to,  the  owner  of  the  land,  from  which  a  grant  may  be  inferred. 

And  a  defendant,  after  having  undertaken  to  prove  an  express  grant  or  reserva- 
tion of  a  way,  by  deed,  may  prove  one  by  prescription.    He  is  not  bound  to 
elect  his  mode  of  proof,  and  to  abide  by  such  election. 
<>  It  is  competent  for  the  owner  of  land  and  a  person  having  a  right  of  way  over  it| 
^      to  change  the  route  or  location  of  the  way,  by  mutual  consent  or  agreement 
^     between  them.    And  when  the  location  has  been  changed,  and  a  dispute  arises, 
it  will  be  for  a  jttiy  to  determine  whether  the  change  was  made  by  agreement, 
and  fbr  the  purpose  of  substituting  a  new  way  for  the  old,  of  the  same  perma- 
nent  character ;  or  whether  the  change  was  made,  not  in  pursuance  of  any 
agreement,  but  for  some  temporary  purpose ;  and,  if  the  new  way  has  been 
used  by  the  pdrty  having  the  easement,  whether  the  use  thereof  was  a  matter 
of  right,  or  a  mere  matter  of  favof ,  revocable  at  the  pleasure  of  the  owner  of 
the  soil. 

In  the  latter  cade  the  party  using  the  new  way  would  be  a  trespasser,  if  he  should 
continue  to  use  it  after  having  been  forbidden  to  do  so ;  and  the  only  remedy 
for  him  would  be  to  go  back  to  his  original  right,  and  seek  to  have  the  old  road 
restored  to  him. 

But  this  doctrine  is  not  applicable  where  there  has  been  an  actual  change  of  loca> 
tion  by  mutual  consent,  and  such  change  was  intended  to  be  substitutional 
and  permanent. 

Error  to  the  common  pleas  of  dueens  county,  in  trespass 
quare  clausum  f regit.  Verdict  for  the  defendants.  The  facta 
sufficiently  appear  in  the  opinion  of  the  court. 

W,  J.  Cogswell^  for  the  plaintiff; 

P.  Potter,  for  the  defendants. 

By  the  Court,  McCoun,  P.  J.  The  ver<lict  finds  the  defen- 
dants' plea  to  be  true,  viz.  that  they  have  a  right  of  way  where 
they  filled  up  and  crossed  the  plaintiff's  ditch,  which  was  the 
trespass  complained  of^    The  verdict  will  not  be  disturbed  un-^ 
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less  some  principle  of  law,  or  rule  of  evidence,  has  been  violated, 
in  a  point  material  to  the  case,  and  which  was  calculated  to 
mislead  the  jury.  Under  their  plea,  the  defendants  were  at 
liberty  to  prove  a  right  of  way  in  them  by  producing  deeds  to 
show  it,  or  by  parol  evidence  of  twenty  years'  uninterrupted  use, 
adverse  or  in  hostility  to  the  owner  of  the  land,  from  which  a 
grant  might  be  inferred;  for  a  right  by  prescription  supposes  a 
grant  to  have  been  originally  made  of  the  way.  They  were 
not  restricted  to  either  mode  of  proof,  but  might  resort  to  both, 
or  either,  to  sustain  their  plea,  as  they  best  could.  It  was  not 
a  well  founded  objection,  therefore,  which  was  taken  on  the 
trial,  that  the  defendants  having  undertaken  to  prove  an  ex 
press  grant  or  reservation  of  a  way,  by  deed,  were  not  at  liberty 
to  prove  one  by  prescription ;  or  that  they  were  bound  to  elect 
their  mode  of  proof  and  to  abide  by  such  election.  The  defen- 
dants certainly  failed  to  prove  a  right  of  way  in  the  locus  in  quOj  i 
by  any  of  the  deeds  given  in  evidence.  The  deeds  refer  to 
rights  of  way  in  the  owners  of  wood  lots  Nos.  1, 2, 3,  4, 5  and  6, 
on  the  diagram,  to  pass  along  the  hay  road,  so  called,  and  in 
the  defendants  as  owners  of  lot  No.  4,  to  pass  over  lots  1,  2  and 
3,  to  and  from  the  hay  road  ;  and  also  in  the  owners  of  lots  5 
and  6,  to  pass  in  like  manner  over  lots  1,  2,  3  and  4.  And  it  is 
likewise  shown  by  one  of  the  more  ancient  deeds,  that  a  right 
was  reserved  to  persons  owning  meadows  south  of  the  farm  now 
belonging  to  the  plaintiff  to  pass  and  repass  over  the  hay  road, 
but  none  of  the  rights  expressly  granted  or  reserved,  include  f 
the  right  of  way  set  up  in  the  plea.  The  defendants  then  went 
into  evidence  of  a  prescriptive  right  of  way  over  the  plaintiff's 
lands  other  thah  those  mentioned  in  the  deeds.  The  testimony 
of  user  was  sufficient  to  warrant  thejury  in  finding  that  such 
*  right  existed  over  what  is  called  "  old  road"  on  the  diagram. 
It  dad  beeR  used  by  the  defendants,  and  by  others,  for  such  a 
length  of  time  and  in  such  a  manner  as  to  give  it  the  character 
almost  of  a  common  highway,  until  the  plaintiff,  some  ten  or 
twelve  years  previous  to  1844,  shut  it  up  and  put  a  stop  to  the 
travel  over  it.  At  the  same  time,  for  his  own  convenience  or 
accommodation,  the  plaintiff  made  a  new  passage  way  or  road 
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leading  across  a  ditch  on  bis  own  land,  over  which  he  con^ 
striicted  a  bridge,  and  thence  running  out  to  the  hay  road,  so 
called.  On  this  being  done,  the  defendants  commenced  using 
the  new  way  instead  of  the  old  road,  and  continued  to  use  it 
until  some  time  in  June,  1844,  when  the  plaintiff  took  away  the 
bridge ;  thereby  intending  to  render  the  road  impassable,  with 
a  view  of  putting  a  stop  to  the  defendants'  further  use  of  it : 
whereupon  the  defendants,  in  order  to  be  able  to  pass,  filled  up 
the  ditch  with  earth,  which  is  the  trespass  complained  of. 

A  question  is  now  presented  (and  it  is  the  principal  question 
in  the  cause)  whether  by  the  act  of  the  plaintiff  in  changing 
the  road,  and  the  defendants'  acquiescence  in  the  change,  as  is 
shown  by  their  use  of  the  new  and  substituted  road  for  the 
Hpace  of  ten  or  twelve  years,  their  prescriptive  right  of  way  at- 
tached to  the  new  road  and  continued  with  them? 

It  is  certainly  competent  for  the  owner  of  land  and  the  person  I 
having  a  right  of  way  over  it,  to  change  the  route  or  location 
of  the  way  by  mutual  consent  or  agreement  between  them* 
And  when  the  location  has  been  changed  and  a  dispute  arises, 
it  will  be  for  a  jury  to  determine  whether  the  change  was  made 
by  agreement  and  for  the  purpose  of  substituting  a  new  way 
for  the  old,  of  the  same  permanent  character ;  or  whether  the 
change  was  made  not  in  pursuance  of  any  agreement,  but  for 
some  temporary  purpose ;  and  if  the  new  way  has  been  used 
by  the  party  having  the  easement,  whether  the  use  thereof  was 
a  matter  of  right  or  a  mere  matter  of  favor,  revocable  at  the 
pleasure  of  the  owner  of  the  soil.  In  the  latter  case  the  party 
using  it  would  be  a  trespasser,  if  he  should  continue  to  use  it 
after  having  been  forbidden  to  do  so ;  and  the  only  remedy  for 
him  would  be  to  go  back  to  his  original  right,  and  seek  to  have 
the  old  road  restored  to  him.  This  was  held  to  be  the  law  in 
Reynolds  v.  Edwards^  (  Willes^  Rep,  282.)  But  the  doctrine 
of  that  case  is  not  applicable  where  there  has  been  an  actual 
change  of  location  by  mutual  consent,  and  such  change  was 
intended  to  be  substitutional  and  permanent. 

In  Wynkoop  v.  Burger^  (12  John.  Rep.  222,)  the  action  was 
for  obstructing  the  plaintiff's  way  over  lands  of  the  defendant 
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The  right  of  way  was  proved  by  the  production  of  an  ancient 
deed,  in  which  it  was  expressly  granted.  The  deed  did  not  de-  * 
signate  the  precise  place  where  it  was  to  run,  but  the  court  held 
that  the  length  of  time  the  way  had  been  used  in  a  particular 
place,  was  sufficient  to  fix  the  location  by  the  acts  and  acqui- 
escence of  the  parties ;  and  being  so  located,  it  could  not  after- 
wards be  changed  by  the  grantor,  whenever  and  as  he  pleased ; 
but  the  defendant  (holding  under  the  grantor)  having  changed 
the  location  of  a  particular  part  of  the  road,  and  the  plaintiff 
having  continued  to  use  it  as  altered,  the  court  said  it  was 
'^  fairly  to  be  intended  that  the  alteration  was  made  by  the 
consent  of  the  plaintiff,  as  it  had  been  used  by  him  since  it  was 
altered  for  such  length  of  time  as  to  show  an  acquiescence  in 
the  alteration."  On  the  trial  of  the  cause  in  hand,  in  the  court  > 
below,  the  judge  instructed  the  jury,  that  if  they  believed  the 
plaintiff  had  changed  the  old  road  for  his  convenience,  which 
change  had  been  acquiesced  in  by  the  defendants,  they  (the 
defendants)  would  have  a  right  to  repair  the  new  road  so  as  to 
make  it  passable,  with  as  little  damage  to  the  owner  of  the  fee 
as  possible.  This  was  virtually  submitting  to  them  the  ques- 
tion, whether  there  had  been  a  change  by  consent,  with  a  view 
to  a  continuation  of  the  right  of  way  in  a  new  place,  within 
the  rule  lai^  down  in  Wi/7ikoop  v.  Burger.  The  court  was 
authorized  so  to  charge  the  jury.  There  were  circumstances 
to  warrant  it,  and  the  finding  of  the  jury  is  conclusive  on  the 
point.  A  number  of  other  exceptions  were  taken  on  the  trial, 
but  they  are  either  not  material  and  could  have  had  no  influ- 
ence on  the  verdict,  or  have  been  resolved  into  the  one  leading 
question  now  considered.  It  it  therefore  unnecessary  to  exam- 
ine them  in  detail. 
The  Judgment  must  be  affirmed. 
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Where  damages,  f  ustained  by  the  ownera  of  land  taken  for  the  improvement  of  a 
public  highway,  ander  and  by  virti:^  of  an  act  of  the  legislature,  have  been 
aflseased  by  a  jury,  and  the  verdicts  of  the  jury  have  been  laid  before  the  board 
of  supervisors,  who  have  liquidated  apd  settled  the  amount  of  damages  due  to 
the  laftd  owners  respectively,  pursuaijit  to  the  statute,  such  land  owners  have  a 
vested  right  to  the  8um&  awarded  to  them  respectively,  for  such  damages ;  and 
are  entitled  to  a  writ  of  mandamus  to  compel  the  board  of  supervisors  to  cause 
the  same  to  be  raised  and  paid  to  them. 

Such  light  will  not  be  divested  by  a  subsequent  repeal  of  the  statute  under  which 
the  damages  were  assessed. 

The  general  power  of  the  legislature  to  destroy  vested  rights,  by  a  repeal  of  tha 
statute  under  which  they  were  acquired,  considered  and  discussed. 

A  legislative  act,  whether  it  be  a  positive  enactment  or  a  repeaUng  statute,  which 
takes  away  the  vested  rights  of  property  of  an  individual  for  any  purpose — ex- 
cept where  property  is  takep  for  public  use  and  upon  a  just  compensation — 
is  invalid,  as  being  above  the  power,  and  beyond  the  scope,  of  legislative  au- 
thority. 

The  reasoning  of  the  court  in  Butler  v.  Pabntr,  (1  HiU^  S^?)  bo  far  as  it  tends 
to  the  conclusion  that  the  repeal  of  a  statute  can  divest  rights  and  interests  in 
property,  which  have  become  vested  under  such  statute,  held  to  be  unnecessary 
to  the  decision  in  that  case,  and  as  running  counter  to  the  ^neral  current  of 
American  authorities. 

The  rule  laid  down  in  that  case,  as  to  the  effect  of  the  repeal  of  a  statute,  is  ap- 
plicable only  to  statutes  giving  penalties  and  conferring  jurisdiction. 

Where  an  act  of  the  legislature  contemplates  the  taking  of  private  property  for 
public  use,  and  makes  provision  for  the  payment  of  damages,  the  constitution 
requires  that  if  any  damages  are  sustained  by  individuals,  by  the  taking  of 
their  property,  compensation  shall  be  made ;  and  any  subsequent  act  of  the 
legislature,  which  tends  to  deprive  such  individuals  of  compensation,  is  void  as 
being  a  vfolation  of  the  constitution. 

The  public  use  of  a  highway  being  but  an  easement,  subject  to  which  the  owner 
of  the  land  over  which  it  passes  retains  his  title,  there  is  always  a  contingency 
by  which  the  owner  may  return  into  the  full  possession  of  the  land,  on  its  being 
no  longer  required  by  the  public.  When  this  contingent  event  will  happen  it 
ordinarily  unknown,  and  is  wholly  immaterial,  as  regards  the  rights  of  the  land 
holder.  Whether  the  pubhc  retains  the  use  of  the  land  for  a  century,  or  for  a 
year,  or  but  for  a  single  day,  cannot  affect  his  title  to  a  compensation.  That 
beeoniM  fixed,  ^d  Yested,  the  instant  hia  property  is  U^en  fQr  public  use. 
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Dbmurrbr  to  the  defeodants'  return  to  an  alternative  man- 
damus. By  the  act  passed  May  13th,  1845,  entitled  "an  act 
to  improve  the  post  road  running  from  the  Elephant  Hotel  in 
the  town  of  Somers  to  the  village  of  Peekskill,"  commission- 
ers were  appointed  to  alter  and  improve  said  road  ;  and  in  so 
doing  to  make  a  survey  and  examination  of  the  same,  or  such 
parts  thereof  as  in  their  opinion  it  should  be  proper  or  necessary 
to  alter,  in  order  to  avoid  or  reduce  hills,  or  to  straighten  and 
shorten  said  road,  and  to  cause  a  map  and  description  "  of  so 
much  of  the  changes  of  route  and  alterations  of  the  said  road,  as 
shall  be  in  each  and  every  town  through  which  the  same  passes, 
to  be  filed  in  the  office  of  the  town  clerk  of  the  town  in  which 
such  part  of  said  road  shall  lie,  whose  duty  it  shall  be  to  record 
the  same  in  like  manner  as  he  is  required  by  law  to  record  the 
orders  of  commissioners  of  highways  in  laying  out  public  high-' 
ways.''  {Laws  of  1845^  p.  232.)  The  fourth  section  provided 
that  ''the  damages  sustained  by  any  owner  or  occupant  of 
land,  by  reason  of  any  such  alteration  or  changes  of  route  shall 
be  ascertained,  levied  and  paid  ;  and  the  said  road  shall  be  dia- 
tricted,  opened,  worked  and  improved,  in  the  manner  prescribed 
in  the  first  title  of  the  sixteenth  chapter  of  the  first  part  of  the 
revised  statutes."  The  act  also  empowered  the  commissioners 
to  apply  for  process  to  ascertain  the  damages,  and  to  direct  and 
make  contracts  for  the  cutting  down  hills  on  the  said  road,  and 
to  superintend  the  work.  The  fifth  section  declared  that  the 
expenses  of  making  said  alterations  should  be  apportioned  up<Mi 
the  towns  of  Somers,  Yorktown  and  Cortland,  in  proportion  to 
the  length  of  the  parts  of  the  road  so  altered,  lying  in  said 
towns  respectively,  to  be  levied  and  collected  as  other  contin- 
gent charges  of  said  towns  are  by  law  directed  to  be  levied  and 
collected. 

Under  and  by  virtue  of  this  act  certain  improvements  were 
laid  out  by  the  commissioners  for  that  purpose  appointed  in 
and  by  such  act,  in  that  part  of  the  said  road  situated  in  the 
town  of  Cortland,  and  passing  through  the  enclosed  lands  of 
the  relators,  and  the  damages  sustained  by  the  relators  by  rea- 
son of  such  iflsproTemenis,  were  duly  assessed  by  a  jury,  in  the 
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manner  provided  for  by  said  act.  And  such  damages  were  after- 
wards liqaidated  and  settled  by  the  board  of  supervisors,  at  their 
annual  meeting  in  November,  1845.  Subsequently,  in  pursuance 
of  written  notices  served  upon  them  by  the  said  commissioners, 
the  relators  proceeded  to  remove  their  fences  from  within  the 
bounds  of  the  improvements  and  alterations,  in  the  manner  re- 
quired by  law.  By  virtue  whereof  the  relators  were,  as  they 
claimed,  entitled  to  have  their  damages,  thus  assessed  and 
liquidated,  paid  to  them,  respectively.  But  the  board  of  super- 
visors refused  to  order  and  direct  such  damages  to  be  raised 
and  paid  to  the  relators,  or  either  of  them.  Whereupon  the 
relators  applied  for,  and  obtained,  an  alternative  mandamus 
requiring  them  to  cause  such  damages  to  be  levied  and  col- 
lected and  paid  to  the  relators,  respectively,  or  to  show  cause 
to  the  contrary.  By  the  return  of  the  defendants  to  the  alter- 
native mandamus,  it  appeared  that  the  commissioners  entered 
upon  their  duties  in  June,  1845,  and  laid  out,  by  designating 
several  alterations  and  improvements  in  the  said  road,  in  the 
town  of  Cortland,  running  through  the  enclosed  lands  of  the 
relators ;  that  their  damages  were  assessed,  pursuant  to  the 
act,  on  the  28th  day  of  August,  1845 ;  that  appeals  were  taken 
from  said  assessments,  and  the  board  of  supervisors,  at  their 
meeting  in  November,  1845,  liquidated  and  settled  the  said 
damages,  by  confirming  the  assessment  of  the  jury  in  three  of 
the  cases,  and  reducing  the  amount  in  the  other  two;  that  the 
said  board  did  not  order  any  part  of  the  said  damages  to  be 
paid;  that  petitions  were  received  by  said  board  requesting 
them  to  delay  further  action  thereon  until  an  application  could 
be  made  for  a  repeal  of  said  act ;  that  the  relators,  in  pursu- 
ance of  written  notice  served  on  them  by  said  commissioners, 
proceeded  to  remove  their  fences  from  within  the  bounds  of  said 
alterations  and  improvements,  but  that  no  notice  was  served 
by  the  commissioners  of  highways.  On  the  sixth  day  of  May, 
1846,  the  legislature  passed  an  act  repealing  the  act  of  the  12th 
of  May,  1845,  with  certain  reservations  and  qualifications. 
{Laws  of  1846,  p.  144.) 
At  the  annual  meeting  of  the  board  of  supervisoni  in  Novem- 
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ber,  1846,  the  relators  presented  a  petition  praying  that  their 
damages  might  be  directed  to  be  raised  pursuant  to  said  act. 
The  board  refused  to  comply  with  the  prayer  of  said  petition, 
and  in  their  return  assigned  as  their  reasons  for  such  refusal, 
in  addition  to  the  foregoing,  the  following :  That  the  assess- 
ment included  the  value  of  land  of  which  the  complete  title 
remained  in  the  relators;  that  the  assessment  included  the 
damages  for  cutting  off  water  courses,  &c,  none  of  which  dam- 
ages are  or  would  be  actually  sustained:  and  for  removing 
fences  which  were  not  necessarily  removed,  as  no  legal  notice 
was  given ;  that  the  repealing  act  rendered  it  impossible  to 
proceed  with  said  alterations  of  the  road ;  and  that  if  the  action 
of  the  commissioners  and  others  with  the  relators  could  be  con- 
strued into  an  agreement  to  take  the  land  and  pay  for  it  the 
damages  assessed  as  aforesaid,  it  was  a  contract  which  the  act 
of  May  6th,  1846,  rendered  it  impossible  for  them  to  fulfil.  The 
relators  demurred  to  this  return. 

After  the  return  was  made,  the  legislature,  on  the  17th  No- 
vember, 1847,  passed  an  act  amending  the  act  of  repeal,  by 
adding  to  the  second  section  thereof  the  following  words,  viz : 
"  all  the  proceedings  had  and  taken,  for,  and  by  which  the  as- 
sessment of  the  said  damages  sustained  by  the  respective  own- 
ers of  the  lands  through  which  the  said  alterations  and  changes 
of  route  have  been  laid  out  or  designated  by  the  said  commis- 
sioners, under  and  in  pursuance  of  the  act  hereby  repealed,  by 
reason  of  the  laying  out  of  said  alterations  and  changes  of  route 
and  deviations,  are  hereby  annulled  and  declared  to  be  and  are 
of  no  virtue,  force  or  efiect  whatever,  in  law  or  equity,  and  the 
damages  so  assessed,  if  any  have  been  assessed,  shall  not  be 
sued  for,  or  recovered,  in  any  court  of  law  or  equity."  {Laws 
of  1847,  p.  480.) 

E.  Wells,  for  the  relators.  I.  The  damages  of  the  relators 
having  been  regularly  assessed,  and  liquidated  and  determined 
in  the  mode  pointed  out  by  the  act  of  May  13th,  1845,  it  there- 
upon became  the  duty  of  the  board  of  supervisors  to  order  such 
damages  to  be  raised  and  paid.    And  the  petitions  to  the  con- 
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trary,  referred  to  in  the  return,  did  not  justify  the  board  in  de- 
laying or  refusing  so  to  do.  {Ad  of  May  13/A,  1845,  i  4.  Seas. 
Laws  of  1846,  ch.  193,  p.  223.  2  R.  S.  511,  512,  h  70.  JbAn- 
9ton  y.  Superv.  of  Herkimer^  19  John.  275.  People  ex  rel. 
Pariah  v.  Sup.  St.  Lawrence^  5  Cowen,  292.  People  v.  Corp. 
0/  Brooklytij  1  Wend.  318,  323,  325.  1  CAtWy'*  P/.  232,  ed. 
of  1840.)  II.  The  right  of  the  relators  to  their  damages  de- 
pended on  the  assessment  and  liquidation  of  the  damages,  and 
not  on  the  opening  of  the  road ;  but  if  it  were  otherwise,  the 
commissioners  had  power  to  give  the  notice  to  open  the  road ; 
or  the  land  owners,  if  they  chose,  might  remove  their  fences 
without  any  notice  so  to  do.  {Case  v.  TTiompsonj  6  Wend. 
637.  Laws  of  1845,  p.  223,  §  4  I  R.  S.  512,  i  70,  2d  ed. 
19  John.  275.  5  Coweny  292.  1  Wend.  59.  King  v.  Mayor 
of  Abington^  1  Ld,  Raym.  559.)  III.  The  assessment  of  the 
damages,  and  the  liquidation  and  settlement  thereof  by  the 
board  of  supervisors,  in  the  manner  pointed  out  by  law,  gave 
the  land  owners  a  vested  right,  by  contract  with  the  public,  to 
the  sums  awarded  as  damages,  which  right  no  subsequent  act 
of  the  commissioners,  supervisors  or  legislature  could  divest, 
without  the  consent  of  the  land  owners.  The  repealing  acts 
of  May  6th,  1846,  and  November  17th,  1847,  are  not  to  be  con- 
strued to  affect  the  land  owners,  by  divesting  their  right  to  dam- 
ages ;  but  if  they  are  intended  so  to  affect  them,  those  acts  are 
unconstitutional  and  void.  {Ca^e  of  Dover-street^  18  John. 
506.  Case  of  Beekman-street,  20  Id.  269.  6  John,  Ch.  Rep. 
49,  50.  1  Black.  Com.  139.  Const.  U.  S,  art.  1,  §  10,  suh.  1. 
Const.  N.  Y.  art.  7,  §§  1,  7.  Stafford  v.  Mayor ^  ^c.  of  Al- 
bany, 6  John.  1.  S.C.7  Id.  541.  Case  of  Third-street,  N.  Y. 
6  Cotoen,  571.  Hawkins  v.  Trustees  of  Rochester,  1  Wend. 
54.  Dash  v.  Van  Kleeck,  7  John.  477,  484,  613.  Puff.  L.  of 
N.  ^  N.,  B.  1,  ch.  6,  §  6.  Grotius,  Lib.  2,  ch.  11,  i  1,  (3). 
Code,  Lib.  1,  tit.  14,  law  7.  Rutherf  Inst.  eh.  12,  §  9,  p.  91. 
Dig.  Lib.  50,  tit.  17,  law,  75.  Gael  on  Legal  ^  Oen.  Comp. 
p.  224,  ch.  17,  §  5,  {Repeal.)  Harrington  v.  Com.  of  Berk- 
shire, 22  Pick.  263.  Fletcher  v.  Peck,  6  Cranch,  87  to  14S. 
WhUbeck  r.  Cook,  15  John  483.    Cortelyau  y.  Van  Brundi^ 
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2  Id.  Wf.  Lambert  v.  Hoke^  14  Id,  483.  CUdney  v.  £<rr/, 
12  IKenrf.  98.)  lY.  The  rights  of  the  relators  not  having  been 
affected  by  the  repealing  acts  of  May  6th,  1846,  and  November 
17th,  1847,  and  the  money  not  having  been  paid  to  them,  they 
are  entitled  to  a  peremptory  mandamus,  requiring  the  respon- 
dents to  order  the  money  to  be  raised  and  paid. 

John  Van  Buren,  for  the  defendants.  The  inhabitants  of 
the  towns  through  which  the  road  passed  petitioned  the  board 
at  its  session  in  November,  1845,  to  delay  acting  further  on  the 
assessment  until  the  legislature  could  be  petitioned  to  repeal  the 
act ;  and  the  board  at  that  session  laid  the  matter  on  the  table 
for  further  consideration ;  without  deciding  whether  or  not  they 
would  levy  the  taxes.  The  relators  have  never  been  deprived 
of  the  title,  possession,  or  enjoyment  of  their  land  ;  never  hav- 
ing received  legal  notice  to  remove  their  fences ;  as  such  notice 
should  have  come  from  the  commissioners  of  highways  of  the 
town  of  Oortlandt,  and  not  from  the  commissioners  appointed 
by  the  act.  {Laws  of  1845,  ;>.  222.  1  R.  S.  517,  2d  ed. 
2  Cotaeiij  42.)  The  act  provided  "  that  damages  by  reason  of 
any  alteration  or  change  of  route"  should  be  paid,  but  no  alter- 
ation or  change  of  route  has  been  made.  The  act  authorizing 
these  alterations  was  re|)ealed  by  an  act  passed  May  6,  1846, 
by  which  all  proceedings  under  the  first  act  were  wholly  and 
absolutely  annulled  and  vacated.  {Laws  of  1846,  p.  144. 
2HULZi8.     15  JbA«.  358.) 

In  consec|uence  of  such  repeal  the  board  of  su|)ervisors  could 
not,  when  the  petition  of  the  relators  was  presented  to  them  in 
Noveml)er,  1846,  order  such  assessments  to  be  raised  and  paid 
to  the  relators,  nor  can  they  now.  {Dwar,  on  Slat,  part  2,  p. 
676.  1  HiU,  324.  Zi  Wend.  458.)  The  relators  have  sua- 
tained  no  damage ;  as  they  have  not  been  deprived  of  any  part 
of  their  land,  nor  cut  off  from  any  water,  nor  forced  to  build 
any  fence,  nor  injured  in  any  other  way,  as  the  proposed  road 
has  never  been  opened  or  worked.  A  mandamus  is  a  preroga- 
tive writ  which  the  court  have  power  to  issue  or  withhold  at 
their  discretion  :  and  it  would  not  surely  be  either  fair  or  dis- 
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creel  to  make  (his  town  pay  $3115  for  nothing,  and  to  persons 
who  have  sustained  no  injury.  By  the  act  passed  November 
17,  1847,  the  proceedings  for  assessing  these  damages  are  an- 
nulled and  declared  to  be  of  no  virtue,  force,  or  effect  whatever 
in  law  or  equity ;  and  it  is  declared  that  the  damages  so  as- 
sessed shall  not  be  sued  for  or  recovered  in  any  court  at  law  or 
in  equity. 

By  the  Courts  Barculo,  J.  The  question  arises  whether 
the  board  of  supervisors  can  be  compelled  by  mandamus  to  di- 
rect the  levy  and  collection  of  the  damages  assessed  to  the  rela- 
tors under  the  act  of  1845.  In  discussing  this  question,  I  shall 
assume  that  a  mandamus  is  the  proper  remedy  for  the  enforce- 
ment of  the  relators'  rights,  if  any  they  have ;  and  that  their 
rights  are  cut  off  and  annulled  by  the  repealing  acts,  if  the 
legislature  had  the  power  thus  to  cut  them  off. 

The  case  then  involves  the  consideration  of  the  following 
propositions :  I.  The  general  power  of  the  legislature  to  destroy 
vested  rights  by  a  repeal  of  the  statute  under  which  they  were 
acquired.  II.  How  far  the  repealing  acts  in  question  conflict 
with  the  provision  of  the  constitution  of  this  state  which  for- 
bids the  taking  of  private  property  for  public  use,  without  just 
compensation.  HI.  How  far  they  fall  within  the  inhibition 
contained  in  the  constitution  of  the  United  States  against  pass- 
ing laws  impairing  the  obligation  of  contracts. 

I.  By  the  theory  of  the  English  government,  the  law-making 
power  is  omnipotent.  An  act.  of  parliament  in  plain  and  dis- 
tinct terms,  however  unjust  or  oppressive,  is  binding  upon  indi- 
viduals and  courts  of  justice.  It  is  the  supreme  law  of  the 
land,  and  demands  perfect  obedience.  It  has  been  said  by  an 
eminent  jurist  of  this  country,  that,  "  if  there  be  no  constitu- 
tional objection  to  a  statute,  it  is  with  us  as  absolute  and  un- 
controllable as  laws  flowii^  from  the  sovereign  power,  under 
any  other  form  of  government."  (1  KeiiCs  Com.  448.)  In  its 
broad  and  unlimited  sense,  I  cannot  subscribe  to  this  doctrine, 
as  applicable  to  republican  governments.  Here  the  legislature 
is  not  supreme ;  it  is  not  the  highest  authority  recognized.     "  It 
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ia  only  one  of  the  organs  of  that  absolute  sovereignty  which 
resides  in  the  whole  body  of  the  people.  Like  other  depart- 
ments of  government,  it  can  only  exercise  such  powers  as  have 
been  delegated  to  it ;  and  when  it  steps  beyond  that  boundary, 
its  acts,  like  those  of  the  most  humble  magistrate  in  the  state, 
who  transcends  his  jurisdiction,  are  utterly  void."  We  have 
written  constitutions  which  limit  and  control  the  legislative 
power:  and  although,  in  the  absence  of  a  constiiutional  inhi- 
bition, the  legislature  may  be  presumed  to  have  the  power  it 
exercises,  in  most  cases,  still  I  apprehend  that  this  is  not  uni- 
versally true.  The  constitution  declares  that  '^  the  legislative 
power  of  this  state  shall  be  vested  in  a  senate  and  assembly." 
This  is  the  authority  under  which  our  legislature  acts ;  and 
under  this  clause  it  has  the  power  of  legislation  within  the  fair 
scope  of  legislation,  except  so  far  as  it  is  restricted  by  other  pro- 
visions of  the  constitution.  But  it  can  hardly  be  said  that  un- 
der this  general  power  of  legislation  it  is  omnipotent :  that  it 
can  pass  acts  against  natural  right  and  justice,  and  subversive 
of  decency  and  good  order.  Such  power  is  the  prerogative  of 
despotism — not  of  free  government.  To  suppose  that  the  peo- 
ple have  clothed  their  representatives  with  absolute  and  des- 
potic power,  under  the  general  grant  of  legislative  authority,  is 
to  presume  them  incapable  of  self-government  and  unworthy 
the  name  of  freemen. 

Protection  to  life,  liberty,  and  property,  is  the  great  object 
of  human  governments.  Whatever  tends  to  this  end  is  within 
the  scope  of  legislative  authority :  whatever  plainly  destroys 
this,  is  beyond  its  legitimate  scope.  The  legislature  has  full 
power  to  enact  laws  for  the  punishment  of  crimes  :  but  suppose 
it  should  prescribe  a  uniformity  of  dress,  or  the  quantity  and 
quality  of  food  for  each  person,  or  regulate  the  hours  which 
every  citizen  should  devote  to  labor  and  to  sleep ;  and,  attempt 
to  enforce  such  arbitrary  interference  with  individual  affairs,  by 
pains  and  penalties ;  would  such  laws  be  valid?  Could  any 
court  be  found  to  enforce  them  ?  I  am  aware  that  these  may 
be  called  *'  extreme  cases ;"  and  that  it  cannot  be  presumed 
that  the  repiesentatives  of  the  people  will  so  far  forget  their 
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position,  as  to  enter  upon  such  fields  of  unauthorized  leg^dia- 
tion ;  still,  experience  warns  us  not  to  be  too  sanguine  even ' 
upon  this  point.  The  past  admonishes  us  of  the  necessity  of 
guarding  individual  right  against  the  encroachments  of  the 
law-making  power.  Our  records  show  that  several  instances 
have  occurred,  within  a  few  years,  of  laws  being  made  in  via* 
lation  of  the  express  provisions  of  the  constitution.  ( Warren 
V.  The  PeopUy  2  Denioj  272.  Quackenbush  v.  Danks,  1 
Id.  128.) 

It  cannot  be  denied  that  excessive  legislcUion  is  tlie  great 
legal  curse  of  the  age.  It  is  the  mighty  vortex  which  is  draw- 
ing every  thing  within  its  grasp.  So  long  as  it  keeps  within 
the  constitutional  bounds  and  legitimate  scope  of  its  authority, 
it  is  our  duty  to  enforce  the  laws :  but  when  it  transcends  these, 
it  is  equally  our  duty  to  declare  them  null  and  void.  {Kenfs 
Cam.  lect  20.)  As  this  doctrine,  limiting  the  omnipotence  of 
the  legislative  power,  by  judicial  interposition,  has  been  recently 
denied  by  a  learned  member  of  the  court  of  errors,  in  the  case 
of  Cochran  v.  Van  Surlay,  (20  Wend.  382,)  it  may  be  well  to 
see  how  it  stands  upon  authority. 

In  Gardner  v.  The  Village  of  Newhurgh,  {2  John.  Ch.  162,) 
Chancellor  Kent  had  occasion  to  discuss  the  power  of  the  state 
to  take  private  property  for  public  purposes  without  making 
recompense  therefor :  and  he  held  that  this  power  could  not  be 
legally  exercised,  and  accordingly  granted  an  injunction  re- 
straining the  defendants  from  proceeding  under  the  act,  until  it 
should  be  so  amended  as  to  give  the  plaintiff  a  just  compensation 
for  his  property.  This  it  will  be  remembered  was  in  the  absence 
of  any  constitutumal  restriction :  as  the  first  incorporation  of 
that  principle  into  our  state  constitutions  was  in  1821.  In  his 
commentaries,  this  eminent  jurist  reviews  the  American  author- 
ities on  this  subject,  and  declares  that  the  principle  exists  with 
stringent  force,  independent  of  any  positive  jponstitutional  pro- 
vision, "  and  is  laid  down  by  jurists  as  an  i^cknowledged  prin* 
ciple  of  universal  law.''    (2  Kenfs  Cam.  339,  and  note.) 

In  Bradshaw  v.  Rogers^  (20  John.  103,)  Chief  Justice  Spencer 
declared  that  the  taking  of  private  property  without  making 
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compensatioD  was  contrary  to  a  great  and  fundamental  prin- 
ciple  of  government ;  and  any  law  violating  that  principle  must 
be  deemed  a  nullity,  as  it  is  against  natural  right  and  justice. 
Although  the  decision  in  this  case  was  reversed,  it  was  upon  a 
ground  that  left  this  doctrine  undisturbed.  In  VaricJc  v.  Smithy 
(5  Paige^  137,)  Chancellor  Walworth  says,  "  In  a  state  which 
is  governed  by  a  written  constitution,  like  ours,  if  the  legislature 
should  so  far  forget  its  duty,  and  the  natural  rights  of  an  indi- 
vidual, as  to  take  his  private  property  and  transfer  it  to  another 
when  there  was  no  foundation  for  a  pretence  that  the  public 
was  to  be  benefited  thereby,  I  should  not  hesitate  to  declare 
that  such  an  abuse  of  the  right  of  eminent  domain  was  an  in- 
fringement of  the  spirit  of  the  constitution  ;  and,  therefore,  not 
within  the  general  powers  delegated  by  the  people  to  the  legis- 
lature." {See  also  the  remarks  of  the  Chancellor  in  Beelanan 
V.  The  Saratoga  and  Schenectady  Rail- Road  Company,  3 
Paige^  45  ;  and  in  Bloodgood  v.  Mohawk  and  Hudson  Rail' 
Road  Company,  }8  Wend.  9.)  In  Clarke  v.  Van  Surley,  (15 
Wend.  435,)  Justice  Bronson  alludes  to  this  subject  in  these 
words :  '^  Whether,  upon  general  principles,  such  a  law  would 
not  be  void,  as  beyond  the  scope  of  legislative  power,  need  not 
now  be  discussed."  But  in  Taylor  v.  Porter,  (4  Hill,  140,)  (he 
same  learned  judge  discusses  the  effect  to  be  given  to  the  general 
grant  of  legislative  power  by  art.  1,  sec.  1  of  the  constitution, 
and  concludes  by  saying,  '^  If  there  was  not  one  word  of  quali- 
fication in  the  whole  instrument,  I  should  feel  great  diflSculty 
in  bringing  myself  to  the  conclusion  that  the  clause  under  con- 
sideration had  clothed  the  legislature  with  despotic  power :  apd 
such  is  the  extent  of  their  authority,  if  they  can  take  the  prop- 
erty of  A.,  either  with  or  without  compensation,  and  give  it  to  B. 
The  legislative  power  of  this  state  does  not  reach  to  such  an 
unwarrantable  extent.  Neither  life,  liberty  nor  property,  except 
when  forfeited  by  crime,  or  when  the  latter  is  taken  for  public 
use,  falls  within  the  scope  of  the  power.  Such,  at  least,  are  my 
present  impressions."   * 

The  same  principle  has  been  repeatedly  recognized  by  the 
judges  and  courts  of  the  United  States.    Judge  Story  speaks 
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of  it  in  his  Commentaries  on  the  Const.  U,  S,  §  1784,  as  a  great 
doctriue  established  by  the  commoD  law  for  the  protectioa  of 
private  property,  and  as  indispensable  to  a  free  government. 
And  at  section  1393  he  says, ''  it  seems  to  be  the  general  opinion, 
fortified  by  a  strong  current  of  judicial  opinion,  that  since  the 
American  revolution  no  state  government  can  be  presumed  to 
possess  the  transcendental  sovereignty,  to  take  away  vested 
rights  of  property ;  to  take  the  property  of  A.  and  transfer  it  to 
B.  by  mere  legislative  act.  That  government  can  scarcely  be 
deemed  to  be  free  where  the  rights  of  property  are  left  solely 
dependent  upon  a  legislative  body,  without  any  restraint." 
Again,  in  Wilkinson  v.  Lelandy  (2  Peters,  657,)  the  same 
learned  judge  jiolds  the  following  language :  ^^  The  fundamen- 
tal maxims  of  a  free  government  seem  to  require  that  the  rights 
of  personal  liberty  and  private  property  should  be  held  sacred. 
At  least  no  court  of  justice  in  this  country  would  be  warranted 
in  assuming  that  the  power  to  violate  and  disregard  them — a 
power  so  repugnant  to  the  common  principles  of  justice  and 
civil  liberty — lurked  under  any  general  grant  of  legislative 
authority,  or  ought  to  be  implied  from  any  general  expressions 
of  the  will  of  the  people." 

So  in  the  case  of  Bonaparte  v.  The  Camden  and  Amboy 
Rail- Road  Company^  (I  Baldwin^ s  C  C  Rep,  205,)  the  court 
say  "  it  is  an  incident  to  the  sovereignty  of  every  government, 
that  it  may  take  private  property  for  public  use ;  of  the  neces- 
sity or  expediency  of  which,  the  government  must  judge,  but 
the  obligation  to  make  just  compensation  is  concomitant  with 
the  right.  {Vattel,  112.  Ruth,  43.  Burl  150.  Puff,  829. 
Chro,  333.)  The  obligation  attaches  to  the  exercise  of  the 
power,  though  it  is  not  provided  for  by  the  slate  constitution, 
or  that  of  the  United  States." 

The  supreme  court  of  South  Carolina,  in  1792,  set  aside  an 
act  of  the  colonial  legislature,  which  took  away  the  freehold  of 
one  man  and  gave  it  to  another  without  compensation,  although 
the  act  was  not  prohibited  by  any  express  constitutional  pro- 
vision. They  declared  the  act  to  be  void,  as  being  against 
common  right    {Bouynian  v.  Middleton,  1  Bay,  252.    See  also 
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Dctsh  V.  Van  Kleeekj  T  John,  Rep,  ATT ;  Osbom  v.  Buffer,  I 
Bay,  179 ;  Ogden  v.  Blackledge,  2  Cranch,  272 ;  Bedford  v. 
SkiUing,  4  ^Sier^.  4*  Rawle,  401 ;  Brunswick  v.  Litchfield,  2 
Greenl.  28.)    Iq   7%c  University  of  Maryland  v,  Williams, 

(9  6rt7/  4*  /oAn. ,)  the  court  held  an  act  of  the  legislature 

void  as  impairing  the  obligation  of  contracts  and  as  opposed^  to 
the  fundamental  principles  of  right  and  justice  inherent  in 
the  nature  and  spirit  of  the  social  compact. 

The  counsel  for  the  defence  cited  BtUler  v.  Palmer,  (1  Hilly 
324,)  as  to  the  effect  of  the  repeal  of  a  statute.  This  court 
there  decided  that  the  act  of  April  18,  1838,  repealing  the  act 
authorizing  the  redemption  of  mortgaged  premises  within  one 
year  after  a  sale,  passed  May  12, 1837 — the  repeal  to  take  effect 
on  the  first  day  of  November,  1838 — cut  off  the  right  to  redeem 
beyond  that  day,  although  the  year  had  not  expired.  This 
decision  was  upon  the  ground  that  the  repealing  act  was  in  the 
nature  of  a  statute  of  limitations,  affecting  the  remedy  only, 
and  therefore  without  the  constitution.  It  might  have  been 
put  upon  the  ground  of  the  unconstitutionality  of  the  original 
act.  {Bronson  v.  Kenzie,  1  How.  U.  S.  Rep,  311.)  So  far, 
however,  as  the  reasoning  in  that  case  may  tend  to  the  conclu- 
sion that  a  repeal  can  divest  rights  and  interests  in  property 
which  have  become  vested  under  a  statute,  it  was  unnecessary 
to  the  ^lecision,  and  runs  counter  to  the  general  current  of 
American  authorities.  But  even  in  that  case  Justice  Cowen 
admits  that  '^  a  right  carried  into  judgment,  or  taking  the  form 
of  an  express  executory  contract  under  a  repealed  statute  might 
stand ;"  an  admission  broad  enough,  I  think,  to  cover  the 
present  case. 

My  conclusion  is  that,  upon  principle,  as  well  as  upon  author- 
ity, a  legislative  act,  whether  it  be  a  positive  enactment  or  a 
repealing  statute,  which  takes  away  the  vested  rights  of  prop- 
erty of  an  individual  for  any  purpose  (except  where  property  is 
taken  for  public  use  and  upon  a  just  compensation,)  is  to  be  ad- 
judged invalid,  as  being  above  the  power,  and  beyond  the  scope, 
of  legislative  authority. 

In  the  case  before  us,  the  commissioners  proceeded,  under 
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the  act  of  May  13,  1845,  to  lay  out  and  designate  the  several 
alterations  in  the  road  :  and  in  August,  1835,  the  damages  of 
the  relators  were  regularly  assessed.  In  November  following, 
the  verdicts  were  laid  before  the  boards  of  supervisors,  who, 
after  examining  into  the  matter  and  reducing  the  amount  of 
the  assessment  in  three  cases,  finally  settled  the  amount  of 
damages  due  to  the  relators  respectively,  pursuant  to  1  R.  S. 
516,  §§69,  70.  It  then  became  the  duty  of  the  board  to  cause 
such  damages  to  be  levied  and  collected  in  the  town  in  which 
that  portion  of  the  road  was  situaled.  (§  70.)  Instead  of  doing 
BO,  the  matter  was  delayed  until  the  legislature  repealed  the  act. 
Now,  as  I  view  this  subject,  when  the  supervisors  liquidated 
the  amount  of  the  damages,  the  relators  obtained  a  vested  right 
to  the  sums  awarded  to  them  respectively.  It  was  such  a  right 
as  this  court  has  enforced  by  mandamus.  (5  Comen,  292.)  It 
was  a  right  as  clear  and  as  valid  as  if  they  had  held  bondd 
against  the  county  for  those  amounts.  It  was  a  right  which 
could  be  sold,  assigned  and  transferred ;  and  which,  by  our 
practice,  could  have  been  reached  by  a  creditor's  bill,  or  by  pro- 
ceedings under  the  non-imprisonment  act,  and  applied  in  the 
payment  of  a  judgment. 

If  an  authority  is  necessary  on  this  point,  the  case  of  Har- 
rington  v.  The  County  CommisHoners  of  Berkshire,  (22  Pick. 
263,)  may  be  deemed  such.  There  the  county  commissioners 
laid  out  a  highway  and  passed  (he  usual  orders  for  making  it, 
and  the  owner  of  the  land,  over  which  it  was  laid  out,  obtained 
a  verdict  for  his  damages,  which  was  accepted  by  the  court  of 
common  pleas  and  certified  to  the  commissioners :  but  before 
the  proper  time  arrived  for  granting  an  order  on  the  county 
treasury  for  the  payment  of  such  damages,  measures  were  taken 
to  discontinue  the  highway,  and  soon  after  an  order  was  passed 
to  discontinue  it,  and  the  land  was  never  entered  upon.  The 
commissioners  refused  to  give  the  owner  an  order  for  the  pay- 
ment of  the  damages  found  by  the  verdict.  He  thereupon  ap< 
plied  to  the  court  for  a  mandamus.  The  court  held  that  he 
had  a  vested  right  to  such  damages,  and  was  entitled  to  a  writ 
of  mandamus  to  compel  the  commissioners  to  order  the  pay- 
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ment  thereof.  Chief  Justice  Shaw,  la  delivering  the  opinion 
of  the  court,  says,  "  when  the  highway  is  odce  completely  estab^ 
lished,  and  the  damages  to  the  land  once  settled  by  the  modes 
pointed  out  by  law,  the  right  of  the  public  to  a  perpetual  ease- 
ment in  the  land  for  a  highway,  till  the  public  shall  see  fit  for 
any  cause  to  discontinue  it,  becomes  complete,  and  the  right  of 
the  owner  to  his  damages  or  compensation  for  the  lien  or  qual- 
ified right  acquired  by  the  public  in  his  land  becomes  vested." 
The  case  before  us  is  stronger  in  favor  of  the  right  than  the  one 
above  cited,  in  two  particulars.  There  no  possession  of  the 
land  was  taken  ;  here  the  relators  removed  their  fences  and 

ft 

^ave  up  the  land  to  the  public.  There  the  day  of  payment 
had  not  arrived  when  the  highway  was  discontinued  ;  here  the 
time  for  payment  had  elapsed  long  before  the  proceedings  were 
discontinued  by  the  repealing  acts. 

It  may  not  be  improper  here  to  refer  to  the  peculiar  nature 
of  the  proceedings  before  the  supervisors,  under  our  statute, 
relative  to  these  assessments.  The  board  is  to  examine  into 
the  principles  of  the  assessment,  and  their  determination  is 
termed  a  final  settlement  of  the  amount  to  be  allowed,  from 
which  there  is  no  appeal.  The  better  opinion  seems  also  to  be 
that  this  is  the  only  tribunal  for  liquidating  the  claim.  It  is, 
at  least,  doubtful  whether  any  action  at  law  will  lie  against  the 
county,  by  which  a  judgment  can  be  obtained;  and  if  a  judg- 
ment at  law  could  be  obtained,  there  would  be  no  mode  of  col- 
lecting it,  except  by  mandamus.  These  considerations  would 
seem  to  give  the  decision  of  the  board  of  supervisors,  on  the 
final  settlement  of  the  amount,  something  of  the  character  of  a 
judgment ;  and  if  so,  the  repeal  could  not  divest  the  relators' 
rights,  even  according  to  the  rigid  rule  laid  down  in  Butler  v. 
Palmer,  which  I  consider  applicable  only  to  statutes  giving 
penalties  and  conferring  jurisdiction. 

In  the  case  of  penal  statutes,  it  is  conceded  that  a  repeal  de- 
stroys the  penalty,  although  suits  are  pending  for  its  recovery. 
The  reason  is  plain ;  the  penalty,  in  theory  at  least,  is  due  to 
the  public,  by  way  of  punishment  for  some  offence ;  and  there- 
fore the  legislature,  as  the  organ  of  the  public  will,  has  an  un- 
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doubted  right  to  remit.    {Slale  of  Maryland  v.  Baltimore  and  L 

Ohio  Rail-Road^  3  How.  354.)  But  even  in  such  a  case,  where 
the  penahy  is  to  benefit  an  individual,  it  seems,  from  a  decision 
in  a  neighbormg  stale,  thai  Sijudgment  vests  it,  beyond  the  power 
of  a  repeal.     {Oriental  Ban/c  v.  Freeze,  6  Shepley^  109.) 

11.  I  will  next  briefly  consider  the  objection  to  the  validity 
of  tbe  repealing  acts,  founded  upon  that  clause  in  the  consti- 
tution of  the  stat6  which  forbids  the  taking  of  private  property 
for  public  use,  without  just  compensation.  The  view  taken  of 
the  first  point,  renders  it  unnecessary  to  examine  this  at  length. 

The  original  act  plainly  contemplated  the  taking  of  property 
under  this  clause,  and  accordingly  it  made  provision  for  the 
payment  of  damages.  Hence  it  follows  that  if  any  damages  ^ 
have  been  sustained,  or  in  other  words,  if  any  property  of  the 
relators  has  been  taken,  the  constitution  requires  that  compen- 
sation should  be  made ;  and  any  subsequent  act  of  the  legisla- 
ture, which  tends  to  deprive  them  of  compensation,  is  void. 
From  the  return  it  appears,  that  after  the  alterations  were  laid  out 
and  designated,  by  the  commissioners,  the  relators  removed  their 
fences  and  gave  up  a  portion  of  their  lands  to  the  public  use. 
That  this  was  done  pursuant  to  notice  given  by  the  commission-^ 
ers  appointed  by  the  act,  and  not  by  the  commissioners  of  high- 
ways, cannot  in  any  degree  impair  its  effect.  The  relators 
thereby  became  entitled  to  a  just  compensation;  the  amount  of 
which  was  determined  by  the  jury,  and  board  of  supervisors. 
The  repealing  acts  then  come  in  and  declare  that  this  joint 
compensation  shall  be  withheld,  and  "  shall  not  be  sued  for  or 
recovered  in  any  court  of  law  or  equity."  That  this  is  a  palpable 
violation  of  the  constitution  cannot,  I  think,  for  a  moment  be 
doubted. 

It  is  urged  for  the  defence  that  the  contemplated  alterations 
of  the  road  were  abandoned,  and.  that  therefore  the  damages 
assessed  were  not  in  fact  sustained,  but  the  property,  in  sub- 
stance, was  restored  to  the  relators.  It  is  very  possible  that  this 
consideration  might  have  authorized  the  legislature,  so  far  as 
this  constitutional  question  is  concerned,  to  incorporate  in  the 
repealing  act  a  provision  for  a  reassessment  of  the  damages 
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which  had  been  actually  sustained.  But  that  was  not  done. 
The  repeal  is  total,  and  is  accompanied,  not  by  the  usual  clause 
saving  the  rights  acquired  under  the  first  act,  but  by  a  most 
unequivocal  and  extraordinary  attempt  to  destroy  the  rights 
secured  to  the  land  owners  by  the  original  act,  and  guaranteed 
by  the  constitution. 

It  is  to  be  borne  in  mind,  that  the  public  does  not  obtain  the 
fee  of  the  lands  over  which  highways  pass.  The  public  use  is 
but  an  easement,  subject  to  which,  the  owner  retains  his  title. 
There  is,  therefore,  always  a  contingency  by  which  the  owner 
may  return  into  the  full  possession  of  the  land,  on  its  being  no 
longer  required  by  the  public.  When  this  contingent  event  will 
happen  is  ordinarily  unknown,  and  wholly  immaterial,  as  regards 
the  rights  of  the  landholder.  Whether  the  public  retains  the 
use  of  it,  for  a  century,  or  for  a  year,  or  but  for  a  single  day, 
cannot  affect  his  title  to  a  compensation.  That  becomes  fixed 
and  vested,  the  instant  his  property  is  taken  for  public  use. 

III.  In  regard  to  the  third  point,  the  argument  on  the  parr 
of  the  relators  may  be  thus  stated  :  A  contract  is  a  compact 
between  two  or  more  parties.  A  state  cannot,  by  mere  legisla- 
tive act,  make  a  contract,  in  the  ordinary  acceptation,  although 
it  may  authorize  its  agents  to  enter  into  a  final  contract.  The 
state  may  however,  by  enactment,  make  that  which  is  equivalent 
to  a  contract,  as  by  conferring  a  charter  or  grant,  in  which, 
although  there  are  no  words  of  covenant,  there  is  an  implied 
agreement  that  the  rights  given  shall  not  be  destroyed  nor 
the  grant  resumed.  If  the  act  is  in  the  nature  of  an  executed 
contract,  whatever  rights  are  created  cannot  be  impaired  by 
subsequent  legislation.  If  the  law  is  in  the  nature  of  an  exec- 
utory contract,  and  is  supported  by  a  sufficient  consideration, 
it  cannot  be  annulled  by  the  legislature.  If  however,  the  act 
contemplates  some  further  a^ion  on  the  part  of  the  state  or 
its  agents  as  the  consideration  or  execution,  then  it  may, 
prior  to  such  action  be  repealed.  The  law  of  1845  author- 
ized the  agents  of  the  state  to  take  the  property  of  the  rela- 
tors, and  provided  a  constitutional  compensation.  It  was 
equivalent  to  an  agreement  on  the  part  of  the  state  to  take  as 
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much  of  the  property  as  might  be  Decessary  for  the  public  use, 
and  to  pay  the  owners  such  damages  as  should  be  assessed  by 
a  jury.  The  assent  of  the  owners  is  compelled,  in  which 
respect  it  differs  from  a  contract  between  individuals.  The 
transaction  is  in  the  nature  of  an  executory  contract  forced 
upon  the  relators  by  tiie  state.  Before  any  further  action,  the 
law  might  have  been  repealed,  and  things  would  have  been  in 
statu  quo  ;  but  as  soon  as  the  commissioners  proceeded  to  take 
the  land,  a  consideration  passed,  rights  accrued,  and  the  con- 
tract became  sacred,  in  the  view  of  the  federal  consrtitution. 
The  legislature  says  to  the  owners,  *'  we  will  take  your  land  and 
pay  you  for  it."  They  may  change  their  intentions  before  the 
land  is  taken ;  but  after  the  land  is  taken,  the  contract  is  so  far 
executed  as  to  be  unrepealable,  as  to  those  whose  rights  are 
aflected.  This  reasoning  seems  to  be,  to  some  extent,  sustained 
by  the  following  authorities :  {Fletcher  v.  Peck,  6  Cranch,  87. 
New  Jersey  v.  Wilson;!  Id.  164.  Terrett  v.  Taylor,  9  Id,  43. 
Dartmouth  College  v.  Woodward,  4  Wheat.  518.  People  v. 
Plait,  17  John.  Rep.  195.  Trustees  of  the  Bishop's  Fund  v. 
Rider,  13  Conn.  87.) 

It  is,  however,  unnecessary  to  discuss  this  subject  more  fully, 
or  to  express  a  more  decided  opinion  upon  this  point.  We  are 
all  disposed  to  place  our  decision  mainly  upon  the  first  ground. 

The  relators  are  entitled  to  judgment  on  the  demurrer,  with 
costs,  and  to  a  peremptory  mandamus. 


New- York  Special  Term,  July,  1848.    Edwards,  Justice. 
Banks  and  others,  executon,  &c.  vs.  Phelan  and  others. 

A  proTirion,  in  a  will,  giving  to  three  penons,  and  the  siunriTor  of  Uiem,  the  inter- 
est of  SIOOO,  to  be  paid  eo  long  as  they,  or  either  of  them,  ehall  li^,  ii  Toid, 
bepanee  it  votpends  the  power  of  alienatipo  fox  a  loqg^r  peiiod  thaiEi  t9^  |i?ea 
19  hein^  a|  the  de^th  of  th^  teetator. 
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And  a  bequest  of  the  principal  emn  of  $1000,  upon  the  death  of  tike  last  forTivor 
of  the  three  legatees  to  whom  the  interest  of  that  sum  is  given  for  life,  is 
also  Twd. 

A  bequest  to  a  religious  society,  as  such,  is  valid  as  a  gift  for  pious  and  charitable 
OSes,  where  there  is  no  doubt  or  uncertainty  as  to  who  was  the  legatee  intend- 
ed ;  although  the  society  is  not  incorporated. 

A  testatrix,  by  her  will,  gave  the  sum  of  $2000  to  Bishop  E.  of  South  Carolina, 
in  trust  for  the  ladies  of  the  Ursuline  Order,  residing  in  Charleston,  in  the  state 
of  South  Carotina.  At  the  time  when  the  will  was  executed  there  was  an  in- 
stitution, in  Charleston,  which  had  been  incorporated  by  the  name  of "  The 
Ladies'  Ursuline  Community  of  the  city  of  Charleston,"  which  was  founded  by 
Bishop  £.,  and  was  still  in  existence,  and  was  known  and  spoken  of  invari* 
ably  as  "  The  Ladies  of  the  Ursuline  Convent,"  or  "  Order."  And  there  was 
not,  and  had  not  been,  any  other  similar  society,  or  institution,  in  the  state  of 
South  Carolina ;  Held  that  the  bequest  was  valid  ;  the  circumstances  render- 
ing it  certain,  beyond  a  question,  who  was  intended  by  the  description  coi^aiJied 
in  the  will. 

It  is  a  well  settled  rule  in  equity  that,  upon  the  principle  of  explaining  a  latent 
ambiguity,  if  it  can  be  ascertained  who  is  the  person  intended  by  the  testator, 
a  legacy  will  not  be  permitted  to  fail  on  account  of  a  defective  description  of 
the  legatee. 
/the  general  rule  is  well  settled  that  a  residuary  legatee  is  entitled  not  only  to^ 
/      what  remains  after  payment  of  debts  and  legacies,  but  also  to  the  residue  caused 
/        by  a  lapsed  legacy,  or  an  illegal  or  invalid  disposition.  *""       ^^      "^  -* 

The  only  exception  to  this  rule  is  where  the  words  used  in  the  will  expCesaly 
show  an  intention,  on  the  part  of  the  testator,  to  exclude  such  portions  of  his 
estate  as  are  mentioned  in  any  of  the  previous  clauses  of  the  will,  from  falling 
into  the  general  residue. 

The  words  "  if  any  there  shall  be,  after  paying  the  preceding  legacies,  devises, 
and  bequests,"  contained  in  the  residuary  clause  of  a  will,  will  not  bring  a  ease 
within  the  exception  to  the  general  rule,  so  as  to  limit  the  residuary  disposition 
to  any  particular  or  partial  residue. 

In  EauiTY.  The  bill  in  this  cause  was  filed  by  the  execu-. 
tors  of  Eliza  McCarthy,  late  of  the  city  of  New- York,  deceased, 
against  the  heirs,  devisees,  and  next  of  kin  of  the  decedent,  £pr 
a  construction  of  the  last  will  and  testament  of  the  testatrix. 
The  will  was  executed  on  the  5th  of  January,  1842,  and  the 
testatrix  died  on  the  8th  of  July  thereafter.  The  will  contained 
the  following  provisions : 

'^  Second,  I  hereby  order  and  direct,  that  my  said  executors 
shall  dispose  of  all  the  property  and  estate  of  which  I  may  be 
possessed,  or  to  which  I  may  be  entitled  at  the  time  of  my  de- 
cease, as  follows,  that  is  to  say :  First,  AH  my  just  debts,  if 
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any,  and  the  expenses  of  my  funeral,  to  be  paid  as  soon  as  may 
be  after  my  decease.  Second,  I  give  and  bequeath  to  my  sis- 
ter Margaret  McGowan,  wife  of  William  McGowan  of  Peters- 
burg, Virginia,  and  to  her  heirs,  (except  her  daughter  Mary 
Jane  Wilcox,  and  the  descendants  of  her  said  daughter,)  the 
sum  of  seven  thousand  dollars.  Third,  I  give  and  bequeath  to 
my  niece  Mary  Jane  Wilcox,  wife  of  John  P.  Wilcox  of  Flower 
de  Hundred,  near  Petersburg,  Virginia,  and  to  her  heirs,  the 
sum  of  six  thousand  dollars,  and  also  all  my  silver  tea  set,  con- 
taining a  tea  pot,  sugar  dish,  milk  pot,  one  dozen  dessert  knives, 
one  dozen  dessert  forks,  and  two  small  silver  plated  waiters. 
Fourth,  I  give  and  bequeath  to  my  said  sister  Margaret  Mc- 
Gowan, and  to  my  said  niece  Mary  Jane  Wilcox,  my  likeness 
and  that  of  my  daughter.  Fifth,  I  give  and  bequeath  to  my 
said  sister  Margaret  McGowan,  all  my  silver  plate  and  plated 
ware,  (except  the  said  articles  bequeathed  to  said  Mary  Jane 
Wilcox,)  all  my  table  and  bed  linen,  my  wearing  apparel  and 
jewelry,  except  my  gold  watch  and  chain.  Sixth,  I  give  and 
bequeath  to  my  niece  Mary  Phelan,  wife  of  Mr.  Hawn,  late 
state  treasurer  of  the  state  of  Alabama,  and  now  cashier  of  the 
State  Bank  of  Alabama  at  Tuscaloosa,  and  to  her  heirs,  the 
sum  of  six  thousand  dollars,  and  also  my  gold  watch  and 
chain.  Seventh,  I  give  and  bequeath  to  my  brother  John  Phe- 
lan of  Huntsville,  Alabama,  the  interest  of  seven  thousand  dol- 
lars, during  his  natural  life,  the  said  sum  of  seven  thousand 
dollars  to  be  securely  invested  immediately  after  my  decease 
by  my  said  executors  on  bond  and  mortgage  on  real  estate  in 
the  city  of  New- York,  at  lawful  interest,  and  said  interest  above 
given  and  bequeathed,  to  be  made  payable  to  my  said  execu- 
tors, and  to  be  paid  by  them  to  my  said  brother  semi-annually 
after  the  end  of  the  first  year  after  my  decease.  Eighth,  I  give 
and  bequeath  upon  the  decease  of  my  said  brother  John  Phelan, 
to  his  three  sons  my  nephews,  John  D.  Phelan,  Joseph  Phelan, 
and  James  Phelan,  and  their  heirs,  the  said  principal  sum  of 
seven  thousand  dollars,  said  principal  sum  to  be  equally  di- 
vided between  the  said  John  D.,  Joseph  and  James.  Ninth,  I 
give  and  bequeath  to  my  eaily  and  constant  friend  Mrs.  Ellen 
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Coxe^  (dow  residing  with  her  mother,  Mrs.  Sulli?an,  in  the  city 
of  Brooklyn,)  and  to  her  heirs,  as  a  token  of  remembrance,  the 
sum  of  one  thousand  dollars.  Tenth,  I  give  and  bequeath  to 
my  kind  and  valuable  friend  Miss  Gracia  Bay,  (daughter  of 
the  late  Judge  Bay,)  of  Charleston,  South  Carolina,  and  to  her 
heirs,  in  token  of  remembrance,  the  sum  of  one  thousand  dol- 
lars. Eleventh,  I  give  and  bequeath  to  my  young  and  much 
beloved  friend,  Mrs.  Emily  Frith,  daughter  of  Louis  Binsse, 
Esquire,  of  Beach-street,  New- York,  and  to  her  heirs,  as  a  token 
of  remembrance,  the  sum  of  one  thousand  dollars.  Twelfth,  I 
give  and  bequeath  to  Mrs.  Priscilla  Hawes,  widow  of  the  late 
William  P.  Hawes,  counsellor  at  law  of  the  city  of  New- York, 
as  a  token  of  remembrance,  the  sum  of  one  thousand  dollars. 
Thirteenth,  I  give  and  bequeath  to  Mrs.  Beardsley,  (wife  of 
Hon.  Levi  Beardsley,  late  senator  of  this  state,)  of  Oswego, 
New- York,  and  to  her  heirs,  the  sum  of  five  hundred  dollars. 
To  Phebe,  (wife  of  Azariah  C.  Flagg,  Esquire,  late  comptroller 
of  this  state,)  of  the  city  of  Albany,  and  to  her  heirs,  the  like 
sum  of  five  hundred  dollars ;  and  to  Louisa  G.,  (wife  of  Philip 
Reynolds,  Esquire,  counsellor  at  law,)  of  the  city  of  New- York, 
and  to  her  heirs,  the  like  sum  of  five  hundred  dollars,  for  their 
disinterested  friendship  during  a  season  of  great  trial.  Four- 
teenth, I  give  and  bequeath  to  Maria,  (wife  of  Francis  Cooper, 
Esquire,)  of  Laurens-street,  New- York,  and  to  her  heirs,  as  a 
token  of  remembrance,  the  sum  of  five  hundred  dollarci.  Fif- 
teenth, I  give  and  bequeath  to  Flora  Buckley,  grand-daughter 
of  Mrs.  Thomas  Battell,  with  whom  she  resides  in  Broome- 
street,  New- York,  and  to  the  heirs  of  the  said  Flora,  the  sum 
of  five  hundred  dollars,  to  be  paid  to  her  by  my  said  executors, 
when  she  arrives  at  the  age  of  eighteen  years,  and  in  case  of 
my  decease  before  the  said  Flora  shall  attain  said  age,  it  is  my 
will  that  my  said  executors  shall  securely  invest  the  said  sum 
of  five  hundred  dollars  at  lawful  interest  for  the  benefit  of  the 
said  Flora,  and  on  her  attaining  the  said  age  of  eighteen  years, 
my  said  executors  shall  pay  to  her  the  said  sum  of  five  hundred 
dollars  and  the  interest  thereon,  said  bequest  being  a  token  of 
remembrance  of  the  many  attentions  received  by  me  and  my 
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bdloved  and  lameDted  daughter  from  the  excellent  mother  of 
the  said  Flora,  during  our  sojourn  at  St.  Croix.  Sixteenth,  I 
give  Itnd  bequeath  to  Margaret,  Alice  and  Betsey  Farrell, 
(three  maiden  sisters,)  late  of  St.  Croix,  now  residing  at  No.  44, 
Firtt-avenue,  New-York,  and  to  the  survivor  of  them,  the  in- 
terest of  one  thousand  dollars,  to  be  paid  semi-annuallj  by  my 
said  executors,  as  long  as  the  said  Margaret,  Alice  and  Betsey, 
or  either  of  them,  shall  live.  Seventeenth,  I  give,  devise  and 
bequeath,  upon  the  death  of  the  last  survivor  of  the  said  sisters 
Margaret,  Alice  and  Betsey  Farrell,  the  said  last  mentioned 
sum  of  one  thousand  dollars  to  the  Roman  Catholic  Orphan 
Asylum  in  Prince-street,  New- York.  Eighteenth,  I  give  and 
bequeath  to  Julia  O.  Brien,  (my  present  chambermaid,)  the  sum 
of  one  hundred  dollars  provided  she  is  in  my  service  at  the  time 
of  my  decease.  Nineteenth,  I  give,  devise  and  bequeath  to  the 
Roman  Catholic  Church  of  Petersburg,  in  the  state  of  Virginia, 
the  sum  of  three  thousand  dollars.  Twentieth,  I  give,  devise 
and  bequeath  to  the  Right  Reverend  Bishop  England,  of  South 
Carolina,  the  sum  of  two  thousand  dollars,  in  trust  for  the 
ladies  of  the  Ursuline  Order  residing  in  Charleston,  in  the  state 
of  South  Carolina,  in  case  they  are  in  this  country  at  the  period 
of  my  decease.  In  case  said  ladies  of  said  order  are  not  in  this 
country  at  the  period  of  my  decease,  then  I  give,  devise  and 
bequeath  the  said  sum  of  two  thousand  dollars  to  the  Right 
Reverend  Bishop  Hughes  in  trust,  to  be  by  him  applied  towards 
the  endowment  and  for  the  benefit  of  the  Roman  Catholic  Col- 
lege at  Pordham,  in  the  county  of  Westchester.  Twenty-first, 
I  give  and  bequeath  to  Mrs.  Sarah  P.  Anderson,  of  St.  Augus- 
tine, in  Florida,  the  sum  of  one  thousand  dollars  in  trust,  nev- 
ertheless, that  she  shall  apply  and  expend  the  same  for  the  use 
and  benefit  of  the  Roman  Catholic  Church  in  St.  Augustine,  at 
such  time,  in  such  manner,  and  in  such  sums  as  she  in  her 
discretion  shall  deem  most  for  the  interest  and  advantage  of 
said  church;  and  in  case  I  should  survive  the  said  Sarah  P. 
Anderson,  then  I  give  and  bequeath  the  aforesaid  sum  of  one 
thousand  dollars  to  the  clergyman  for  the  time  then  being  of 
said  church,  in  trust  for  the  said  church,  to  be  applied  by  him 
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a0  aforesaid.  Twenty-second,  I  give,  devise  and  bequeath  to 
the  Roman  Catholic  Half  Orphan  Asylum,  of  the  city  of  New- 
York,  the  sum  of  one  thousand  dollars.  Twenly-lhird,  I  give, 
devise  and  bequeath  to  the  Right  Reverend  Bishop  Hughes  and 
his  successors  in  this  diocese  for  ever,  my  pew  in  Saint  Patrick'9 
Cathedral,  in  the  city  of  New- York,  in  trust,  to  apply  the  in- 
come therefrom  annually,  after  paying  the  ground  rent  on  8a,\d 
pew,  towards  the  support  and  maintenance  of  the  Roman  Cath- 
olic Half  Orphan  Asylum  in  the  city  of  New- York ;  and  in 
case  of  breaking  up  or  dissolution  of  said  institution,  then  said 
income  to  be  applied  annually  by  said  bishop  and  his  succes- 
sors, to  the  Roman  Catholic  Orphan  Asylum  in  Prince-street, 
in  the  city  of  New- York.  Twenty-fourth,  I  give,  devise  and 
bequeath  to  the  Right  Reverend  Bishop  Hughes,  in  trust  for 
the  Lying-in  Asylum  for  destitute  females  in  Orange-street, 
near  Prince-street,  New- York,  the  sum  of  five  hundred  dollars, 
which  amount  when  received  by  him  in  pursuance  hereof  is  to 
be  paid  over  to  the  directors  or  directresses  of  said  asylum. 
Twenty-fifth,  I  give,  devise  and  bequeath  all  the  rest  and  resi- 
due of  my  property,  including  the  money  which  may  be  real- 
ized from  the  sale  of  my  household  furniture  hereinafter  directed 
to  be  made,  (if  any  there  shall  be  after  paying  the  preceding 
legacies,  devises  and  bequests,)  to  the  Roman  Catholic  Orphan 
Asylum  in  Prince-street,  New- York,  and  to  the  Right  Reverend 
Bishop  Hughes,  and  his  successors  in  this  diocese,  in  trust,  to  be 
applied  towards  the  endowment  and  for  the  benefit  of  the  Ro- 
man Catholic  College  at  Fordham,  in  the  county  of  Westches- 
ter, an  equal  sum  to  said  Orphan  Asylum  in  Prince-street,  and 
to  the  said  Bishop  Hughes  in  trust,  for  the  object  aforesaid. 
Twenty-sixth,  It  is  ray  will,  and  direction  to  my  said  executors, 
that  they  sell  at  public  auction,  all  my  household  furniture, 
except  such  as  is  herein  bequeathed,  at  such  time  as  they  shall 
deem  proper.  It  is  also  my  will,  and  direction  to  my  said  exec- 
utors, that  neither  of  the  legacies,  devises,  and  bequests  herein 
given  and  bequeathed,  is  to  be  paid  until  one  year  after  my 
decease.  And  it  is  also  my  will,  and  direction  to  my  said  exec- 
utors, that  if  after  paying  the  legacies,  devises,  and  bequests 
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herein,  up  to,  and  including  that  numbered  ^'  eighteenth,"  it 
shall  be  found  that  there  is  not  sufficient  to  pay  the  remaining 
specific  legacies,  devises  and  bequests,  then  and  in  that  case  it 
is  my  will,  and  direction  to  my  said  executors,  that  such  sum 
or  sums  of  money  as  my  said  executors  may  have  collected  or 
remaining  in  their  hands  after  paying  the  said  legacies,  devises 
and  bequests,  up  to  and  including  that  numbered  *' eighteenth," 
shall  be  invested  and  kept  at  interest  by  them  until  the  end  of 
two  years  after  my  decease,  at  which  time,  or  as  soon  thereaf- 
ter as  conveniently  may  be,  they  are  hereby  directed  to  pay  the 
other  legacies,  devises  and  bequests." 

The  bill  stated  that  the  executors  had  paid  the  funeral 
charges  and  all  the  debts  owing  by  the  decedent,  and  most  of 
the  legacies  given  by  her  will.  But  that  the  legacy  of  $6000, 
mentioned  in  the  6th  article  of  the  will,  given  to  the  testatrix's 
niece,  Mary  Phelan,  and  her  heirs,  described  in  the  will  as  the 
wife  of  Mr.  Hawn,  of  Alabama,  had  not  been  paid,  in  conse- 
quence of  the  alleged  death  of  Mrs.  Hawn,  on  the  18th  of  Feb- 
ruary, 1842,  in  the  lifetime  of  the  testatrix ;  the  executors  being 
advised  that  by  reason  of  Mrs.  Hawn's  death  in  the  lifetime  of 
the  testatrix,  the  legacy  became  a  lapsed  legacy,  and  fell  into 
the  residue  of  the  testatrix's  personal  estate.  That  (he  children 
and  heirs  at  law  of  Mrs.  Hawn  had  filed  a  bill  before  the  vice 
chancellor  of  the  first  circuit,  against  the  executors,  to  compel  the 
payment  to  them  of  the  legacy  given  to  their  mother ;  to  which 
bill  the  executors  had  demurred;  that  the  demurrer  had  been 
argued  and  submitted  to  the  court,  but  that  the  cause  was  not 
yet  decided.  That  on  or  about  the  18lh  day  of  August,  1845, 
the  executors  received  a  letter  purporting  to  be  written  on  be- 
half of  Mrs.  Margaret  McGowan  of  Petersburg,  Virginia,  the 
sister  of  the  testatrix,  and  on  behalf  of  John  Phelan  of  Mobile, 
Alabama,  a  brother  of  the  testatrix,  by  which  letter  the  said 
Margaret  McGowan  and  John  Phelan,  as  the  next  of  kin  of 
the  said  testatrix,  claimed  to  be  entitled  to  the  said  legacy  of 
$6000  given  to  Mrs.  Hawn,  in  consequence  of  the  death  of 
Mrs.  Hawn  in  the  lifetime  of  the  testatrix ;  and  by  which  letter 
the  said  Margaret  McGowan  and  John  Phelan  claimed,  as  the 
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next  of  kin  of  the  testatrix,  the  legacy  of  $100  given  in  the  18th 
article  of  the  will,  to  Julia  O'Brien,  in  consequence  of  the  lega- 
tee's having  left  the  service  of  the  testatrix  before  the  death  of 
the  testatrix.  That  the  said  Margaret  McGowan  and  John 
Phelan,  as  next  of  kin,  also  claimed  to  be  entitled  to  all  the 
money  mentioned  as  the  legacies  given  and  bequeathed  in  the 
16th,  17th  and  19th  articles  of  the  will,  and  to  all  the  money 
given  and  bequeathed  in  and  by  all  the  articles  or  clauses  con- 
tained in  the  will  from  and  subsequent  to  the  19th  article. 
That  the  executors,  on  the  28th  of  October,  1845,  received  a 
notice  from  Bishop  Hughes,  the  Roman  Catholic  Orphan  Asy- 
lum in  the.  city  of  New-York,  and  the  society  for  the  relief 
of  the  children  of  poor  widows  and  widowers,  that  they  re- 
spectively claimed  payment  of  the  legacies  given  in  and  by  the 
20th,  22d,  23d,  24th  and  25th  articles  of  the  will ;  and  that 
they  also  claimed  all  the  money  given  in  and  by  the  will  to 
persons  who  had  died  in  the  lifetime  of  the  testatrix.  The  bill 
then  set  forth  particularly  the  several  questions  which  had  arisen 
upon  the  construction  of  the  will,  and  prayed  that  the  several 
payments  and  investments  which  had  been  made  by  the  exec- 
utors, in  pursuance  of  the  directions  of  the  will,  might  be  de- 
clared to  be  good  and  valid ;  and  that  the  true  intent  and 
meaning,  and  legal  effect  of  the  several  articles  or  clauses  of 
the  will  might  be  judicially  expounded  and  settled,  &c.  The 
cause  was  heard  on  pleadings  and  proofs,  as  to  all  the  de- 
fendants. 

W.  S.  Sears,  for  the  complainant. 

Cha^s  O^ Conor,  for  the  defendants  Hughes  and  the  Roman 
Catholic  Orphan  Asylum. 

B.  F.  Butler,  for  the  defendants  Phelan  and  McGrowan. 

James  W.  White,  for  the  defendants  Sarah  P.  Anderson  and 
others. 
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Wm.  S^  BankSf  for  the  defendants  O'Biiea  and  FarreUf. 
Wm.  Cknt,  for  John  Hawn  and  others. 

Edwards,  J.  The  first  question  which  arises  upon  the  con- 
struction of  the  will  is,  whether  the  legacy  of  $6000  given  to 
Mrs.  Hawn  and  her  heirs,  lapsed  by  her  death  before  the  de- 
cease of  the  testatrix.  This  question  was  argued  before  the 
former  vice  chancellor  of  the  first  circuit,  upon  a  demurrer  to  a 
bill  filed  by  the  heirs  of  Mrs.  Hawn,  against  the  complainants 
in  this  suit,  and  it  was  held  by  him,  that  the  language  of  the 
will  showed  that  it  was  the  intention  of  the  testatrix  that  the 
legacy  should  go  to  the  heirs  of  Mrs.  Hawn  in  case  she  died 
before  the  testatrix,  and  he  made  a  decree  accordingly.  That 
decree  has  never  been  appealed  from.  The  question  here  arises 
between  different  parties ;  but,  as  no  objection  is  made  by 
the  residuary  legatees  to  the  construction  given  by  the  vice 
chancellor,  and  as  the  residuary  legatees  are,  according  to  the 
view  which  I  have  taken  of  this  case,  the  only  persons  inter- 
ested in  avoiding  the  legacy,  I  shall  assume  the  construction 
of  the  vice  chancellor  to  be  correct. 

The  next  question  which  was  raised  on  the  argument  was 
as  to  the  legacy  to  Julia  O'Brien.  The  will  gives  her  $100 
provided  she  shall  be  in  the  service  of  the  testatrix  at  the  time 
of  her  decease.  Whether  Mrs.  O'Brien  was  in  the  service  of 
the  testatrix  at  that  time,  is  a  fact  in  reference  to  which  the 
executors  are  bound  to  satisfy  themselves,  and  to  ascertain 
which,  they  do  not  require  the  assistance  of  this  court. 

The  next  clause  of  the  will  which  was  considered  question- 
able, is  that  which  gives  to  Margaret,  Alice  and  Betsey  Farrell, 
and  the  survivor  of  them,  the  interest  of  $1000,  to  be  paid  so 
long  as  they,  or  either  of  them,  shall  live.  This  provision  sus- 
pends the  power  of  alienation  for  a  longer  period  than  two 
lives  in  being  at  the  death  of  the  testatrix,  and  is  void.  (1  jR.  jK 
773,  i  1.     Gott  V.  Cook,  7  Paige,  621,  540.) 

The  bequest  contained  in  the  next  clause  of  the  will,  of  the 
principal  sum  of  $1000,  upon  the  death  of  the  last  survivor  of 
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the  three  legatees,  according  to  the  rules  laid  down  in  the  case 
of  Coster  v.  LoriUard,  (14  Wend,  265, 311,)  is  also  void.  {See 
1  iJ.  &  773,  a  1,  2.     Id,  723,  §§  14,  15.) 

The  nineteenth  clause  of  the  will  gives  the  sum  of  $3000  to 
the  Roman  Catholic  Church  of  Petersburg,  in  the  state  of 
Virginia.  It  is  contended  that  this  bequest  is  void  on  the 
ground  that  there  is  no  such  corporation  or  association  compe- 
tent to  take  it.  The  proof  shows  that  there  was,  at  the  time 
of  the  execution  of  the  will,  and  now  is,  a  religious  society,  pro- 
fessing the  Roman  Catholic  faith,  and  known  as  the  Roman 
Catholic  Church  of  Petersburg,  in  the  state  of  Virginia,  and 
that  there  is,  and  has  been  but  one  society,  or  association,  an- 
swering to  that  description.  There  is  then,  no  doubt  or  un- 
certainty as  to  the  legatee  to  whom  the  description  was  intended 
to  apply.  It  appears,  however,  that  this  is  an  unincorporated 
institution,  and  it  is  contended  that,  for  that  reason,  the  legacy 
is  void.  The  legality  of  bequests  for  pious  and  charitable  uses, 
though  for  the  benefit  of  unincorporated  associations,  is  so  well 
established  in  this  state,  that  it  is  barely  necessary  to  refer  to 
the  authorities.  {Potter  v.  Chapin,  6  Paige,  639,  649.  King 
V.  Woodhtdl,  3  Edw,  Ch,  Rep,  79.  Wright  v.  Methodist 
Episcopal  Church,  1  Hoffniari^s  Ch,  Rep,  202.  Hornbeck  v. 
American  Bible  Society,  2  Sajidf,  Ch,  Rep,  133.) 

In  this  case,  however,  the  bill  does  not  create  a  trust.  It 
gives  the  legacy  directly  to  the  objects  of  the  bounty  of  the  tes- 
tatrix. In  the  case  of  King  v.  Woodhull,  above  cited,  there  was 
a  similar  bequest,  and,  although  it  was  not  made  to  a  trustee, 
or  to  any  person,  or  body  of  persons  known  to  the  law,  yet  it 
was  held  that  it  was  such  a  charity  as  a  court  ^  equity,  by  vir- 
tue of  its  general  powers,  could  protect  and  uphold,  and  if  ne- 
cessary, could  assist  to  administer.  The  bequest  in  question  is 
of  a  highly  meritorious  character,  the  objects  of  it  are  clearly 
ascertained,  and  this  court  acting  in  the  spirit  which  has  dic- 
tated the  decisions  made  in  this  state  in  reference  to  public 
charities,  should  uphold  it,  and  if  necessary,  as  far  as  in  its 
power,  aid  in  its  application. 

The  next  clause  of  the  will  which  was  held  to  be  objection- 
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able  upon  the  argument,  is  that  which  gives  the  sum  of  $2000 
to  the  Right  Reverend  Bishop  England  of  South  Carolina,  in 
trust  for  the  ladies  of  the  Ursuline  order,  residing  in  Charleston, 
in  the  state  of  South  Carolina.  It  was  contended  that  there 
was  no  class  or  association  of  persons,  to  which  this  description 
applied.  It  appears  by  the  testimony,  that  at  the  time  when 
the  will  was  executed,  there  was  an  institution  in  the  city  of 
Charleston,  South  Carolina,  which  had  been  incorporated  by  the 
name  of  "  The  Ladies'  Ursuline  Community  of  the  city  of 
Charleston ;"  that  it  was  founded  by  Bishop  England,  and 
is  still  in  existence  ;  and  that  it  was,  and  now  is,  known  and 
spoken  of  invariably  as  "  The  Ladies  of  the  Ursuline  Convent," 
or  "  order ;"  and  that  there  has  not  been,  and  is  not,  any  simi- 
lar society,  or  institution  in  the  state  of  South  Carolina.  These 
circumstances  render  it  certain  beyond  a  question,  who  was  in- 
tended by  the  description  contained  in  the  will.  It  is  a  well 
settled  rule  in  equity,  that  upon  the  principle  of  explaining  a 
latent  ambiguity,  if  it  can  be  ascertained  who  is  the  person  in- 
tended by  the  testator,  a  legacy  will  not  be  permitted  to  fail  on 
account  of  a  defective  description  of  the  legatee.  {Parsons  v. 
Parsons,  1  Ves,  jun,  266,  Sumner^s  ed.  and  avthorities  cited 
innate.  Hornbeck  v.  American  Bible  Society ,  2 Sandf.  Ch,  Rep. 
133.)  The  bequest  is  undoubtedly  valid.  But,  inasmuch  as 
the  trustee  mentioned  in  the  will  is  dead,  it  will  be  necessary 
for  the  court  to  appoint  some  suitable  person  to  supply  his 
place. 

It  may  also  be  said  in  reference  to  the  objections  made  to  the 
bequests  contained  in  the  twenty-first,  twenty-second,  twenty- 
third,  and  twenty-fourth  clauses  of  the  will,  that  the  proofs 
taken  in  the  cause  render  it  abundantly  certain  who  were  the 
persons  intended  to  be  described  by  the  testatrix. 

The  last  question  to  be  considered  is,  whether  the  residue 
arising  from  a  failure  of  any  of  the  dispositions  contained  in  the 
will,  should  go  to  the  next  of  kin,  or  to  the  residuary  legatees. 

The  general  rule  is  well  settled  that  a  residuary  legatee  is 
entitled,  not  only  to  what  remains  after  payment  of  debts  and 
but  also  to  the  residue  caused  by  a  Japsed  legacy,  or 
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an  illegal  or  invalid  disposition.  (2  Roper  on  Leg.  453. 
Leake  v.  Robinson,  Merivale,  39,  21.  Broxon  v.  Higgs,  4 
Vesey,  416,  417.  King  v.  WoodhuU,  3  Edw,  79.)  The  only 
exception  to  this  rule  is  where  the  words  used  in  the  will  ex- 
pressly show  an  intention  on  the  part  of  the  testator,  to  exclude 
such  portions  of  his  estate  as  are  mentioned  in  any  of  the  pre- 
vious clauses  of  the  will  from  falling  into  the  general  residue. 

It  was  contended  upon  the  argument  that  the  words,  ''  if  any 
there  shall  be  after  paying  the  preceding  legacies,  devises  and 
bequests,"  contained  in  the  parenthesis  of  the  residuary  clause, 
bring  this  case  within  the  exception  to  the  general  rule.  A 
reference  to  the  adjudged  cases  will  show  that  similar  words 
used  in  the  residuary  clause  have  not  been  considered  sufficient 
to  limit  a  residuary  disposition  to  any  particular  or  partial  res- 
idue. {Shanley  v.  Bctker,  4  Vesey,  732.  Roberts  v.  Cooke,  16 
Id.  451.     King  v.  WoodhuU,  3  Edw.  Ch.  Rep.  79.) 

The  conclusion  to  which  I  have  come  is,  tliat  the  residuary 
legatees  are  sufficiently  described  in  the  will,  and  that  they  are 
entitled  to  all  the  property  of  the  testatrix,  which  remains 
undisposed  of  b}'  any  of  the  previous  clauses  of  the  will. 

A  decree  must  be  entered  declaring  the  construction  of  the 
will  according  to  the  principles  which  I  have  stated.  And  a 
provision  must  also  be  made,  in  the  decree,  for  the  appointment 
of  a  suitable  person,  as  trustee  in  the  place  of  the  Right  Reve- 
rend Bishop  England,  deceased.  The  costs  of  all  the  parties, 
tc^ether  with  a  reasonable  counsel  fee,  to  be  certified  by  the 
taxing  officer,  must  be  paid  out  of  the  estate. 
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i 

Stitt  and  others  vs.  Cass  and  others. 

1>>  JQrtify  the  making  of  a  leparate  compTDmise  by  an  ind'ividaal  member  of  a 
copartnership,  with  a  cieditor  of  the  firm,  under  the  act  of  1838  authorizing 
mch  compromises  to  be  made  whenever  any  copartnership  firm  shall  be  dis- 
solved by  mutual  consent  or  otherwise,  all  that  is  necessary  is  a  dissolution  as 
between  the  copartners  themselves.  That  is,  if  by  any  net  of  the  copartners 
the  legal  authority  of  the  difi*erent  members  of  the  copartnership,  to  bind  the- 
finn,  has  ceased,  there  is  a  dissolution,  within  the  meaning  of  the  statute. 

The  fact  that  the  consideration  paid  by  one  of  several  partners  upon  a  compromise 
made  by  him,  for  his  release  from  a  debt  owing  by  the  firm,  was  taken  out  of 
the  copartnership  funds  which  he  had  in  his  hands,  will  not  make  such  release 
enure  to  the  benefit  of  the  other  members  of  the  firm,  or  deprive  ths  creditor  of 
the  protection  of  the  statute. 

In  EauiTY.  This  was  a  creditor's  suit.  The  bill  set  forth 
the  recovery  of  ^judgment  in  the  New- York  commou  pleas,  in 
March,  1847,  for  $9727,45  in  favor  of  the  plaintifTs  in  this  suit, 
against  the  defendants  Cass,  Ward  &  Conover^  as  joint  debtors, 
upon  service  of  process  on  Cass  <fc  Conover.  A  fi.  fa.  was  issu- 
ed on  that  judgment  on  the  15th  of  April,  1847,  with  an  endorse- 
ment thereon  directing  the  sheriff  to  levy  $7789,47  on  the  joint 
property  of  the  defendants  and  on  the  property  of  Cass  <fc 
Conover  only.  The  fi.  fa.  was  returned  on  the  15th  of  June, 
1847,  nulla  bona.  Previous  to  the  recovery  of  the  judgment 
the  copartnership  was  dissolved.  The  defendant  Ward  made 
a  separate  compromise  with  the  agent  of  the  plaintiffs,  paying 
to  him  the  sum  of  $1937,89,  and  taking  from  him  a  note  or 
meniu)randum  exonerating  him,  from  individual  liability  under 
the  act  for  the  relief  of  partners  and  joint  debtors,  [Laws  of 
1838,  p.  243,)  and  the  amendatory  act,  [Laws  of  1845,  p.  410.) 
The  plaintiffs,  in  their  bill,  claimed  that  $7879,47  was  still  due 
to  them  upon  their  judgment,  besides  interest,  but  professed  a 
willingness  to  adopt  and  recognize  the  compromise,  provided  the 
same  should  not  have  the  effect  to  discharge  Cass  6l  Conover. 
The  bill  contained  the  usual  charges  of  a  creditor's  bill,  and 
also  alleged  that  an  assignment  made  by  Cass  &  Cociover  to 
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the  defcDdant  Naylor,  on  the  3d  of  March,  1847,  was  fraudulent 
and  void,  and  prayed  that  such  assignment  might  be  declared 
void  as  against  the  plaintilSs.  The  answer  of  Cass  &  Conover 
admitted  the  recovery  of  the  judgment,  the  issuing  and  return 
of  the  execution,  and  insisted  that  the  paper  executed  by  the 
agent  of  the  plaintiffs,  on  the  making  of  the  compromise  with 
Ward,  ought  to  be  deemed  a  general  release  of  all  the  copart- 
ners. It  also  alleged  that  the  money  paid  by  Ward  on  that 
occasion  was  a  part  of  certain  moneys  belonging  to  the  firm, 
which  had  been  unjustly  retained  by  Ward,  and  applied  to  his 
individual  purposes,  without  the  consent  and  against  the  will, 
of  his  copartners. 

C,  B.  Moore^  for  the  plaintiffs. 

Mr.  Johnson,  for  the  defendants. 

Edwards,  J.  There  is  no  valid  objection  to  the  defence  set 
up,  on  the  mere  ground  that  it  was  not  made  in  the  suit  at  law. 
It  is  admitted  by  the  complainants  that  at  the  lime  when  the  co^- 
novit  was  given,  upon  which  the  judgment  at  law  was  entered 
up,  the  defendants  were  ignorant  of  the  compromise  which  had 
been  made  with  Ward,  and  that  the  complainants  did  not  in- 
form them  of  it,  although  aware  of  their  ignorance. 

With  the  views  which  I  have  taken  of  this  case  I  do  not 
think  it  necessary  to  examine  the  preliminary  question  whether 
Mead  was  authorized  by  the  complainant  to  execute  the  release, 
which  was  given  to  Ward.  For  the  purposes  of  this  suit  I 
shall  assume  that  he  had  such  authority. 

The  release,  after  reciting  that  Ward  had  compromised  his 
individual  liability  to  the  complainants  on  account  of  the  copart- 
nership debt  of  the  firm  of  Cass,  Ward  &  Conover,  discharges 
him  from  all  such  liability ;  and,  in  terms,  states  that  such 
compromise  was  made  in  pursuance  of  the  "  act  for  the  relief 
of  partners  and  joint  debtors,"  passed  April  18, 1838,  and  of  the 
amended  act  of  May  14,  1845.    {Laws  of  1838,  p.  244.) 

There  are  two  questions  to  be  considered.     1.  Whether  the 
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copartnership  had  been  dissolved,  within  the  meaning  of  the 
statute,  at  the  time  when  the  release  was  given.  2.  Whether 
the  consideration  for  the  release,  was  of  such  a  character  as  to 
deprive  the  complainants  of  the  protection  which  they  claim  by 
virtue  of  the  statute. 

The  statute  authorizes  a  separate  compromise  by  an  individ- 
ual member  with  a  creditor  of  the  firm  "  whenever  any  copart- 
nership firm  shall  be  dissolved,  by  mutual  consent  or  otherwise." 
{Laws  of  1838,  p,  243,  §  1.)  What  constitutes  a  dissolution,  is 
not  defined,  except  in  the  case  of  mutual  consent.  It  was  con- 
tended on  the  part  of  the  defendants,  that  the  dissolution  con- 
templated by  the  statute  is  something  more  than  a  mere 
termination  of  the  partnership  relations  as  to  future  transac- 
tions, and  that  the  statute  contemplates  a  severance  of  the  joint 
interests  of  the  partners  in  the  partnership  effects.  This  is  clearly 
an  erroneous  construction  :  for  the  act,  by  its  terms,  authorizes 
a  separate  compromise  in  case  of  a  dissolution  by  mutual  con- 
sent, without  requiring  any  severance.  All  that  the  statute 
requires  is  a  dissolution  as  between  the  copartners  themselves. 
That  is,  if  by  any  act  of  the  copartners  the  legal  authority  of 
the  different  members  of  the  copartnership  to  bind  the  firm  has 
ceased,  there  is  a  dissolution  within  the  meaning  of  the  statute. 

Applying  this  rule  to  the  admitted  facts  in  the  case,  I  think 
that  there  can  be  no  doubt  that  the  firm  of  Cass,  Ward  &  Con- 
over  was  dissolved  at  the  time  when  the  compromise  was  made 
with  Ward.  Before  that  time  W^ard  had  written  to  his  copart- 
ners that  he  intended  to  withdraw  from  the  firm ;  the  other 
partners  had  executed  an  assignment  of  the  partnership  prop- 
erty; and  Ward  had  published  a  formal  notice  of  the  dissolu- 
tion of  the  copartnership. 

But  it  was  contended  that  the  complainants  were  not  entitled 
to  the  protection  of  the  statute,  and  that  the  release  to  Ward 
should  enure  to  the  benefit  of  the  whole  firm,  because  the  con- 
sideration given  by  Ward  upon  the  compromise  was  taken  out 
of  the  copartnership  funds  which  he  had  in  his  hands,  and  that 
the  attorney  in  fact  of  the  complainants,  with  whom  the  com- 
promise was  made,  had  reason  to  believe  that  such  was  the  fact. 


1848.J  IN  THK  SUPREME  COURT.  95 


Taylor  v.  Fleet. 


It  may  be  true  that  if  one  partner  could  thus  be  permitted  to 
discharge  himself  he  would  obtain  an  advantage  over  his  co- 
partners. But  I  do  not  think  that  I  should  be  warranted  by 
such  a  consideration,  in  depriving  the  complainants  of  the  pro- 
tection which  the  statute  expressly  gives  against  a  technical 
and  rigorous  rule  of  the  cotnmon  law.  Besides,  the  advantage 
which  the  defendant  Ward  will  gain  in  this  case  will  be  but 
temporary;  for  he  still  will  remain  liable  to  the  other  partners, 
for  his  ratable  share  of  the  copartnership  debt.  {Laws  of  1838, 
p.  244,  §  4.) 

The  complainants  must  have  the  decree  prayed  for  in  the 
bill ;  the  defendants  to  be  credited  to  the  amount  paid  by  Ward 
in  his  compromise  with  the  complainants. 


New- York  General  Term,  July,  1848.    Strong^  McCoun^ 

and  Edwards,  Justices*  m_J» 

Taylor  and  wife  vs.  Fleet 
Fleet  vs.  Taylor  and  others. 

Parol  evidence  adduced  to  rescind  a  sale  of  real  estate,  on  the  ground  of  fi^ud  of 
mistake,  where  the  sale  has  been  consummated  by  a  conveyance,  ought  not  to 
"prevail  unless  it  amounts  to  strong  and  conclusive  proof.    Per  Strong,  "P,  J. 

Fraud,  in  such  a  case,  must  be  clearly  proved.  It  is  not  to  be  inferred,  firom 
slight  presumptions.    Per  Strong,  P.  J.  and  Edwards,  J. 

The  power  of  rescinding  a  sale  of  real  estate  is  one  of  the  highest  attributes  of  a 
court  of  equity.  The  public  good  requires  that  it  should  be  exercised  with 
great  caution,  and  only  in  cases  of  extraordinary  hardship.  The  instances  in 
which  the  power  has  been  exerted,  in  this  country  and  in  England,  are  gener- 
ally  cases  where  it  is  necessary  to  prevent  great  and  almost  irretrievable  mis- 
chief.    Per  Strong,  P.  J.  ' 

Ordinary  mistakes  on  the  part  of  the  purchaser,  relative  to  the  qualities  of  the 
property,  caused  by  the  communications  of  the  seller,  do  not  call  for  the  intei^ 
position  of  a  court  of  equity.    Per  Strong,  P.  J. 

Common  prudence  requires  that  a  purchaser  of  land  should  guard  against  the  pro- 
pensity of  the  vendor  to  commend  the  good  qualities  of  his  property,  by  personal 
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examination  and  inquiry  when  that  is  practicable.  But  he  ii  excusable  ibr  not 
making  such  examination  and  inquiry  when  it  would  be  difficult,  or  is  pie- 
vented  by  the  artifice  of  the  vendor.    Per  Strong,  P.  J. 

It  would  be  impolitic,  and  often  unjust,  to  set  aside  a  sale  of  real  estate  because 
the  seller  had  warmly  commended  the  qualities  of  the  property,  and  the  buyer 
had  been  consequently  disappointed.  The  rule  in  such  cases  is  "  simplex  cam- 
mendalio  ncn  obiigal"    Per  Strong,  P.  J. 

These  considerations,  however,  apply  only  to  cases  free  from  fraud.  Where  that 
exists  the  perpetrator  should  bear  all  the  consequent  losses.    Per  Strong,  P.  J. 

Neither  should  a  sale  be  vacated  by  reason  of  a  mistake  caused  by  the  represen- 
tations of  the  seller,  unless  the  difference  between  the  recommended  and  actual 
value  of  the  property  is  very  considerable.  A  mere  disappointment,  on  the  part 
of  the  buyer,  in  some  unimportant  particular — although  he  may  have  made  it 
the  principal  inducement  for  his  purchase — is  not  enough.    Per  Strong,  P.  J. 

To  entitle  a  party  to  relief  in  a  court  of  equity  on  the  ground  of  mistake,  in  a 
case  free  from  fraud,  the  mistake  must  be,  as  to  a  material  fact  constituting  the 
very  essence  and  condition  of  the  contract,  and  the  mistake  must  be  as  to  a 
fact  of  such  a  nature  that  the  party  could  not,  by  reasonable  diligence,  get 
knowledge  of  it  when  put  upon  inquiry.    Per  Edwards,  J. 

If  the  fact  in  reference  to  which  the  party  alleges  he  was  mistaken,  is  one  of 
which  he  might  have  obtained  knowledge,  by  reasonable  diligence,  a  court  of 
equity  will  suppose  that  he  must  have  had  knowledge.  In  other  words,  knowl- 
edge will  be  imputed  to  him  qui  earn  rem  diligerUer  inquirendo  notam  habere 
possU.    Per  Edwards,  J. 

• 

In  EduiTY.  This  was  a  rehearing  of  cases  iipou  bill  and 
cross-bill,  originally  heard  before  Justice  Harris,  at  the  special 
term  in  New- York,  in  December,  1847.  The  decision  made 
at  the  special  term  is  reported  in  1  Barb,  Sup.  Court  Rep,  471. 

/.  A,  Lott  Sf  C,  O^Conor^  for  the  defendant  in  the  first  suit 
and  plaintiff  in  the  second. 

W,  C.  Noj/es,  for  the  plaintifTs  in  the  first  and  the  defendants 
in  the  second  suit. 

Strong,  P.  J.  Parol  evidence  adduced  to  rescind  a  sale  of 
real  estate,  on  the  ground  of  fraud  or  mistake,  where  the  sale  has 
been  consummated  by  a  conveyance,  ought  not  to  prevail  un- 
less it  amounts  to  strong  and  conclusive  proof.  Our  laws  very 
properly  require  that  every  contract  for  the  sale  of  any  lauds, 
or  of  any  interest  in  lands,  shall  be  in  writing,  and  that,  except 
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when  an  estate  or  interest  in  lands  passes  by  operation  of  law, 
no  such  estate  or  interest,  other  than  leases  for  a  term  not  ex- 
ceeding one  year,  shall  be  created,  granted,  assigned,  surren- 
dered or  declared,  except  by  a  deed  or  conveyance  in  writing. 
It  is  also  well  settled  that  all  verbal  propositions  made  during 
a  negotiation  which  ends  in  a  written  contract  are  merged  in 
the  writing.  That  in  general  excludes  all  other  evidence. 
The  admission  of  oral  evidence  to  prove  fraud,  or  a  mistake, 
in  a  written  contract,  is  based  on  the  ground  that  either  may, 
if  sufficiently  extensive,  avoid  the  contract  altogether.  Still 
the  admission  of  oral  evidence,  depending  as  it  does  upon  the 
recollection  of  witnesses,  and  sometimes  colored  by  their  par- 
tialities, seems  to  be  a  departure  from  the  safe  principle  to 
which  I  have  alluded,  and  can  be  justified  only  from  neces- 
sity. The  danger  of  admitting  such  evidence,  and  the  little 
reliance  which  can  be  placed  upon  it,  are  illustrated  by  the  case 
now  under  consideration.  The  principal  ground  on  which  the 
purchaser  relies  to  set  aside  the  sale,  is  that  the  vendor  untruly 
and  fraudulently  represented  during  their  negotiations,  that 
the  land  in  question  '^  was  full  as  early,  if  not  earlier,  than  any 
other  land  on  the  west  end  of  Long  Island,  abd  was  as  well 
adapted  to  the  raising  of  all  sorts  of  early  vegetables,  fruits 
and  market  produce,  as  any  other  land  on  that  end  of  the 
island."  The  purchaser  introduced  two  witnesses  to  prove  this 
alleged  misrepresentation.  The  first,  (Henry  A.  Oviogton,  who 
is  his  brother-in-law,)  testified  that  Fleet  the  vendor  "  repre- 
sented the  land  as  being  the  best  adapted  for  the  purpose  we 
wanted  it  for,  raising  early  vegetables  for  the  New- York  market," 
and  also  said  "  there  was  no  earlier  land  any  where  about." 
This  witness  was  then  in  negotiation  with  Fleet  for  the  pur- 
chase of  another  tract  of  land  in  the  same  neighborhood,  and 
he  told  Fleet  in  the  presence  of  Healy,  a  broker,  who  had  some- 
thing to  do  with  the  matter,  that  his  object  was  to  get  the  ear- 
liesi  land  that  could  be  had,  and  Healy  said  it  was  just  the 
land  the  witness  ought  to  have.  The  other  witness,  (William  H. 
Ovington,  who  was  the  son  of  the  first,)  testified  that  he  was  a 
clerk  in  the  office  where  the  negotiations  between  his  father  and 
Vol.  IV.  13 
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uncle  and  Fleet  were  conducted,  and  was  generally  present  at 
their  conversations  ;  that  it  was  stated  that  Mr.  Taylor's  object 
was  to  procure  the  earliest  land  that  could  be  obtained  for  the 
purpose  of  market  gardening,  and  that  he  heard  Fleet  say  that 
this  land  is  as  early  as  any  that  could  be  obtained.  This  wit- 
ness, on  his  cross-examination,  says  '^  I  think  Mr.  Fleet's  words 
were,  it  is  the  earliest  land  that  can  be  obtained."  The  learned 
justice  who  heard  and  decided  these  cases  at  the  special  term, 
seems  to  think  that  the  representations  mentioned  by  these  wit- 
nesses are  substantially  the  same,  and  that  they  prove  the 
charge  contained  in  the  bill.  In  this  I  differ  from  hira. 
There  may  have  been  a  great  difference  between  the  earliest 
of  all  the  lands  on  the  west  end  of  Long  Island,  and  of  those 
which  were  for  sale.  Indeed  there  is  strong  reason  to  sup- 
pose that  such  was  the  fact.  There  is  no  evidence  that  any 
of  the  shore  lands  which  were  proved  to  have  been  earlier 
than  the  land  in  question  were  for  sale,  although  some  of 
the  witnesses  were  questioned  on  the  subject.  Henry  A. 
Ovington  said  he  found  no  such  land  for  sale.  If  the  represen- 
tation made  by  Fleet  was  that  his  was  the  earliest  land  which 
could  be  obtained,  and  there  was  none  earlier  for  sale^  it  would 
have  been  literally  true,  and  as  that  land  is  described  by  two  of 
the  witnesses  as  early,  the  representation  would  form  no  legiti- 
mate subject  of  complaint.  Taylor  may  have  misunderstood 
it,  but  that  would  have  been  his  misfortune.  As  he  could  have 
no  remedy  for  any  mistake  of  his  own,  not  caused  by  any  mis- 
representations of,  or  concealment  by.  Fleet,  the  testimony  of 
William  H.  Ovington,  if  it  is  to  be  believed,  would  be  fatal  to 
the  application  to  rescind  the  sale.  One  remark  made  by 
Henry  A.  Ovington  would  seem  to  confirm  the  testimony  of 
his  son.  He  says  that  his  object  was  the  same  as  Mr.  Taylor's, 
and  that  was  to  procure  the  earliest  land  that  could  be  had. 
If  these  two  witnesses  differed,  as  they  evidently  did,  one  prov- 
ing a  representation  favorable,  and  the  other  unfavorable,  to 
Mr.  Taylor,  as  they  were  both  introduced  by  him,  and  from  all 
that  appears  were  equally  intelligent,  and  had  the  same  oppor- 
tunities for  hearing,  it  would  seem  to  be  no  more  than  right  to 
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consider  the  testimony  as  balanced,  and  then  the  charge  in  the 
bill  would  fall,  from  a  want  of  proof. 

The  other  charges  in  the  bill  are  destitute  of  proof,  and  no 
reliance  was  placed  upon  them,  either  by  the  learned  judge  at 
the  special  term,  or  the  counsel  who  argued  the  case  in  behalf 
of  Mr.  Taylor  here.  If,  however,  the  testimony  of  Henry  A. 
Ovington  is  taken  in  preference  to  that  of  his  son,  there  is  noth- 
ing to  establish  the  charge  of  fraud  against  Fleet.  He  had  not 
resided  on  the  land,  but  had  managed  it  principally  by  a  farmer 
who  had  worked  it  upon  shares.  His  own  place  of  residence 
was  at  Brooklyn,  which  was  some  four  or  five  miles  distant 
True  he  had  owned  it  several  years,  and  had  shared  in  the 
rents  and  profits,  and  if  the  difference  between  the  early  pro- 
ductiveness of  that  land,  and  the  lands  generally  on  that  end 
of  the  island,  had  been  such  as  essentially  to  diminish  the  prof 
its,  it  would  probably  have  been  known  to  him.  If,  however, 
a  few  only  of  the  farms  in  that  neighborhood  had  been  so  early 
as  to  form  exceptions  in  that  particular  to  the  land  on  that  end 
of  the  island,  he  might  have  been  ignorant  of  the  fact.  The 
proof  is,  that  although  the  land  in  that  vicinity  extending  from 
the  shore  to  some  quarter  of  a  mile  in  the  interior  was  from  a 
week  to  ten  days  earlier,  yet  that  the  land  in  question  was 
early  compared  with  the  lands  generally  on  that  part  of  the 
island.  George  Pool,  who  had  worked  the  place  from  1837  to 
1842,  and  John  Pool,  who  was  head  workman  for  Mr.  Taylor 
from  March  until  August,  both  give  it  that  character,  and  there 
is  no  witness  who  differs  from  them.  Taylor,  too,  was  to  take 
immediate  possession  of  the  dwelling  house,  (in  August,)  agree- 
ably to  the  contract,  and  could  have  easily  ascertained  the  fal- 
sity of  any  deceptive  recommendation  before  the  deed  was  to 
be  given,  which  was  on  the  first  day  of  the  following  March. 
From  all  this  it  may  be  naturally  inferred  that  Fleet  did  not 
make  the  representations  attributed  to  him,  whatever  they  may 
have  been,  in  bad  faith.  Fraud  should  be  clearly  proved,  not 
inferred  from  slight  presumptions. 

There  can  be  no  doubt  that  Taylor  was  disappointed  when 
he  found  that  there  was  other  land  which  produced  earlier 
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crops  than  his.  But  the  facts  do  not  show  that  hia  disappoint- 
ment for  that  cause  was  very  great,  or  that  it  gave  him  any 
very  serious  cause  for  complaint  against  Fleet  He  agreed  to 
purchase  the  place  on  the  15th  of  August,  1841.  He  visited  it 
occasionally  between  that  time  and  the  following  March,  and 
found  upon  it  an  experienced  farmer  who  had  cultivated  it  six 
years.  If  his  principal  object  had  been  to  obtain  a  place  capa- 
ble of  raising  the  earliest  vegetables,  he  would  naturally  have 
made  some  inquiries  of  this  man,  and  ascertained  its  true  char- 
acter in  that  particular.  He  took  a  deed  on  the  1st  of  March, 
1842,  and  then  went  into  possession.  He  made  a  valuable  ad- 
dition to  the  dwelling  house,  cultivated  the  farm  by  an  experi- 
enced superintendent,  was  frequently  there,  saw  the  growth  of 
the  various  crops,  and  received  the  avails.  The  early  fruits 
and  crops,  about  which  he  expressed  so  much  anxiety,  were 
strawberries,  raspberries,  cucumbers,  potatoes,  corn  and  melons. 
The  usual  times  when  these  are  fit  for  market  are,  for  straw- 
berries, in  May,  raspberries,  cucumbers  and  potatoes  in  June, 
and  corn  and  melons  in  July.  He  must  have  known  by  the 
latter  part  of  July  whether  the  land  was  forward  or  backward 
in  the  production  of  these  early  crops.  Strawberries  and  rasp- 
berries seem  to  have  been  of  the  most  importance ;  and  he 
doubtless  ascertained  the  capacity  of  the  land  to  produce  these 
fruits  early  or  late  by  the  middle  of  June.  Now  if  he  had  been 
misled  in  reference  to  this  matter  by  the  representations  of  Fleet, 
and  the  consequent  injury  had  been  to  the  extent  of  which  he 
now  complains,  it  is  most  singular  that  he  (being,  as  he  is,  well 
versed  in  the  law,)  should  not  have  made  immediate  complaint, 
and  called  for  prompt  redress.  On  the  contrary,  he  waited  un- 
til the  Slst  of  October,  when  he  executed  a  reconveyance,  and 
eventually  tendered  it  to  Fleet  on  the  6th  of  December.  The 
inference  would  seem  to  be  that  he  was  not  influenced  on  the 
Slst  of  October  solely  by  what  had  come  to  his  knowledge  pre- 
vious to  the  middle  of  the  antecedent  July,  but  partly  at  least 
by  what  he  had  ascertained  afterwards — and  such,  no  doubt, 
was  the  fact.  Mr.  Taylor  probably  (as  is  generally  the  case 
with  lawyers  who  turn  agriculturists,)  expected  that  his  theo- 
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retical  knowledge  would  enable  him  to  pursue  his  new  occupa- 
tion much  more  profitably  than  those  who  had  followed  it  all 
their  lives.  He  had  doubtless  read  many  of  the  publications 
on  the  subject,  with  which  farmers  have  been  favored,  some- 
times by  those  who  are  very  learned  theoretically,  and  some- 
times by  those  who  know  nothing  about  the  matter  either 
theoretically  or  practically.  Probably,  like  his  brother-in-law, 
Mr.  Ovington,  he  had  been  '*  studying  agricultural  works  for 
six  months  previously  to  ascertain  the  best  mode  of  getting 
things  early,  such  as  selecting  the  eyes  from  the  points  of  pota- 
toes." He  endeavored  to  carry  his  book  learning  into  practice. 
His  farmer,  Mr.  Poole,  was  asked  whether  Taylor  interfered 
with  him  in  the  direction  of  the  farm  ;  his  answer  was  "  yes 
sir,  with  his  books."  This  witness  was  asked  on  his  cross-ex- 
amination whether  Taylor  interfered  or  prevented  his  general 
management  of  the  farm;  his  answer  was,  "by  his  fetching 
his  books  forth  to  say  that  his  books  did  not  say  so  when  I  pro- 
posed any  thing."  And  when  asked  if  he  considered  that  the 
management  on  the  farm  was  as  proper  as  if  he  had  had  the 
control  himself,  he  answered  "  no  sir."  When  those  facts  are 
taken  into  consideration,  in  connexion  with  the  statement  of 
two  of  the  witnesses  that  the  season  was  unpropitious  for  farm- 
ers, and  that  the  farming  operations  were  retarded  by  building 
an  addition  to  the  house,  it  is  not  at  all  strange  that  the  pro- 
ject was  unsuccessful ;  and  it  is  very  natural  that  Mr.  Taylor 
should  come  to  the  conclusion  that  he  had  better  adhere  to  the 
law,  where  he  had  obtained  reputation  and  profit,  than  resort 
to  farming  where  he  could  probably  acquire  but  little  of  either. 
In  such  cases  men  are  much  more  apt  to  attribute  the  failure 
to  some  fault  of  another  than  to  their  own  want  of  judgment, 
and  it  is  by  no  means  improbable  that  Taylor  then  gave  addi- 
tional character  to  the  representations  of  Fleet,  and  their  con- 
sequences. 

The  power  of  rescinding  a  sale  of  real  estate  is  one  of  the 
highest  attrioutes  of  a  court  of  equity.  The  public  good  re- 
quires that  it  should  be  exercised  with  great  caution,  and  only 
in  cases  of  extraordinary  hardship.    The  reasons  are  too  obvi- 
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ouB  to  require  repetition  here.  The  instances  in  which  the 
power  has  been  exerted  in  this  and  the  mother  country  are 
generally  cases  where  it  is  necessary  to  prevent  great  and  al- 
most irretrievable  mischief.  If  there  are  any  exceptions,  I  am 
not  inclined  to  follow  them.  Ordinary  mistakes  of  the  pur- 
chaser,  relative  to  the  qualities  of  the  property,  caused  by  the 
commendations  of  the  seller — and  that  which  I  am  considering 
is  but  little  more — ^by  no  means  call  for  the  interposition  of  a 
court  of  equity.  Such  commendations  are  so  common  and 
natural  that  they  are  generally  expected,  and  duly  estimated. 
The  proprietor  forms  an  exaggerated  opinion  of  his  land,  and 
particularly  of  its  comparative  good  qualities.  He  may  there- 
fore sincerely  and  honestly  praise  them.  Common  prudence 
requires  that  a  purchaser  should  guard  against  this  propensity, 
by  personal  examination  and  inquiry.  He  is  excusable  for  not 
doing  so  when  such  examination  or  inquiry  would  be  difficult, 
or  when  they  are  prevented  by  the  artifice  of  the  seller.  In 
this  case  personal  inspection  would  have  been  easy.  The  farm 
.  {was  not  more  than  five  miles  distant,  and  easy  of  access. 
jProbably  Taylor  could  not  have  ascertained  by  mere  inspection 
ihe  capacity  of  the  land  to  produce  early  crops,  but  he  could  by 
inquiry  have  readily  obtained  all  requisite  knowledge  on  that 
'subject.  A  man  then  occupied  the  place  who  had  worked  it 
upon  shares  for  several  years :  he  was  of  course  well  acquaint- 
ed with  the  qualities  of  the  land,  and  particularly  its  capacity 
for  the  production  of  crops  early  or  late,  and  there  is  no  reason 
to  suppose  that  he  would  not  have  readily  communicated  his 
knowledge  in  those  particulars  to  Taylor.  If  Taylor  had  not 
^isited  the  land  before  making  his  purchase,  he  would  have 
/been  guilty  of  negligence ;  and  so  he  was  if  he  visited  it  and 
imade  no  inquiry  in  reference  to  a  matter  which  he  alleges  was 
of  great  consequence  to  him.  It  does  not  appear  that  he  was 
induced  to  abstain  from  a  personal  examination  of  the  land,  or 
making  further  inquiry,  by  any  efibrts  of  Fleet  designed  for 
such  purpose.  Nor  is  it  apparent,  or  inferable  froiff  the  circum- 
stances, that  Fleet  had  any  expectation  or  wish  that  Taylor 
would  refrain  from  exercising  the  ordinary  caution  of  a  buyer. 
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On  the  contrary,  Fleet  knew  that  the  examination  and  inquiry 
could  be  made  with  the  greatest  facility ;  and  he  must  have 
been  aware  that  they  would  have  resulted  in  the  detection  of 
any  gross  error  in  his  description  of  the  qualities  or  capacity  of 
the  land.  If  in  all  this  Taylor  has  been  careless  or  imprudent, 
he  cannot  reasonably  expect  this  court  to  interpose  in  his  be- 
half.   ^'  Vigilantihis  non  dormientibus  jura  subveniuntP 

It  would  be  impolitic,  and  often  unjust,  to  set  aside  a  sale 
merely  because  the  seller  had  warmly  commended  the  qualities 
of  the  property,  and  the  buyer  bad  been  consequently  disap- 
pointed. The  rule  in  such  cases  is  "  simplex  commendatio  nan 
MigcUP  Purchasers  are  often,  perhaps  generally,  disappointed 
in  reference  to  some  supposed  quality  of  what  they  obtain.  To 
allow  them  to  escape  from  their  bargains  for  such  causes  would 
generate  great  carelessness  on  their  part,  and  would  constitute 
a  fruitful  source  of  litigation.  It  would  create  an  uncertainty 
in  our  sales  which,  particularly  as  to  those  which  relate  to  real 
estate,  would  be  most  mischievous.  These  considerations  should 
of  course  apply  only  to  cases  free  from  fraud.  Where  that  ex- 
ists, the  perpetrator  should  bear  all  the  consequent  losses,  and 
the  courts  should  not  hesitate  to  encounter  any  labor  which 
may  be  requbite  to  detect  and  punish  it. 

Neither  should  a  sale  be  vacated  by  reason  of  a  mistake 
caused  by  the  representations  of  the  seller,  unless  the  difference 
between  the  recommended  and  actual  value  of  the  property 
should  be  very  considerable.  A  mere  disappointment  of  the 
buyer  in  some  unimportant  particular,  although  he  may  have| 
made  it  the  principal  inducement  for  his  purchase,  is  not 
enough.  That  may  sometimes  happen  without  any  farther! 
injury,  and  he  may  yet  have  the  worth  of  his  money.  The 
law  does  not  protect  the  fanciful,  but  only  the  substantial,  inter- 
ests of  suitors.  The  real  injury  in  the  case  under  consideration 
does  not  seem  to  have  been  very  great.  The  land,  it  is  true, 
does  not  produce  as  early  crops  as  the  other  shore  lands  in  the 
same  vicinity.  The  difference  in  value  between  the  two,  for 
gardening  purposes,  is  variously  estimated  by  the  witnesses ; 
some  of  them  say  that  it  is  about  half,  while  the  others  think 
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that  it  is  about  fifty  dollars  the  acre.  It  no  where  appears, 
however,  that  Fleet  would  have  sold  the  land  for  the  price 
which  he  obtained,  if  with  its  superior  advantages  of  location, 
it  had  possessed  equal  capacity  for  raising  early  products.  He 
sold  it  for  its  own  qualities,  not  for  those  of  other  lands.  Tay- 
lor, however,  expected  to  obtain  as  early  land  as  any  in  that 
vicinity,  and  was  so  far  disappointed.  But  that  could  not  have 
been  his  only  object.  He  wished  to  obtain  an  agreeable  and 
healthful  place  of  residence  for  himself  and  his  family.  That 
he  has  procured,  although  probably  he  does  not  value  it  so 
highly  now  as  he  did  at  the  time  of  his  purchase,  as,  owing  to 
the  fortunate  restoration  of  his  health,  he  has  returned  to  New- 
York.  Neither  could  he  have  reasonably  supposed  that  all  the 
land  could  be  used  for  the  sole  purpose  of  raising  early  vegeta- 
bles and  fruit.  Even  on  the  shore  farm  adjoining,  according 
to  the  testimony  of  the  owner,  (Mr.  Prince,)  but  half  of  the  land 
is  adapted  for  that  use.  No  doubt  Taylor  intended  to  devote 
a  considerable  portion  of  his  farm  to  other  usual  purposes,  such 
as  grazing  for  his  horses  and  cows,  and  raising  hay  for  his 
stock,  and  grain  and  other  provisions  for  his  family.  The  wit- 
nesses describe  this  land  as  being  well  adapted  for  ordinary 
farming  purposes.  There  was  no  disappointment  in  that  re- 
spect. Besides,  lands  in  this  vicinity  are  frequently,  perhaps 
generally,  purchased  on  speculation,  to  be  sold  as  building  lots. 
Lawyers  in  particular  are  much  more  in  the  habit  of  specula- 
ting in  lands  than  of  laboring  on  them.  The  price  given  for 
this  laud  was  considerably  more  than  any  land  was  worth  for 
gardening  purposes.  It  exceeded  250  dollars  the  acre,  although 
Mr.  Prince  thinks  that  the  value  of  the  best  land  for  gardening 
purposes  does  not  exceed  150  dollars  the  acre.  It  would  seem 
that  lands  in  this  neighborhood  generally  sell  for  much  more 
than  they  are  worth  for  raising  early  products,  and  are  more 
valuable  for  other  objects.  Mr.  Prince,  at  a  time  when  the 
price  of  land  was  low,  gave  8000  dollars  for  36  acres,  the  build- 
ings being  valued  at  400  dollars.  True,  his  was  a  shore  farm, 
but  he  says  that  Taylor's  farm  would  produce  as  high  an  an- 
nual rent  as  his.    Ovington  gave  6000  dollars  for  26  acres  ad- 
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joming  Taylor's,  and  possessing  about  the  same  advantages. 
Speculation  seems  to  prevail  to  a  considerable  extent  in  this 
part  of  the  country.  Mr.  Prince  obtained  1000  dollars  for  two 
acres,  and  asks  at  the  rate  of  400  dollars  for  an  acre  of  his  land 
situate  on  a  line  with  Taylor's  farm.  On  a  careful  examina- 
tion of  all  the  testimony,  it  appears  to  me  that,  although  Mr. 
Taylor  may  have  been  disappointed  in  the  particular  of  raising 
early  crops,  he  did  not  give  much,  if  any,  more  than  the  market 
value  of  the  land.  It  is  rather  a  confirmation  of  this  conclu- 
sion that  Fleet,  who  is  desciibed  as  a  good  judge  of  the  value 
of  lands,  gave  the  same  price  for  it  some  six  years  before — at 
least  such  was  Fleet's  assertion  to  Taylor — and  it  was  not  con- 
tradicted, as  it  might  easily  have  been,  and  would  have  been, 
had  it  been  untrue. 

The  circumstances  of  this  transaction  are  far  from  bringing 
it  within  the  mischiefs  proved  in  the  principal  cases  where  sales 
have  been  rescinded,  by  reason  of  mutual  mistakes,  by  courts 
of  equity.  In  Bingham  v.  Bingham,  (1  Ves,  sen.  127,)  the 
vendee  acquired  nothing  by  his  deed,  he  having  by  mistake 
purchased  his  own  land.  In  Stapleton  v.  Scott,  (13  Ves,  425,) 
the  vendors,  who  acted  as  executors,  had  no  power  to  sell.  In 
Hitchcock  V.  Giddings,  (4  Price  135,)  the  vendor  engaged  to 
sell  land  in  which  he  had  no  interest  whatever.  In  Champlin 
V.  Lay  tin,  (  1  Edw.  Ch.  R,  471 ;  6  Paige,  189,)  the  two  lots 
which  were  conveyed  by  the  deed  had  been  previously  dedi- 
cated as  streets,  and  the  owner  was  entitled  to,  and  was  event- 
ually awarded,  only  a  nominal  sum  for  damages.  In  Fulton^s 
Executors  v.  Rosevelt,  (5  John.  Ch.  Rep.  174 ;  and  2  Cowen^s 
R.  129,)  the  purchase  was  of  a  coal  mine  which,  as  it  turned 
out,  was  under  the  bed  of  a  navigable  river,  and  could  not  be 
worked.  In  Stewart  v.  Andrews,  which  came  before  us  last 
January,  the  deed  was  for  a  narrow  strip  of  land  in  Buffalo, 
extending  from  the  canal  to  the  lake.  It  was  described  in  the 
deed  as  being  bounded  on  the  south  by  a  street  66  feet  wide. 
The  land  had  been  purchased  for  building  lots,  and  was  worth- 
less for  any  other  purpose.  It  was  discovered  after  the  sale 
that  the  street  from  the  canal  to  the  lake,  instead  of  being  66 
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feet,  was  but  11  feet  wide.  The  land,  for  that  cause,  was  not 
worth  a  tenth  part  of  the  purchase  money.  We  therefore  af- 
firmed so  much  of  the  vice  chancellor's  decree  as  annulled 
the  sale. 

There  is  no  comparison  between  these  cases  and  that  now 
before  us.  Nor  do  we  see  any  thing  in  the  evidence  which 
calls  upon  us  to  rescind  the  sale  in  question. 

The  decree  made  at  the  special  term  must  be  reversed  with 
costs.  The  bill  filed  by  Mr.  and  Mrs  Taylor  must  be  dismissed 
also  with  costs.  In  the  other  suit  a  decree  may  be  entered  di- 
recting a  reference  to  ascertain  the  amount  due,  and  providing 
that  upon  the  coming  in  and  confirmation  of  the  report  the 
mortgaged  premises  shall  be  sold,  to  satisfy  the  amount  reported 
to  be  due,  with  the  interest  and  costs. 

Edwards,  J.  The  justice  by  whom  this  cause  was  decided 
at  the  special  term,  held  that  the  complainant  was  entitled  to 
relief,  on  the  ground  of  mistake.  The  bill,  however,  seeks 
relief  upon  the  additional  ground  of  fraud.  And  the  case  was 
pressed  upon  the  argument,  and  must  now  be  decided,  upon 
both  the  grounds  taken  in  the  bill. 

The  first  question  to  be  considered  is,  whether  the  sale  was 
made  upon  false  and  fraudulent  representations. 

There  was  no  dispute  upon  the  argument,  as  to  the  law  upon 
this  subject,  and  the  question  is  entirely  one  of  facL  The  fraud- 
ulent representation  alleged  in  the  bill  is,  that  the  land  was  as 
early  if  not  earlier,  than  any  laud  on  that  part  of  Long  Island* 
The  proof  of  the  alleged  fraudulent  representation,  rests  upon 
the  testimony  of  Henry  A.  Ovington,  the  brother-in-law,  and 
William  H.  Ovington,  the  nephew  of  the  complainant,  each  of 
whom  professes  to  testify  to  the  same  conversation. 

The  last  named  witness  says  that  the  defendant  represented 
that  the  land  in  question  was  as  early  as  any  that  could  be  ob- 
tained. The  other  witness  says  that  the  defendant  stated  that 
there  was  no  earlier  land  any  where  about.  A  question  was 
raised  upon  the  argument,  as  to  what  was  the  meaning  of  the 
representation  testified  to  by  William  H.  Ovington.    On  the 
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one  side  it  was  contended  (bat  it  meant  no  more  than  that  the 
land  was  as  early  as  any  that  there  was  for  sale,  and  that  there 
was  no  proof  that  there  was  any  earlier  land  for  sale.  On  the 
other  hand  it  was  contended  that  the  expression  meant  that  the 
land  was  as  early  as  any  oq  that  part  of  the  island.  It  is  not 
necessary,  with  the  view  that  I  have  taken  of  this  question,  to 
decide  which  is  the  proper  meaning  to  be  given  to  this  repre« 
sentation.  To  say  the  least  of  it,  the  meaning  is  ambiguoas. 
There  is  some,  though  less  ambiguity  as  to  the  meaning  of  the 
representation  testified  to  by  Henry  A.  Ovington.  It  will  be 
remarked  that  while  these  witnesses  both  testify  to  the  same 
conversation,  they  not  only  differ  from  each  other,  but  each 
differs  from  the  allegations  contained  in  the  bill  of  complainL 

Now,  adopting  the  elevated  rule  of  morality  which  is  laid 
down  in  the  case  of  Doggett  v.  EmmonSj  (2  Story,  473,)  and 
which  was  relied  upon  by  the  justice  who  decided  this  case  at 
the  special  term,  and  assuming  it  to  be,  as  it  undoubtedly  is,  a 
clear  principle  of  equity  that  there  should  be  '^  the  most  scru- 
pulous good  faith  and  exalted  honesty  in  every  representation 
made  by  a  vendor  as  an  inducement  to  the  sale ;"  still  there  is 
another  principle  of  law,  equally  well  settled,  that  when  fraud 
is  charged,  it  must  be  clearly  and  fully  substantiated  by  proof. 
Ddum  non  nisiperspicius  indiciis  probari  convenU.  (1  Poth, 
an  Oblig.  by  Evans,  p.  19,  n.  30.     1  Story  Eq.  Juris,  h  194.) 

Where  there  is  ambiguity  in  the  meaning  of  the  expression 
used,  how  can  it  be  said  with  certainty  that  the  representation 
is  either  false  or  fraudulent?  And  a  fortiori,  how  can  fraud 
be  imputed  when  there  is  discrepancy  and  uncertainty  in  the 
proof  itself?  But  irrespective  of  this,  and  even  if  it  should  be 
admitted  that  the  representation  alleged  in  the  bill  has  been 
substantially  proved,  still  it  seems  to  me  that  the  testimony  does 
not  establish  a  case  of  bad  faith  on  the  part  of  the  defendant 

The  next  ground  on  which  the  complainant  seeks  relief  is, 
that  there  was  a  mutual  mistake  as  to  a  material  fact. 

To  a  certain  extent,  the  same  objection  taken  to  the  insuflS-- 
ciency  of  the  proof  to  sustain  the  allegation  of  fraud,  will  apply 
to  the  testimony  which  is  relied  upon  to  sustain  the  allegation 


108  CA8B8  IN  LAW  AND  EaUITT  LJdlt  15 


Tajlor  V.  Fleet 


of  a  mistake.  But  for  other  reasons,  I  tbiok  that  the  complain-, 
ant  has  failed  to  make  out  a  case  which  entitles  him  to  relief 
on  this  ground. 

To  entitle  a  party  to  relief  in  a  court  of  equity,  on  the  ground 
of  mistake,  in  a  case  free  from  fraud,  the  mistake  must  be,  1.  As 
to  a  material  fact  constituting  the  very  essence  and  condition  of 
the  contract.  2.  The  mistake  must  be  as  to  a  fact  of  such  a  na- 
ture, that  the  party  could  not  by  reasonable  diligence  get  know- 
j  ledge  of  it,  when  put  upon  inquiry.  (1  Storp^s  JSq.  Jurisp.  h  146.) 

The  fact  in  reference  to  which  the  complainant  alleges  that 
he  was  mistaken  in  this  case,  was  a  peculiar  quality  of  the  soil, 
which  would  enhance  the  value  of  the  land  in  question,  for  a 
particular  purpose,  but  which  could  have  no  influence  upon  its 
value  for  other  or  general  purposes  ;  a  quality  too  which,  as  ap- 
pears by  the  testimony,  belonged  only  to  a  very  small  strip  of 
land  upon  that  part  of  Long  Island,  and  which  would  be  affected 
in  some  measure  by  the  nature  of  the  season,  and  the  method 
of  cultivation  adopted.  It  might  admit  of  doubt,  whether  this 
is  a  fact  of  such  a  character  that  a  court  of  equity  could  say, 
with  certainty,  that  had  there  been  full  knowledge  on  the  part 
of  the  complainant,  he  never  would  have  entered  into  the  con- 
tract. It  appears  by  the  testimony  that  the  land  in  question 
was  capable  of  producing  early  crops  ;  and  it  is,  to  say  the  least, 
questionable  whether  the  complainant  is  entitled  to  relief  be- 
cause it  did  not  fulfil  his  very  sanguine  expectations,  in  pro- 
ducing the  earliest  crops  that  could  be  produced  in  that  part  of 
Long  Island. 

The  remaining  question  to  be  considered,  is  whether  the 
fact  in  reference  to  which  the  complainant  alleges  that  he  was 
mistaken  is  not  one  of  which  he  might  have  obtained  know- 
ledge, by  reasonable  diligence.  If  it  is,  it  is  a  fact  in  reference 
to  which  a  court  of  equity  will  suppose  that  he  must  have  had 
knowledge,  or,  as  is  expressed  in  the  rule  of  the  civil  law,  which 
is  cited  with  approbation  by  Justice  Story ;  knowledge  will  be 
imputed  to  him  qui  earn  rem  dUigenter  inquirendo  notam  ha- 
"  here  possit.  {Story^s  Eq.  Jurisp,  h  146,  note  2.  Dig.  lib.  22, 
tU  6,  1, 9,  §  2.    Pothier  Pand.  lib.  22,  tit.  6,  §  4  fio^e  11.)    A 
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court  of  eqaity  refuses  its  aid  to  those  who  <'  by  their  own  neg- 
ligeDce,  and  by  that  alone,  have  incurred  the  loss  or  may  suffer 
the  inconvenience."  {Ibid.) 

In  this  case,  if  the  complainant  had  considered  it  so  essential 
to  ascertain  whether  there  was  any  land  upon  that  part  of  Long 
Island,  capable  of  producing  earlier  fruits  or  vegatables,  he 
could  easily  have  informed  himself.  But  it  seems  that,  instead 
of  using  any  means  to  do  so,  when  he  inquired  of  Mr.  Beuren, 
who  owned  land  in  the  neighborhood,  as  to  the  value  of  the 
land  in  question,  he  did  not  even  make  the  inquiry  as  to  its 
quality  for  producing  early  crops. 

With  these  views,  I  am  of  opinion  that  the  decree  made  at 
the  special  term  should  be  reversed  with  costs. 

McCouN,  J.  concurred. 

Decree  reversed. 


Monroe  Special  Term,  July,  1848.     Welles,  Justice. 
The  People,  ex  rel.  Owen  and  others,  vs.  Davison. 

What  acts,  committed  by  the  defendant  in  an  ejectment  suit,  will  be  considered 
as  amounting  to  wasUy  proper  to  be  restrained  by  an  order  of  the  court,  under 
the  statute,  upon  the  application  of  the  plaintiff;  where  the  defendant  has  been 
in  possession  for  many  yean,  claiming  the  premises  in  fee,  in  his  own  right, 
and  in  hostility  to  the  plaintiff. 

A  person  in  possession  of  land  under  such  circumstances  should,  until  he  is  legally 
evicted,  be  permitted  to  remain  in  the  full  enjoyment  thereof,  to  the  extent  that 
he  would  be  were  no  adverse  claim  set  up;  subject  to  the  restriction  that  he 
shall  not  commit  a  permanent  and  lasting  injury  to  the  inheritance. 

Previous  to  October,  1845,  the  relators  commeuced  an  actioo 
of  ejectment  against  the  defendant  to  recover  the  possession  of 
certain  premises  in  the  town  of  Greece  in  the  county  of  Monroe, 
being  a  farm  of  about  145  acres,  claiming  to  own  the  same  in  fee. 
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On  the  3l8t  of  October,  1846,  the  late  supreme  court,  on  the  Kffl^ 
catioQ  of  the  plaiatiffg  (the  relators)  made  an  order,  reoitiog  that 
satisfactory  proof  had  been  made,  that  the  defendant  had  com- 
mitted waste  upon  the  premises  in  question  since  the  commence- 
ment of  the  said  action,  and  restraining  him  from  the  commission 
of  further  waste,  d&c.  At  the  Monroe  general  term  hdd  in 
March,  1848,  upon  an  ex  parte  application  of  the  relators  show- 
ing that  the  defendant  had  violated  the  order  by  cutting  down 
and  carrying  away  the  growing  and  standing  timber  and  wood 
upon  the  said  premises,  since  the  service  upon  him  of  the  said 
order,  an  order  was  made  that  an  attachment  issue  against  the 
defendant.  At  the  Monroe  special  term  held  in  May,  1848,  at 
which  the  attachment  was  returnable,  the  relators  and  defen- 
dant appeared,  and  interrogatories  were  filed  by  the  relators* 
The  defendant  filed  his  answer,  in  which  he  fuUy  purged  the 
contempt  by  denying  or  explaining  the  acts  of  waste  charged : 
whereupon,  an  order  was  made  on  motion  of  the  relators,  refer- 
ring it  to  the  clerk  of  Monroe  county  to  take  and  report  the 
proofs  of  the  respective  parties,  touching  the  question  of  waste. 
At  the  present  term  the  referee  made  a  report  of  the  proo& 
taken  by  him,  consisting  of  the  depositions  of  some  eighteen 
witnesses,  and  containing  some  300  folios.  A  motion  was  now 
made  for  final  proceedings  against  the  defendant  for  the  waste 
alleged  to  have  been  committed,  which  motion  was  resisted 
upon  the  ground  that  the  proofs  did  not  establish  the  fact  that 
the  defendant  was  guilty  of  the  commission  of  waste. 

D.  B.  Beach  4*  C,  Tucker^  for  the  relators. 

C.  M.  Lee  4*  L.  Farrar,  for  the  defendant. 

Welles,  J.  From  an  attentive  examination  and  considera- 
tion of  the  voluminous  proofs  returned  by  the  referee,  together 
with  the  defendant's  answers  to  the  interrogatories,  I  have  come 
to  the  following  conclusions  of  fact.  1st  That  a  number  of 
years  prior  to  the  time  of  the  commencement  of  the  action  of 
ejectment  the  defendant  took  possession  as  owner  of  the  prem- 
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M  lot  ID  question,  which  was  then  in  a  wild  and  unculli- 
vaied  state.  2d.  That  about  the  same  time,  he  commenced 
clearing  up  and  improving  the  same,  and  continued  from  time 
to  time  so  to  clear  up,  improve,  and  cultivate  the  said  lot,  until 
the  service  upon  him  of  the  order  of  the  Slst  of  October,  1845, 
restraining  the  commission  of  waste,  and  that  since  that  time 
be  has  also,  at  various  times  and  occasions,  cut  down,  or  caused 
to  be  cut  down  and  taken  away  trees,  timber  and  wood  stand- 
ing and  growing  on  the  said  premises.  3d.  That  such  cutting 
down  and  taking  away  of  standing  trees  and  timber  has  been 
principally,  if  not  all,  done  in  the  regular  progress  of  clearing 
and  improving  the  lot,  or  in  the  procuring  of  fencing  materials 
for  the  same,  and  that  such  cutting  and  clearing  were  not  con- 
trary to  good  husbandry.  4th.  That  there  is  left  upon  the  lot, 
at  least  fifty  acres  of  wood  and  timber  land,  upon  which  it  does 
&ot  appear  that  any  trees  have  been  cut,  and  which  is  a  suffi- 
cient portion  of  the  lot  to  be  left  for  the  purpose  of  wood  and 
timber,  and  that  good  husbandry  requires,  or  wojuld  admit  of, 
the  residue  of  the  said  lot  to  be  put  under  cultivation.  And  5th. 
That  the  action  of  ejectment  is  still  depending  and  undeter- 
mined, and  that  the  parties  thereto  respectively  claim  to  be  the 
owners  of  the  lot  in  fee. 

The  question  of  what  acts  are  to  be  deemed  waste,  has  gene- 
rally arisen  between  the  owner  in  fee  and  the  tenant  for  life  or 
years ;  and  they  are  defined  to  be  such  acts  as  occasion  a  per- 
manent injury  to  the  inheritance.  The  question  in  the  present 
case  arises  between  parties,  both  of  whom  claim  to  be  the 
owners  in  fee.  The  defendant  b  and  has  been  for  many  years 
in  possession,  claiming  in  his  own  right  and  in  hostility  to  the 
relators. 

The  statute  provides  that  "  after  the  commencement  of  any 
action  for  the  recovery  of  land  or  for  the  recovery  of  the  posses- 
sion of  any  land,  the  defendant  shall  not  make  any  waste  of 
the  land  in  demand,  pending  the  suit ;  and  if  such  defendant 
shall  commit  waste,  the  court  in  which  the  suit  is  pending 
shall  have  power,  on  the  application  of  the  plaintiff,  to  make 
an  order  restraining  the  defendant  from  the  commission  of  any 
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further  waste  thereon."  (2  R.  S.  336,  i  18.)  The  relation 
in  which  the  defendant  stands  to  the  relators,  who  are  the 
plaintiffs  in  the  ejectment  suit,  is  quite  as  favorable  as  that  of 
the  tenant  to  the  remainder-man  or  reversioner,  for  the  purpose 
of  determining  what  shall  be  considered  waste. 

The  defendant  in  possession  claiming  title,  is  to  be  regarded 
the  owner  of  the  premises,  against  all  the  world,  until  a  better 
title  than  his  shall  be  established  by  a  judicial  determination ; 
{The  People  v.  Albertt/j  11  Wend.  160;)  and  if  there  is  any 
difference  between  him  and  the  tenant  in  this  respect,  it  is  in 
favor  of  the  former.  At  any  rate,  the  doctrine  as  to  what  shall 
be  considered  waste,  should  not  be  extended  as  against  him, 
beyond  what  would  be  proper  in  the  case  of  a  tenant  and  rever- 
sioner or  him  in  remainder.  I  think  the  rule  should  be  the 
same  in  both  cases.  Looking  at  this  case  in  that  light,  I  am 
not  prepared  to  say  that  the  conduct  or  acts  of  the  defendant 
amount  to  waste.  A  number  of  years  before  the  commence- 
ment of  the  ejectment  suit,  he  went  into  possession  as  owner  of 
the  premises  in  question,  which  was  a  lot  of  145  acres,  and  was 
at  that  time  wholly  wild  and  uncultivated.  All  that  he  has 
done  since,  has  been  to  improve  the  condition  of  the  land,  and 
render  it  more  valuable,  to  whoever  shall  turn  out  to  be  the 
true  owner. 

If  the  cutting  down  of  standing  trees  which  are  denominated 
timber  trees,  or  the  doing  of  any  acts,  which  under  other  cir- 
cumstances would  be  regarded  waste,  but  which  in  such  case 
were  necessary  to  the  regular  clearing  up  and  improvement  of 
the  lot,  so  as  to  put  it  in  proper  farming  condition,  according  to 
thr  rules  of  good  husbandry,  are  to  be  adjudged  waste,  then  it 
is  in  the  power  of  any  one  who  might  choose  to  commence  an 
action  of  ejectment  for  the  lot,  to  defeat  the  plans  of  the  defen- 
dant for  its  improvement  and  cultivation,  however  reasonable, 
wise  and  judicious  they  might  be.  Such  a  rule  would,  in  many 
cases,  gfeatly  impair,  if  not  wholly  destroy  the  value  of  the 
possession  of  the  defendant,  or  of  the  tenant  for  life  or  years. 
I  think  the  defendant  should  be  permitted  to  remain  in  the  full 
enjoyment  of  the  premises,  to  the  extent  he  would  be,  in  case 
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no  adverse  claim  was  set  up,  until  he  shall  be  legally  evicted, 
save  only,  that  he  shall  not  be  allowed  to  commit  a  permanent 
or  lasting  injury  to  the  inheritance.  The  very  term  waste,  im- 
plies injury,  or  damage ;  and  without  such  ingredients,  it  would 
seem  there  can  be  no  waste.  The  conduct  and  acts  of  the  de- 
fendant as  established  by  the  proof  in  this  case  do  not,  in  my 
judgment,  amount  to  such  injury. 

Should  the  defendant  in  his  process  of  clearing  the  land  in 
question,  continue  to  cut  down  timber  or  other  wood,  so  as  to 
encroach  upon  what  should  be  left  and  preserved,  as  necessary 
to  keep  the  fences  and  other  erections  in  repair,  and  for  fire 
wood  for  the  use  of  the  occupant,  he  would  probably  be  guilty 
of  waste,  and  upon  application  would  be  restrained  or  punished. 

The  motion  for  further  proceedings  against  the  defendant 
should  be  denied,  and  he  should  be  discharged  from  the  attach- 
ment ;  but  as  the  question  is  of  somewhat  new  impression,  and 
is  now,  I  believe,  presented  in  the  present  aspect  for  the  first 
time,  no  costs  are  allowed  to  the  defendant  as  against  the 
relators. 

Motion  denied. 


Oneida  Special  Term,  July,  1848.     Oridley^  Justice. 
CusHMAM  and  others  vs.  Shepard  and  others. 

Fonn  and  requisites  of  a  decree  against  the  stockholders  of  a  corporation  fat 
manafactoiing  purposes,  formed  under  the  act  of  March  22,  1811,  on  a  biU 
filed  by  a  creditor,  subsequent  to  the  dissolution  of  the  corporation,  to  compel 
the  payment,  by  the  defendants,  of  a  debt  owing  by  the  corporation ;  wh^re  a 
portion  of  such  stockholders  have  paid  for  their  stock  in  full,  and  have  also 
paid  other  sums  towards  the  debts  of  the  company,  and  the  other  stockholders 
have  not  paid  for  their  stock  in  full,  and  have  contributed  nothing  towards  tha 
payment  of  its  debts. 

Where  a  coxporation  formed  for  manufacturing  purposes,  under  the  act  of  March, 
181 1,  was  dissolved  by  limitation  of  time,  and  a  new  company,  having  the  saxna 
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amount  of  eapital  and  bearing  the  same  name,  was  formed  by  the  atockhelders 
of  the  old  one,  or  a  part  of  them,  and  all  the  property  and  effects  of  the  old 
corporation  were  tranaferred  to,  and  received  by  the  new  company,  which 
continued  the  business,  without  any  apparent  change  of  interest,  until  it  was 
diiiolved  by  a  sale  of  all  its  property  upon  execution ;  Held  that  the  new  com- 
pany was  intended  by  all  parties  as  a  virtual  continuation  of  the  old  corpora- 
tion, with  all  its  responsibilities  and  obligations;  and  that  such  new  company, 
and  the  personal  liability  of  the  persons  who  were  its  stockholders  at  the  time 
of  its  dissolution,  constituted  the  primary  fund  for  the  payment  of  a  judgment 
recovered  against  such  company,  for  a  debt  due  by  the  old  one ;  which  Aind 
most  be  exhausted  before  the  judgment  creditor  could  resort  to  the  personal 
liability  of  the  stockholders  of  the  old  company ;  the  new  company  being  con- 
sidered the  principal  debtor  and  the  old  company  the  surety. 
Where  complainants  alleged  in  their  bill  that  a  defendant  was  a  stockholder  of  a 
company,  at  the  time  of  its  dissolution,  and  the  defendant,  in  hb  answer,  de- 
nied that  he  was  the  owner  of  any  of  the  stock  of  the  company,  at  that  time, 
and  alleged  pooitively  that  previous  to  such  dissolution,  he  had  assigned  all  his 
stock  to  another  person ;  Held  that  such  denial  and  averment  were  responsive 
to  the  bill,  and  were  conclusive  as  to  the  fact,  until  overthrown  by  the  testimo- 
ny of  more  than  one  witness. 

In  Equity.  This  was  an  appeal  by  the  defendant  Shep- 
ard, from  a  decree  of  the  late  vice  chancellor  of  the  fifth  circuit. 
The  bill  was  filed  by  the  complainants  as  creditors  of  ^'  The 
Phenix  Manufacturing  Company,"  to  recover  from  the  defen- 
dants, who  were  alleged  to  be  the  stockholders  composing  said 
company,  at  the  time  of  its  dissolution,  a  debt  which  was  then 
due  and  owing  to  the  complainants,  from  the  company.  The 
bill  was  founded  on  the  7th  section  of  the  '^  act  relative  to  incor- 
porations for  manufacturing  purposes,"  passed  March  22^  1811 ; 
which  section  contained  the  following  provision :  '^  and  that  for  all 
debts  which  shall  be  due  and  owing  by  the  company  at  the 
time  of  its  dissolution,  the  persons  then  composing  such  com- 
pany shall  be  individually  responsible  to  the  extent  of  their 
respective  shares  of  stock  in  the  said  company,  and  no  further," 
&c.  (3  R.  S.  222, 2d.  ed.)  The  Phenix  Manufacturing  Com- 
pany was  incorporated  December  26,  1821,  and  was  dissolved 
by  limitation  of  time,  on  the  26th  of  December,  1841.  The 
debt  of  the  complainants  was  contracted  May  5th,  and  August 
17th,  1841,  and  a  judgment  was  recovered  for  $1742,41  March 
17,  1843,  and  an  execution  was  issued  and  returned  unsat- 
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isfied.  The  defeDdants  were  all  alleged,  in  the  bill,  to  have  httn 
stockholders  at  the  time  of  the  dissolution  of  the  company.  It 
appeared  from  the  answer  of  the  defendant  Campbell,  and 
from  the  evidence,  that  on  the  23d  of  December  a  new  compa- 
ny, embracing  the  same  stockholders  as  the  old  company,  or  a 
part  of  them,  was  incorporated,  by  the  same  name  as  the  old 
company,  and  that  all  the  property  of  the  old  company  was 
transferred  to  the  new  corporation.  The  new  company  con- 
tinued to  carry  on  the  business  until  on  or  about  the  let  of 
March,  1843,  when  the  corporation  was  dissolved  by  a  sheriff's 
sale  of  all  the  property  of  the  company.  At  the  time  of  the  dis- 
solution of  the  old  company,  the  stock  in  that  company  was 
held  by  the  defendants  in  equal  proportions,  i.  e.  83^  shares 
each.  A  part  of  the  stockholders,  including  the  defendant 
Shepard,  had  paid  for  their  stock  in  full,  and  three  of  them, 
Campbell,  Page  and  Morehouse,  had  paid  considerable  sums 
in  addition,  towards  the  debts  of  the  company,  but  the  other 
stockholders  had  not  paid  for  their  stock  in  full. 

The  vice  chancellor  made  a  decree  for  the  payment  of  the 
complainants'  debt,  by  the  defendants;  directing  a  reference  to 
a  master  to  ascertain  the  debts  due  by  the  Phenix  Manufactur- 
ing Company,  exclusive  of  the  complainants'  debt ;  and  allow^ 
ing  any  of  the  creditors  to  come  in  and  prove  their  debts  on  the 
foot  of  the  decree.  The  decree  also  directed  the  master  to  as- 
certain the  solvency  of  the  stockholders,  and  the  balance  paya<* 
hie  by  each,  and  to  make  all  just  allowances,  <fcc. 

BL  Denio,  for  the  appellant.  I.  Only  those  stockholders  art 
individually  responsible  who  were  such  stockholders  at  the  time 
of  the  dissolution  of  the  corporation.  The  defendant  Shepard 
had  ceased  to  be  a  stockholder  of  the  corporation  which  was 
the  complainants'  debtor,  prior  to  the  time  of  the  dissolution  of 
that  corporation.  {See  2  R.  8,  222,  k  7 ;  Dibble  v.  Rogers^ 
13  Wend.  536,  541 ;  I  R.  S.  758,  §§  10,  11,  12.) 

(1.)  The  complainants  are  estopped  from  alleging  that  the 
corporation  against  which  their  demand  existed  was  dissolved 
at  any  time  prior  to  March  17th,  1843,  the  day  on  which  they 
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obtained  their  judgment.  {Cong.  Soc.  v.  Perry ^  6  New  Hamp. 
Rep.  164.  2  Ld.  Raym.  613,  614.  4  Star/Ms  Ev.  1506. 
Jackson  v.  Sheldon,  5  Cowen,  548,  554.  Penanfs  caee,  3 
CoA:e,  64,  3<2  resolution.  She  v.  Bloorn^  19  ^An.  456,  477. 
iK  C.  20  Id.  683, 684.  il/tg-e/  ^  Ames  on  Corp.  668.  (2.)  But 
if  not  technically  estopped,  the  complainants  have  elected,  by 
a  solemn  act  of  record,  to  affirm  the  corporation  as  having  an 
existence  as  late  as  March  17lh,  1843,  and  are  concluded  by 
such  election.  {Jackson  v.  Sheldon^  6  Cowen,  548.  Penanfs 
case,  3  Coke,  64.  2  Ld.  Raym.  614.  4  Siark.  Ev.  1508.) 
(3.)  But  supposing  the  old  corporation  must  be  deemed  to  have 
been  dissolved  on  the  26th  of  December,  1841,  it  was  competent 
by  a  joint  act  of  the  creditors  and  the  new  corporation  to  trans* 
fer  the  burthen  of  the  debt  from  the  old  to  the  new  corporation. 
This  was  effectively  done  by  the  judgment  which  the  plaintiffs 
recovered.  {Robertson  v.  Smith,  18  John.  459.  Penny  v. 
Martin,  4  John.  Ch.  R.  566.)  (4.)  The  bill  treats  the  old  and 
the  new  company  as  identical,  and  shows  that  the  complain- 
ants adopted  the  latter  as  their  debtors.  (5.)  Of  the  complain- 
ants' debt,  $724,81  was  contracted  tlie  18th  of  August,  1841,  at 
a  credit  of  6  months.  As  to  that  amount  the  old  company  was 
never  liable  to  be  prosecuted. 

II.  The  decree  of  the  vice  chancellor  is  erroneous  in  these 
particulars  :  the  complainauts'  debt  is  charged  jointly  upon  all 
the  defendants ;  whereas  each  should  have  been  charged  with 
such  a  proportion  thereof  as  the  amount  of  his  stock  bore  to  the 
whole  stock  of  the  corporation  owned  by  the  defendants.  (2 
R.  S.  465,  §  50,  1^/  ed.  Id.  45  to  50.  Fisk  v.  The  KeeseviUe 
Manuf.  Company,  10  Paige,  592.  The  Bank  of  Poughkeep- 
sie  V.  Ibbotsoji,  5  Hillj  461.  Penniman  v.  Briggs,  Hopk.  305.) 
Before  any  contribution  was  decreed  against  Shepard,  whose 
stock  had  been  all  paid  up,  the  stockholders  who  had  not  fully 
paid  should  have  been  decreed  to  pay  up  the  balance  due  upon 
their  shares.  (2  R,  S.  465,  §  49.)  The  debts  due  from  the 
company  to  the  stockholders  cannot  be  taken  into  account  in 
ascertaining  the  amounts  for  which  they  are  respectively  liable 
under  the  provisions  of  the  7th  section  of  the  act  of  1811 ;  but 
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if  they  were,  still  the  other  stockholders  have  not  paid  an 
amount  equal  to  that  charged  upon  Mr.  Shepard  by  the  decree 
appealed  from.  {See  Bailey  v.  Barker,  3  HUl,  188.)  An  ac- 
count should  have  been  directed  to  be  taken  of  all  the  debts 
due  from  the  company.  (2  H.  S.  465,  §  46.)  There  should 
have  been  a  reference  to  a  master.  The  costs  of  the  suit  at 
law  should  not  have  been  charged  upon  the  defendants.  (Bai- 
ley V.  Barker,  3  HUl,  188.)  The  decree  should  be  reversed : 
and  if  the  defendant  Shepard  is  liable  at  all,  an  account  should 
be  taken  upon  legal  principles,  and  a  decree  be  made  charging 
the  defendants  with  their  several  proportions  of  the  complain- 
ants' debt. 

P,  Kernan,  for  the  respondents.  I.  The  certificate  filed  in  the 
ofiice  of  the  secretary  of  state  on  the  23d  of  December,  1841, 
created  a  new  corporation.  It  was  neither  a  continuance  nor 
a  revival  of  the  old  corporation  of  the  same  name.  The  "  act 
relative  to  incorporations  for  manufacturing  purposes"  limits 
the  continuance  of  alt  corporations  created  under  that  act  to  20 
years,  and  does  not  provide  for  any  continuance  or  renewal  of 
such  corporations.  Neither  the  officers  nor  the  majority  of  the 
members  of  the  old  and  new  corporation  were  the  same.  {See 
Angell  4*  Ames  on  Corp.-  ed,  of  1843,  pp.  668,  669 ;  Bellows  v. 
Hallowell  4*  Aiigy^ta  Bank,  2  Mason^s  G.  C.  R.  43,  44 ;  Wy- 
man  v.  Hallowell  6^  Augusta  Bank,  14  Mass.  Rep.  58.) 

II.  The  complainants  are  entitled  to  a  decree  for  the  whole 
amount  of  their  debt  against  all  the  defendants,  including  costs 
of  recovering  judgment  against  the  company.  Because  there 
are  no  other  debts  of  the  company  ;  and  the  defendants  are  all 
liable,  under  the  statute,  for  a  greater  amount  than  the  plain- 
tiffs claim ;  and  the  question  of  contribution  must  be  settled 
among  themselves. 

Gridley,  J.  When  this  case  was  before  me  as  vice  chan- 
cellor, it  was  disposed  of  on  the  hearing  without  any  formal 
argument,  upon  a  statement  of  the  facts  by  the  counsel  for  the 
complainants,  which  was  assented  toby  the  counsel  for  the  de- 
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fendanU  other  than  Mr.  Shepard,  and  maialy  agreed  to  by  his 
counsel.  It  waa,  however,  insisted  that  Mr.  Shepard  was  not 
liable  as  a  stockholder,  he  having  transferred  tkis  stock  before 
the  dissolution  of  the  company  to  Edward  Shepard,  his  son ; 
and  the  evidence  to  prove  such  assignmeal  was  adverted  to. 
But  as  in  ray  judgment  it  failed  to  prove  a  delivery  of  the  as- 
signment to  the  assignee,  I  held  the  defendant,  Shepard,  lia- 
ble, as  well  as  the  other  defendants,  and  directed  a  decree  to 
be  entered  in  favor  of  the  complainants,  containing  substan* 
tially  such  provi^ons  as  are  stated  in  the  nunutes  of  the  clerk. 
I  cannot  think  that  my  attention  was  called  to  the  fact  that 
the  answer  of  the  defendant  Shepard  respensively  denied  that 
he  was  a  stockholder  at  the  tiaie  of  the  alleged  dissolution  of 
the  company. 

The  decree  was  entered,  it  seems,  without  ever  having  been 
legally  settled,  and  in  violation  of  the  express  directions  which 
the  clerk's  minutes  show  were  given  by  the  court  in  relation  to 
the  provisions  to  be  inserted  in  it.  No  motion,  however,  was 
made  to  correct  the  decree,  or  to  set  it  aside  as  irregularly  en- 
tered ;  and  it  must  now  be  regarded  as  regular  and  as  the 
decree  of  the  court ;  and  by  consequence,  if  it  be  found  to  be 
erroneous,  it  must  be  modified  or  reversed. 

That  it  is  erroneous  in  the  particulars  in  which  it  departed 
from  the  directions  given  on  the  bearing,  is,  I  think,  quite  clear. 
There  should  have  been  a  reference  to  ascertain  the  debts  due 
by  the  company — the  stockholders  who  were  liable — and  if  any 
of  them  had  paid,  on  the  debts  due  by  the  company,  over  and 
above  the  amount  of  iheir  stock  paid  in,  so  as  to  reduce  the 
sum  in  which  they  would  respectively  be  liable  on  this  bill,  to 
ascertain  such  sum  in  each  case — ^and  to  appovtion  among  the 
late  stockholders  who  are  liable  the  amounts  respectively  charge- 
able on  each,  &c.  {Fiskv,  The  Keeseville  Matwf.  Company ^ 
10  Paige,  592.  Penniman  v.  Briggs,  Hopkins,  305.  Same 
case  in  error,  8  Cowen,  387.  19  John.  450,  472.  aO  Id.  183.) 
If  the  relief  is  sought  against  such  defendants  as  were  members 
of  the  company  at  the  time  of  its  dissolution,  by  lapse  of  time, 
then  the  decree  should  not  have  embraced  either  the  $184,11, 
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sworn  to  by  the  witness  Smith,  (there  being  no  such  assignment 
of  this  demand  proved  as  would  authorize  a  recovery  in  the 
name  of  the  complainants  alone,  even  in  a  court  of  equity,)  or 
the  costs  of  the  suit  at  law ;  for  the  suit  was  against  the  new 
compatiy,  and  for  their  costs  the  stockholders  of  the  old  were 
not  liable.  (10  Paige,  592.  5  HUl,  461.  3  Id.  188.)  The 
decree  should  have  first  required  the  payment  of  all  unpaid  in- 
stalments of  stock  which  were  collectable,  in  analogy  to  the 
course  directed  to  be  taken  by  the  act  entitled  '^  of  proceedings 
against  corporations  in  equity,"  (2  R,  S,  465,  ii  49,  50,)  and 
tlien  duly  apportioned  the  residue  among  the  parties  liable  ac> 
cording  to  the  principles  of  the  court  of  equity,  whose  appro- 
priate oflSce  it  is  to  settle  all  the  rights  and  liabilities  of  the 
respective  parties  in  one  suit ;  and  to  provide  for  the  apportion- 
ment of  the  burden  among  the  several  parties  liable,  and  to  en- 
force contribution  upon  equitable  principles  in  one  suit,  so  as  to 
save  the  necessity  of  separate  suits  for  contribution — and  to 
prevent  a  useless  circuity  of  actions. 

But  I  think  that  the  imperfect  manner  in  which  the  rights 
of  the  defendant  Shepard  were  presented  at  the  hearing  in  the 
court  below,  occasioned  a  fatal  error  in  the  decree  in  relation 
to  Shepard's  liability  upon  this  bill.  It  appears  by  the  plead- 
ings and  proofs  in  the  cause  that  the  Phcenix  Company  expired 
by  its  own  limitation  on  the  26th  December,  1841,  and  that  a 
new  company  was  formed  by  the  stockholders  of  the  old  one, 
or  a  part  of  them,  on  or  about  the  23d  of  the  same  month. 
And  that  all  the  property  and  effects  of  the  old  corporation 
were  transferred  to  and  received  by  the  new  company,  which 
continued  the  business  without  any  apparent  change  of  interest, 
until  on  or  about  the  1st  of  March,  1843,  when  the  corporation 
was  dissolved  by  a  sheriff's  sale  of  all  the  property  of  the  com- 
pany, both  real  and  personal.  Now  the  liability  of  Shepard 
wiU  depend  on  the  fact  whether  he  was  a  stockholder  at  the 
time  of  the  dissolution  of  the  corporation.    (3  R.  S.  232,  i  7.) 

I.  Under  this  view  of  the  facts  it  seems  to  me  an  undeniable 
proposkiOR  that  the  relief  sought  most  be  granted  against  hhn, 
if  at  all,  on  the  ground  that  he  was  a  member  of  the  new  com- 
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pany  at  the  time  of  its  dissolution  in  March,  1843,  for  several 
reasons. 

I  think  that  this  is,  upon  a  fair  construction,  the  true  scope 
and  ohject  of  the  complainants'  bill.  And  that  the  bill  cannot 
justly  be  regarded  as  claiming  relief  upon  any  other  ground. 
It  is  true  that  the  bill  sets  out  the  time  of  the  organization  of 
the  first  company,  and  the  expiration  of  the  20  years'  limita- 
tion ;  but  this  statement  is  merely  introductory  to  and  connected 
with  the  statement  of  the  formation  of  the  new  company,  which 
at  once  succeeded  to  all  the  property  and  rights  of  the  old  one : 
and  the  pleader  obviously  regards  the  latter  as  merged  in  the 
new  association  in  such  a  manner  as  to  survive  in  its  new  or- 
ganization, and  thus  to  enjoy  a  continued  life — never  having 
lost,  so  far  as  respects  its  rights  and  liabilities,  its  personal  iden- 
tity. If  this  be  not  the  object  and  scope  of  the  bill,  why  did  it 
contain  any  allegation  concerning  the  suit  at  law ;  the  recovery 
of  the  judgment  against  the  new  corporation,  or  the  formation 
of  the  new  association,  the  transfer  of  the  property  of  the  old 
to  the  new,  or  the  names  of  its  stockholders?  And  why  does 
the  bill  speak  of  the  Phoenix  Company,  from  beginning  to  end, 
as  one  continuing  corporation,  without  any  distinction  between 
the  old  and  the  new  ?  And  unless  it  was  the  intention  of  the 
complainants  to  seek  relief  against  the  defendants  as  members 
of  the  new  corporation,  (who  were  such  at  the  time  of  its  disso- 
lution,) why  did  they  prove  and  take  a  decree  for  the  costs  of 
the  suit  against  the  new  company,  and  for  the  demand  of 
$184,11,  which  was  unlawfully  included  in  this  judgment  long 
after  the  old  company  had  ceased  to  exist  ?  A  bill  may  be 
drawn  with  a  double  aspect,  and  if  properly  framed,  may  claim 
any  relief  which  is  appropriate  under  the  prayer,  and  under  the 
state  of  facts  set  forth  in  it.  But  this  bill  does  not  on  its  face 
profess  to  be  a  bill  with  a  double  aspect  On  the  contrary,  the 
obvious  scope  of  the  bill  is  to  seek  relief  against  the  defendants 
as  stockholders  of  the  Phoenix  Company  at  the  time  of  its  disso- 
lution in  March,  1843 ;  treating  it  as  the  same  company  with 
that  which  was  its  original  debtor,  preserving  its  legal  identity 
under  its  new  oi^anization. 
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The  counsel  for  the  defendant  Shepard  has  insisted  that  by 
commencing  a  suit  against  the  new  corporation,  and  by  the 
recovery  of  a  judgment  against  it  upon  a  promise  to  pay  their 
demand  against  the  old  company,  the  complainants  have  elected 
to  make  the  new  corporation  their  debtor,  and  are  estopped 
from  asserting  their  claims  against  the  old  company,  or  against 
those  who  were  its  members  at  the  time  it  wa&  dissolved. 
Many  authorities  have  l)een  cited  in  support  of  this  position, 
among  which  are  6  N.  Hamp.  Rep.  164 ;  2  Lord  Raymond^ 
613,  614;  4  Slark.  Ev.  1508;  5  Cowen,  646,  564;  3  Coke, 
64;  19  John,  466,  477;  20  Id.  683,  684;  Angell  ^  Ames 
on  Corp.  668. 

But  without  holding  that  the  complainants  have  made  such 
an  election  as  will  estop  them  absolutely  from  resorting  to  the 
stockholders  of  the  old  company,  I  cannot  doubt,  upon  the 
facts  of  this  case,  that  the  new  company  and  the  personal  lia- 
bility of  its  stockholders,  constitute  the  primary  fund  for  the 
payment  of  the  complainants'  demand,  which  must  be  exhaust- 
ed before  they  can  resort  to  the  personal  liability  of  the  stock- 
holders of  the  old  company.  The  demand  of  the  complainants 
was  originally  the  proper  debt  of  the  Phoenix  Company ;  and 
the  property  of  that  company  was  the  primary  and  legitimate 
fund  for  its  payment.  And  after  that  should  be  exhausted, 
and  the  company  dissolved,  the  personal  liability  of  the  stock- 
holders constituted  (if  I  may  be  allowed  the  expression)  an  ad^ 
ditional  fund  in  reserve  destined  for  the  same  object  But  a 
new  company  was  formed  when  the  old  one  was  about  expiring, 
with  the  same  capital  stock,  and  the  same  stockholders — ^which 
company  continued  the  business  of  the  old  one — received  a 
transfer  of  the  entire  estate,  real  and  personal,  of  the  old  com- 
pany, and  which  we  cannot  doubt  was  intended  by  all  the  par- 
ties to  it  as  a  virtual  continuation  of  the  old  corporation^  with 
all  Its  responsibilities  and  obligations.  I  do  not  say  that  the 
law  will  regard  it  as  one  continuous  corporation :  for  if  it  will, 
there  is  an  end  of  all  individual  liability  of  the  stockholders, 
except  of  those  who  were  such  at  the  dissolution  of  the  corpo- 
ration, in  March,  1643.    But  I  maintain  that  this  was  the  view 
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of  those  stockholders  of  the  company  who  organized  the  new 
one  by  a  transfer  of  their  stock  in  the  old  one,  and  who,  as  cor- 
porators of  the  newly  organized  association,  appropriated  to  the 
use  of  the  latter  all  the  property  of  the  company.  I  insist  also, 
that  when  the  new  association  received  the  property  of  the  old, 
it  is  to  be  regarded  as  having  received  it  under  a  trust  and  ob- 
ligation to  pay  the  debts  of  the  latter ;  at  least  as  to  the  debt 
of  the  complainants,  who  have  recovered  a  judgment  for  the 
amount  of  their  debt  against  the  new  corporation,  upon  a  prom- 
ise to  pay  it — as  is  shown  by  the  record  of  judgment,  as  well 
as  by  the  allegations  in  the  bill  itself.  It  is  impossible  to  deny 
that  the  new  corporation  assumed  the  burden  of  discharging 
this  particular  debt ;  and  that  the  complainants,  by  receiving 
the  new  promise  and  prosecuting  upon  it,  became  parties  to  the 
new  arrangement  by  which  the  burden  of  paying  that  debt  was 
transferred  from  the  stockholders  of  the  old  to  the  new  com- 
pany. And  jt  is  equally  clear  that  the  promise  of  the  new  cor- 
poration, to  the  complainants,  was  made  on  the  condition  of 
the  transfer  to  the  new  company  of  the  property  of  the  old  one, 
for  there  is  not  the  slightest  evidence  of  any  other  considera- 
tion in  the  case. 

Now  upon  this  state  of  facts  it  will  be  difficult  to  maintain 
that  the  old  company,  or  its  stockholders,  are  liable  at  all,  or 
in  any  event,  for  the  payment  of  the  complainants'  debt.  But 
there  can  be  no  doubt  that  the  new  company,  so  long  as  it  has 
any  property,  and  when  that  is  exhausted,  and  the  company 
for  that  reason  is  dissolved,  the  personal  liability  of  its  stock- 
holders, constitute  the  primary  fund  for  the  payment  of  this 
debt  It  is  like  the  case  of  A.,  the  owner  of  lands,  executing 
to  B.,  his  creditor,  a  bond  and  mortgage  upon  the  premises,  and 
then  conveying  the  equity  of  redemption  to  C,  not  only  subject 
to  the  payment  of  the  bond  and  mortgage,  but  also  accompa- 
nied with  a  covenant,  which  B.  accepts,  to  pay  the  mortgage 
debt.  By  this  means  the  land  in  the  hands  of  C,  and  the  per- 
sonal liability  of  C,  become  the  primary  fund  for  the  payment 
of  this  debt.  That  primary  fund  represents  the  principal  debtor, 
and  the  personal  liability  of  A.  represents  the  surety.    Just  so 
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does  the  Dew  corporation  and  the  personal  liability  of  its  stock- 
holders represent  the  principal  debtor  in  the  case  at  bar ;  while 
the  stockholders  of  the  old  company,  if  liable  at  all,  represent 
the  surety,  and  the  court  of  chancery  will  never  enforce  pay* 
ment  against  the  surety  till  the  primary  fund  is  exhausted. 
And  besides,  the  bill  in  this  case  is  not  framed  with  the  view 
of  reaching  such  secondary  and  contingent  liability  of  the  stock- 
holders of  the  old  company,  on  the  failure  of  a  primary  fund 
for  the  payment  of  the  debt. 

II.  In  the  next  place,  if  I  am  right  in  the  position  that  the 
stockholders  of  the  new  company,  who  were  such  at  the  time 
of  its  dissolution,  are  alone  liable  on  this  bill,  the  next  inquiry 
is  whether  the  defeudant  Shepard  was  then  a  member  of  that 
corporation.  I  am  still  of  the  opinion,  as  I  was  on  the  hearing 
in  the  court  below,  that  from  the  careless  and  unskilful  man- 
ner in  which  the  witness,  Selden,  was  examined,  the  defendant 
has  failed  to  show  a  delivery  to,  and  acceptance  by,  Edward 
Shepard,  or  his  agent,  of  the  written  assignment  of  the  stock 
which  was  made  an  exhibit  in  the  cause.  But  I  am  constrained 
to  say  that  the  answer,  which  is  on  oath,  responsively  denies 
that  Shepard  was  a  stockholder  of  the  new  company  at  the 
time  of  its  dissolution.  The  fact  had  been  distinctly  charged 
in  the  bill,  and  in  the  answer  at  folio  8,  is  found  this  denial : 
^'  And  this  defendant  denies  that  he  was,  at  the  time  of  the 
dissolution  of  said  company,  as  is  stated  in  said  bill  of  complaint, 
the  owner  of  any  of  the  stock  of  said  company."  And  after 
admitting  that  at  one  time  he  did  hold  83|  shares  of  said  stock, 
which  he  received  from  his  son  as  collateral  security  for  a  debt, 
he  proceeds  in  folio  10  to  allege  as  follows :  '^  And  this  defen- 
dant further  says,  that  on  or  about  the  6ih  day  of  October,  1842, 
he,  this  defendant,  did  re-assign  and  transfer  to  said  Edward 
Shepard  the  said  83^  shares  of  said  stock  of  said  company,"  6oc. 
This  denial  is  direct  and  positive,  and  the  averment  of  the 
transfer  of  the  stock  to  Edward  is  also  positive  ;  and  both  the 
denial  in  folio  8,  and  the  averment  which  amounts  to  a  denial 
in  folio  10,  are  responsive,  and  are  conclusive  as  to  the  fact, 
until  overthrown  by  more  than  one  witness.    In  Hart  v.  Ten 
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Eyck^  (2  John.  Ch.  Rep.  85,)  it  was  held  that  the  answer  of  a 
defendant,  (who  was  interrogated  as  to  a  payment,)  alleging 
that  he  did  make  such  payment,  was  responsive,  as  though  it 
were  a  mere  formal  denial  of  a  fact  averred  in  the  bill.  {See 
(dso  Woodcock  v.  Bennett,  1  Cowen,  7^44,  742,  711.)  In  this 
case  the  bill  prayed  for  the  specific  performance  of  articles  of 
agreement  that  had  come  to  the  defendant's  hands,  and  in- 
quired how  they  were  disposed  of,  and  when,  where,  and  under 
what  pretences  he  got  hold  of  them.  He  answered  that  the 
articles  were  by  conaeni  of  parties  rescinded  and  the  seals  torn 
off.  This  was  held  by  the  court  for  the  correction  of  errors,  to 
be  responsive.  These  cases  are  cited  by  Messrs.  Cowen  &  Hill, 
(I  Cowen  4*  HilVs  Notes,  285,)  where  many  other  cases  are 
collected  confirming  this  doctrine,  to  which  I  will  do  no  more 
than  refer  generally.  And  I  will  only  add  that  the  rule  as 
stated  above  is  the  settled  doctrine  in  our  own  state  and  in 
England,  while  only  two  cases  are  cited  by  Messrs.  Cowen  d& 
Hill,  (the  first  from  1  Wash.  Rep.  224,  and  the  other  from 
6  Monroe,  620,)  holding  a  different  rule. 

Now  there  is  nothing  in  the  evidence  to  contradict  these  aver- 
ments in  the  answer.  The  complainant  might  have  called 
Edward  Shepard  for  that  purpose  ;•  but  he  did  not.  It  was  said 
on  the  argument  that  the  answer  was  impeached  by  evidence, 
which  seems  to  contradict  the  idea  that  Mr.  Shepard  held  this 
stock  merely  as  collateral  security,  and  that  he  received  it  of 
his  son.  But  I  do  not  think  that  the  credit  of  the  answer  is 
destroyed  by  this  criticism.  As  between  the  defendant  Shep- 
ard and  his  son,  it  may  well  be  that  it  was  assigned  as  collat- 
eral security.  And  it  may  be  that  Mr.  Edward  Shepard  held 
a  mere  executory  contract  for  this  stock  of  Mr.  Turner,  without 
any  actual  assignment  having  been  made,  though  the  interest 
in  the  stock  had  passed  to  him.  Such  an  error  cannot  over- 
throw the  credit  of  the  answer  so  as  to  destroy  the  efiect  of  a 
responsive  and  direct  denial. 

I  am,  therefore,  of  the  opinion  that  the  defendant  Shepard 
was  not  liable  upon  the  bill  filed  in  this  cause. 

Decree  appealed  from  reversed. 
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Albany  Special  Term,  August,  1848.    Hand,  Justice. 
Shrpard  vs.  O'Neil  and  others. 

By  a  tale  of  land  on  a  judgment,  the  lien  of  the  judgment,  and  the  right  to  redeem 
under  it,  are  taken  away. 

But  where  premises  subject  to  a  prior  mortgage  are  sold  under  judgments  against 
the  mortgagor,  and  are  bid  in  by  the  judgment  creditors,  such  judgment  cre£t- 
018  are  entitled  to  the  surplus  moneys  arising  from  a  sale  of  the  premises  under 
a  decree  for  the  foreclosure  of  the  prior  mortgage ;  in  preference  to  the  holder 
ofa  junior  judgment  upon  which  no  sale  has  been  had. 

In  EaviTT.  Exceptions  to  the  report  of  a  referee  as  to  the 
distribution  of  the  surplus  moneys  arising  on  the  sale  of  mort- 
gaged premises.  OWeil  gave  a  mortgage  dated  February  7, 
1845,  ^nd  recorded  February  11,  1845,  and  which  was  fore- 
closed by  the  plaintiff.  The  decree  of  foreclosure  was  made 
April  26, 1848,  for  $311.  The  premises  were  sold  on  the  same 
day  for  $610,  and  bid  off  by  P.  Cagger,  Esq.  Richard  Bulger 
obtained  a  judgment  against  O'Neil  for  $132,57,  which  was 
docketed  May  9th,  1845,  and  an  execution  was  issued  and  the 
mortgaged  premises  sold  thereon  on  the  8th  of  October,  1847, 
and  bid  in  by  Bulger  for  $89,  which  satisfied  his  judgment. 
William  F.  Randal  obtained  a  judgment  against  O'Neil  for 
$309,80,  which  was  docketed  November  25,  1845,  and  the 
mortgaged  premises  were  sold  upon  an  execution  issued  thereon 
on  the  13th  of  April,  1847,  and  were  bid  in  by  Randal  for 
$194,19,  the  amount  due  on  the  judgment.  The  sheriff  gave 
a  certificate  in  each  case  to  the  purchaser.  Robert  Boyd  ob- 
tained a  judgment  against  O'Neil  for  $228,32,  which  was  dock- 
eted November  27, 1845,  and  had  been  assigned  to  Mr.  Cagger. 
The  referee  reported  these  facts,  and  decided  that  after  paying 
the  decree  and  expenses  of  sale,  Bulger  was  first  to  be  paid  his 
bid  on  the  sheriff's  sale  on  his  judgment,  and  interest  from  the 
time  of  sale;  and  that  Randal  was  next  to  be  paid  his  bid  in 
like  manner ;  and  that  the  balance,  if  any,  should  be  applied 
on  the  Boyd  judgment.    To  this  report  the  assignee  of  the 
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Boyd  judgment  excepted,  and  now  moved  to  be  preferred  to 
Bulger  and  Randal. 

K  Hill,  Jun.  for  the  motion. 

C.  O.  Shepard,  contra. 

Hand,  J.  I  believe  it  ia  well  settled,  that  by  a  sale  of  land 
on  a  judgment,  the  lien  of  the  judgment  and  the  right  to  re- 
deem are  gone.    (2  Wend.  298.    4  Cowen,  136.    6  Hill,  228. 

1  Denio,  633.  1  HUl,  110.  2  Denio,  344.  10  Paijs^e,  249. 
7  Cowen,  21.  1  Barb.  S.  C.  R.  388.)  And  if  the  statute  giv- 
ing power  to  dispose  of  the  surplus  money  on  a  mortgage  sale, 
confined  the  distribution  to  Hens  "  by  jud^ent  or  decree,"  in 
the  language  of  the  93d  rule,  I  should  not  hesitate  to  declare 
against  the  claims  of  Bulger  and  Randal,  however  strong  their 
equity.  But  the  statute  is,  that  the  surplus  money  ^'  shall  be 
brought  into  court  for  the  use  of  the  defendant  or  of  the  person 
who  may  be  entitled  thereto,  subject  to  the  order  of  the  court." 
(2  R.  S.  192,  k  159.)  And,  as  the  sales  under  the  judgments 
of  Bulger  and  Randal  would,  in  time,  unless  the  land  had  been 
redeemed,  have  cut  off  the  Boyd  judgment,  even  if  the  owners 
of  those  judgments  had  no  legal  liens,  Bulger  and  Randal 
would  probably  have  been  entitled  to  relief  as  having  equitable 
liens,  unless  barred  by  some  positive  rule  of  law.  (Buchan  v. 
Sumner,  2  Barb.  Ch.  Rep.  194.)  But  they  have  liens  on  the 
land,  although  their  judgments  are  liens  no  longer.  Such  was 
the  view  of  Chancellor  Walworth  in  Snyder  v.  Stafford,  (11 
Paige,  77.)  That  case,  I  think,  disposes  of  the  case  in  hand. 
It  was  there  held,  that  after  a  sale  upon  a  judgment,  the  pur- 
chaser had  a  specific  lien,  and  was  therefore  entitled  to  the 
surplus  money  arising  from  a  sale  upon  the  foreclosure  of  a 
prior  mortgage.  It  had  before  been  decided  that  the  purchaser 
of  real  estate  at  a  sheriff's  sale,  before  obtaining  his  deed,  had 
a  lien.    {Bissel  v.  Payne,  20  John.  3.     Evertson  v.  Satoyer^ 

2  Wend,  610.  And  see  Schermerhom  v.  Merrill,  1  Barb.  S. 
C.  R.  618,  and  cases  there  cited.) 
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An  order  must  be  entered  confirming  the  report  of  the  ref- 
eree, directing  that  the  surplus  money  be  paid  accordingly. 
But  as  the  question  is  somewhat  new,  and  I  believe  the  ex- 
ceptions were  taken  before  the  case  of  Snyder  v.  Stafford 
was  published,  I  shall  not  give  costs  on  this  motion  to  either 
party. 


Same  Term.     Before  the  same  Justice. 

The  Camden  and  Amboy  Rail-Road  and  Transporta- 
tion Company  vs,  Remer  and  others. 

The  modem  doclnne  u  to  consider  corporations  as  having  such  powers  as  are 
specifically  granted  by  the  act  of  incorporation,  or  are  necessaiy  for  the  pur- 
pose of  canying  into  efiiect  the  powers  expressly  granted,  and  as  not  having 
any  other.    Per  Hand,  J. 

Bat  U  seems  that  a  corporation  need  not  set  forth  its  tiUe,  in  the  pleadings,  but 
may  show  on  the  trial,  its  corporate  existence,  and  that  it  had  power  to  make 
the  contract  which  it  seeks  to  enforce  or  make  available.  Accordingly, 
Hdd^  on  demurrer  to  a  bill  filed  by  a  corporation  as  the  assignee  of  a  demand, 
for  the  purpose  of  enforcing  the  same,  that  it  was  sufficient  for  the  complain- 
ants to  allege  generally,  in  their  bill,  that  they  were  duly  incorporated,  and 
had  power  fb  purchase  and  hold  the  demand. 

In  equity,  a  large  quantity  of  barley  belonging  to  George 
A.  Kohl  was  shipped  at  Albany,  for  Lambertsville,  N.  J.  in  a 
vessel  belonging  to  the  defendant  B.  M.  Remer.  The  vessel 
was  sunk  and  the  barley  lost,  as  Remer  insisted,  by  the  negli- 
gence of  The  Brunswick  Steamboat  and  Canal  Transportation 
Company.  Remer  sued  that  company  and  recovered  judgment, 
among  other  claims,  for  this  barley.  Remer  was  insolvent, 
and  had  assigned  this  judgment  to  a  part  of  the  other  defend- 
ants in  this  suit.  Kohl  filed  a  bill  to  compel  the  payment  to 
him  of  a  proportionate  share  of  the  judgment,  and  obtained  an 
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injunction  to  prevent  Remer  from  collecting  that  portion  of  it. 
Kohl,  during  the  pendency  of  that  suit,  sold  and  assigned  his 
claim  to  the  plaintiffs,  for  $1600,  and  received  the  purchase 
money.  The  solicitor  for  the  defendants  in  Kohl's  suit,  on  ap- 
plication, declined  to  consent  that  the  suit  should  proceed  in  his 
name  after  the  assignment  The  assignees,  the  plaintiffs,  then 
filed  this  bill  against  the  defendants  in  the  former  suit  to  obtain 
their  share  of  the  Remer  judgment  against  the  B.  S.  and  C. 
T.  Co.  and  made  Kohl  also  defendant  The  plaintiffs  were 
described  in  the  bill  thus:  ^'Your  orators,  The  Camden  and 
Amboy  R.  R  and  Transp.  Co.  a  body  politic  and  corporate  cre- 
ated and  doing  business  according  to  law,  under  and  by  virtue 
of  an  act  of  the  council  and  general  assembly  of  the  state  of 
New  Jersey,  passed  on  the  fourth  day  of  February,  1830,  enti- 
tled an  act  to  incorporate  '  The  Camden  and  Amboy  Rail-Road 
and  Transportation  Company,  &c.' "  The  charter  was  not  set 
out,  nor  was  it  alleged  that  the  plaintiffs  had  power  granted  to 
them  therein  to  loan  money  or  purchase  demands.  In  stating 
the  transaction  with  Kohl,  the  bill  added,  "and  said  Kohl  and 
his  friends  urged  so  earnestly  upon  said  Stevens  and  other 
directors  of  your  said  orators'  company  that  said  Kohl  should 
be  aided  and  relieved  from  his  unfortunate  position,  that  the 
board  of  directors  of  said  company,  to  wit :  The  Camden  and 
Amboy  Rail-Road  and  Transportation  Company,  (who  were 
authorised  so  to  do,)  empowered  said  Stevens  to  make  suitable 
arrangements  with  said  Kohl  in  relation  thereto."  The  defen- 
dants Remer,  Mallory,  Smith  and  Lane,  demurred  specially,  for 
the  reason  that  no  power  to  purchase  or  hold  said  demand  was 
averred. 

S,  HL  Hammond^  in  support  of  the  demurrer.  The  plaintiffs, 
as  a  corporation,  had  no  power  to  purchase  claims  against  in- 
dividuals, and  it  is  not  alleged  nor  claimed  in  the  bill  that  the 
charter  gives  this  power  in  express  terms.  They  can  only  do 
what  is  usual  and  necessary  as  a  means  of  attaining  ttie  object 
of  their  charter.  They  cannot  turn  brokers  or  philanthropists. 
We  make  no  objection  that  the  act  is  not  set  out  in  thesie  plead- 
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ings.  But  they  should  allege  that  they  had  power.  Besides, 
they  counted  upon  the  act,  and  we  may  look  into  it,  and  there 
we  find  no  such  authority,  The  court  will  not  presume  the 
power,  and  it  is  not  averred.  (2  Ketit.  298.  Angell  ^  Ames  on 
Corp.  200.  15  John.  Rep.  358.  1  R.  S.  600.  2  Cranch,  127. 
4  Whe€Uon^  636.  4  Pet.  Rep.  152.)  Again,  Kohl  was  improp- 
erly made  a  defendant.    Indeed  no  bill  was  necessary  at  all. 

Cambridge  Livingston^  contra.  This  is  not  the  time  to 
argue  the  grave  question  of  powder.  All  w^e  have  to  do  is  to 
show  the  pleadings  correct.  The  charter  is  not  before  us. 
The  power  is  a  question  of  fact.  We  set  out  that  we  were  duly 
authorized  to  purchase  the  demand.  This  was  sufficient.  We 
were  not  obliged  to  set  out  the  act  of  incorporation.  We  allege 
that  we  are  a  corporation,  and  we  are  not  obliged  to  keep  our 
money  hoarded  up.  We  do  not  go  into  the  streets  as  brokers. 
A  right  to  dispose  of  surplus  money  is  a  right  incidental  to  all 
such  corporations.  (1  John.  Ca.  132.  2  Cowen^  770.  15 
Wend.  314.  Angell  ^  Ames  on  Corp.  501,  87.)  This  bill  is 
not  strictly  a  bill  of  revivor,  but  an  original  bill  in  the  nature 
of  a  supplemental  bill.  Kohl  was  a  proper  party.  If  not  a  party 
he  might  afterwards  deny  the  assignment.  These  defendants 
cannot  complain ;  and  besides,  the  code  of  procedure  will  aid 
that  if  wrong. 

Hand,  J.  The  parenthetical  allegation  in  the  bill,  "  (who 
were  authorized  so  to  do,)"  I  think  may  be  applied  to  a  desig- 
nation of  the  officers  who  could  act  for  the  company.  It  is  not 
to  be  supposed  that  so  important  a  matter  was  intended  to  slip 
into  the  pleadings  in  a  manner  so  curt,  loose  and  indefinite. 
The  main  question  then,  for  I  do  not  think  the  difficulties  sug- 
gested orally  by  the  defendants  counsel  are  tenable,  is,  should^ 
the  complainants  have  averred  their  authority  to  purchase 
Kohl's  supposed  interest  in  the  judgment  Remer  had  obtained  ? 
This  judgment  was  recovered  in  this  state,  but  the  complain- 
ants were  a  corporation  in  New  Jersey,  and  the  purchase,  as 
appears  by  the  assignment,  was  made  in  that  state.    Corpora^ 
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lions  must  be  constituted  in  some  place ;  but  by  comity  of  na- 
tions, they  are  permitted  to  sue  in  a  foreign  country,  {Silver 
Lake  Bank  v.  North,  4  Jok?i.  Ch,  Rep.  370 ;  4  Wheaton^  618 ; 
Stwry^s  Eq.  PL  65 ;  6  Wend,  482,)  and  now  our  statute  allows 
this  to  be  done.  (2  R.  S.  467.)  It  is  said,  correctly  no  doubt, 
that  corporations  must  be  subject  to  tbe  laws  of  the  state  where 
they  exercise  their  powers,  wherever  chartered.  (13  PeL  Rep. 
689.  Angell  ^  Ames  on  Corp.  122,  and  note.)  What  effect 
the  purchase  of  this  claim  in  New  Jersey,  if  legal  there,  will 
have  on  the  remedy  here,  it  is  not  necessary  now  to  determine. 
(11  Paige,  635.)  At  common  law,  corporations  could  bold  and 
purchase  property  of  any  kind,  though  not  so  by  the  civil  law. 
(1  Bl  478.  2  Kent.  281,  and  cases  there  cited.  Angell  ^ 
Ames  on  Corp.  110,  and  cases  there  cited.)  By  various  restric- 
tions the  power  to  do  so  is  now  very  much  abridged.  The 
modem  doctrine  is,  to  consider  corporations  as  having  such 
powers  as  are  specifically  granted  by  the  act  of  incorporation, 
or  are  necessary  for  the  purpose  of  carrying  into  effect  the  pow- 
ers expressly  granted,  and  as  not  having  any  other.  (2  Kent, 
298,  and  cases  there  cited.  Bank  of  Augusta  v.  Earle,  13 
Pet.  Rep.  687.  16  John.  Rep.  358.)  And  it  is  well  settled 
that  the  complainant  must  have  not  only  an  interest  in  the  sub- 
ject of  the  suit,  but  a  title  to  institute  the  suit.  {MUf.  166, 231. 
8  Ves.  398.  Story^s  Eq.  PI.  §§  261,  318,  649.)  But  notwith- 
standing  this  rule,  it  seems  that  a  corporation  need  not  set 
forth  its  title  in  the  pleadings,  but  may  show  on  the  trial  its 
corporate  existence,  and  that  it  had  power  to  make  the  contract 
it  seeks  to  enforce  or  make  available.  {Norris  v.  SXaps,  Hob. 
211.  Bank  of  Michigan  v.  Williams,  6  Wend.  482,  and 
cases  there  cited.  The  M.  and  F.  Ins.  Bank  of  Georgia  v. 
Jauncey,  1  Barb.  Sup.  Court  Rep.  486.  And  see  1  Chit.  PL 
331 ;  1  Saund.  Rep.  340,  n.  2 ;  Angell  4*  Ames  on  Corp.  668, 
9,  and  cases  there  cited.)  This  may  not  seem  very  logical 
pleading,  at  least  in  equity,  but  perhaps  the  rule  mtfy  be  a  safe 
one.  Such  seems  to  have  been  the  practice  adopted  by  the 
pleaders  in  the  case  of  the  Silver  Lake  Bank  v.  Norths  (su- 
pra.)    The  M.  4*  F'  Bank  of  Georgia  v.  Jauncey^  was  io 
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equity.  However,  I  believe  all  the  cases  in  this  state,  and  in 
England,  except  7%e  SfUver  Lake  Bank  v.  Norths  which  are 
cited  in  Angell  6c  Ames  on  Corporations,  were  cases  at  law ;  and 
most  of  them  merely  decide  that  the  charter  need  not  be  set  out ; 
which  is  undoubtedly  correct.  The  cases  in  4  John.  Ch.  Rep, 
370,  and  1  Barb.  Sup.  Court  Rep.  486,  are  all  I  have  been 
able  to  find  in  a  court  of  equity  bearing  on  this  point.  Norris 
V.  StapSy  with  which  the  rule  seems  to  have  originated,  was  a 
case  at  law,  and  the  averments  were  much  more  full  than  in 
the  principal  case.  And  besides,  the  defendant  there  pleaded 
nil  debet.  Still,  I  cannot  see  why  the  pleading,  in  this  respect, 
should  not  be  as  full  at  law  as  in  equity,  and  perhaps  it  is  as 
well  to  have  a  uniform  rule.  The  demurrer  must  be  overruled 
and  the  defendants  must  have  40  days  to  answer  on  payment 
of  costs.  In  case  of  their  default,  the  bill  may  be  taken  as  con- 
fessed. 


Livingston  General  Term,  August,  1848.    Maynard^  SUlj 
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A  parol  pramiie,  made  without  consideration,  to  indemnify  and  saTo  the  promiiee 
hannle—  from  all  damages  by  reason  of  his  becoming  bail  for  a  third  penwn,  is 
Toid  as  being  widiin  the  statute  of  frauds. 

To  render  the  prom^  of  a  third  person  to  answer  for  the  default  of  another  valid, 
under  the  statute  of  frauds,  there  must  be  a  contract,  upon  good  consideration, 
suoh  as  would  be  binding  at  common  law,  and  it  must  be  evidenced  by  a 
writing. 

To  support  an  action  upon  such  an  undertaking,  on  the  ground  of  there  being  a 
new  and  original  consideration  for  it,  the  new  and  original  consideration  must 
be  such  as  to  shift  the  actual  indebtedness  to  the  new  promiser ;  'so  that,  as 
between  him  and  the  original  debtor,  he  is  bound  to  pay  the  debt  as  his  own ; 
the  latter  standing  in  the  reliition  of  surety  to  him.    Per  Sill,  J. 

The  eases  upon  this  subject  examined  and  commented  upon.    Per  Sill,  J. 

Periey  v.  Springs  (12  Mass.  Rep. 297,)  doubted ;  and  CAapinY.  MerriU^  (4  Wend. 
557,)  overruled. 
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The  plaiotiff  became  bail  for  the  appearance  of  one  McMil- 
len  at  the  Ontario  geoeral  sessions,  to  answer  to  a  charge  of 
perjury.  He  entered  into  the  recognizance  at  the  request  of 
the  defendant,  who  in  consideration  that  the  plaintiff  would  be- 
come such  bail,  "  undertook  and  promised  that  the  said  Peter 
McMillen  should  appear,"  &c.  and  that  he  the  defendant 
'^  would  indemnify  and  save  harmless"  the  plaintiff  from  all 
damages  by  reason  of  becoming  such  bail.  McMillen  failed  to 
appear,  and  the  plaintiff  was  compelled  to  pay  the  penalty  of 
the  recognizance.  This  action  was  brought  upon  these  prom- 
ises of  the  defendant,  to  recover  the  money  thus  paid.  The 
defendant  pleaded  that  the  promise  was  not  in  writing,  and 
was  therefore  within  the  statute  of  frauds.  To  this  plea  the 
plaintiff  demurred. 

E,  6r.  Lapham,  for  the  plaintiff,  cited  Harrison  v.  Sawtell^ 
(10  John.  2A2 ;)  Chapin  v.  Merrill,  (4  Wend.  657 ;)  Perley 
V.  Spring,  (12  Mciss.  Rep.  297  ;)  Farley  v.  Cleveland,  (4  Covh 
en,  432;)  S.  C.  in  Error,  (9  Id.  639;)  Blake  v.  Cole,  (22 
Pick.  97 ;)  Chapin  v.  Lapham,  (20  Id.  467 ;)  Johnson  v.  GHl- 
bert,  (4  HUl,  178.) 

H.  O.  Cheesebro  ^  A.  Warden,  for  the  defendant,  cited  Fisk 
V.  Hutchinson,  (2  Wilson,  94 ;)  Buckridge  v.  Darnall,  (2  Ld. 
Raym.  1085;)  Rogers  v.  Kneeland,  (13  Wend.  114;)  Car- 
ville  v.  Crane,  (5  Hill,  483 ;)  Barker  v.  Bucklin,  (2  Denio,  46  ;) 
Gallager  v.  Brownell,  (6  Cowen,  346  ;)  2  Pothier  on  Obligor 
tions,  (453,  4 ;)  Kirkham  v.  Masten,  (2  B.  ^  Aid.  613 ;)  1  H. 
Black.  121 ;  2  Penn.  /?.  80 ;  1  Cowp.  228. 

If 
By  the  Court,  Sill,  J.  "  In  the  following  cases,  every  agree- 
ment shall  be  void  unless  such  agreement,  or  some  note  or 
memorandum  thereof,  expressing  the  consideration,  be  in  wri- 
ting, and  subscribed  by  the  party  to  be  charged  therewith. 
1.  Every  agreement  which  by  its  terms  is  not  to  be  performed 
within  one  year  from  the  making  thereof.  2.  Every  special 
promise  to  answer  for  the  debt,  default  or  miscarriage  of  anoth- 
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er  perdon.'^  (2  IL  iS.  136,  i  2.)  If  this  were  a  new  question,  it 
would  not  appear  to  roe  to  be  one  of  any  difficulty.  The  con- 
tract would  seem  to  be  both  within  the  letter  of  the  statute,  and 
the  mischiefs  which  it  is  designed  to  remedy  or  prevent  To 
the  plain  common  sense  of  every  mind,  the  promise  of  the  de- 
fendant would  be  deemed  a  promise  to  answer  for  the  default 
of  McMillen,  and  to  indemnify  the  plaintiff  for  his  miscarriage. 
It  is  not  however  to  be  denied,  that  the  learning,  and  ingenuity, 
not  to  say  subtlety,  which  have  entered  into  the  decisions  giv- 
ing construction  to  this  and  other  similar  statutes,  have  made 
its  application  in  many  cases,  a  matter  of  great  doubt  and  diffi- 
culty. Driven,  as  we  are  by  these  adjudications  in  many  in- 
stances, from  the  obvious  meaning  which  ordinary  minds  would 
at  once  give  the  law,  we  have  now  to  look  to  these  decisions, 
difficult  as  they  sometimes  are  to  be  reconciled,  for  the  meaning 
of  this,  otherwise  plain  statute.  Unless  among  them  we  find 
some  adjudication  the  other  way,  to  which  we  are  impelled  to 
bow  as  authority,  I  shall  declare  it  as  my  opinion  that  this 
promise  is  within  the  statute. 

The  case  of  Harrison  v.  Sawtell,  (10  Johti.  242,)  is  clearly 
distinguishable  from  this.  Harrison,  at  the  request  of  Sawtell, 
and  upon  his  promise  of  indemnity,  became  bail  in  a  civil  ac- 
tion for  one  Foote,  who  failed  to  surrender  himself,  and  Harri- 
son was  compelled  to  pay  the  judgment.  It  appeared,  however, 
that  Sawtell  was  the  real  defendant  in  the  action,  and  Foote 
the  nominal  one.  The  court  say  that  Sawtell  was  bound  to 
protect  Foote.  That  in  fact  Harrison  was  bail  for  Sawtell, 
who  was  the  real  defendant  in  the  first  suit.  And  the  action 
in  favor  of  Harrison  against  Sawtell  was  sustained  upon  the 
ordinary,  familiar  rule,  that  a  principal  is  always  bound  to  in- 
demnify his  bail. 

Farley  v.  Cleveland^  (4  Cowen,  432,)  was  a  case  differing  in 
principle  from  the  last  case,  as  well  as  the  one  at  bar.  Farley 
held  a  note  against  one  Moon  for  $100.  Moon  sold  and  de- 
livered to  Cleveland  15  tons  of  hay,  in  payment  for  which 
Cleveland  promised  to  pay  Moon's  note  held  by  Farley.  This 
was  held  to  be  a  promise  by  Cleveland,  not  to  pay  Moon's  debt, 
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but  bis  own.  •  By  the  sale  of  the  hay,  and  the  agreement  be- 
tween them,  the  debt  had  become  Cleveland's,  and  Moon  stood 
to  him  in  the  relationship  of  surety. 

In  Johnson  v.  Qilbert^  (4  HUl^  178,)  Gilbert  had  become  in- 
debted to  Johnson,  and  gave  him  a  chattel  note  which  he  held 
against  a  third  person,  endorsing  it  in  blank  and  promising  that 
it  should  be  paid  at  maturity.  The  note  was  not  paid,  and  an 
action  was  brought  by  Johnson  against  Gilbert  The  court 
held  that  the  promise  of  the  latter  was  to  pay  his  own  debt,  and 
the  case  was  disposed  of  on  this  principle. 

The  point  now  under  discussion  was  not  considered  in  Blake 
V.  Cole^  (22  Pick.  97.)  The  action  was  by  one  surety  against 
his  co-surety,  for  contribution.  The  court  held  that,  the  defen- 
daut  having  become  surety  at  the  request  of  the  plaintiff  and 
on  his  promise  of  indemnity,  the  latter  could  not  call  on  the 
former  for  contribution.  The  principle  laid  down  was  '^  when 
a  surety  joins  in  a  bond  at  the  request  of  him  who  sues  for  con- 
tribution, be  shall  not  be  held  to  pay."  The  case,  in  this 
branch  of  it,  has  no  reference  to  the  statute  of  frauds. 

In  Chapin  v.  Lapham^  (20  Pick.  467,)  the  defendant  had 
requested  the  plaintiff  to  assist  his  minor  son  in  business,  and 
promised  in  case  he  would  do  so  the  defendant  would  indem- 
nify him.  The  plaintiff  signed  a  note  with  the  minor  son,  and 
was  compelled  to  pay  it.  The  court  held  the  defendant's  prom- 
ise was  original  and  not  collateral,  because  the  son,  being  un- 
der age,  could  not  make  a  promise,  and  hence  there  was  no 
obligation  to  which  the  defendant's  undertaking  could  be  col- 
lateral. By  necessary  implication,  if  the  son  had  been  of  full 
age  the  defendant's  promise  would  have  been  within  the 
statute. 

Perley  v.  Spring,  (12  Mass.  Rep.  297,)  is  also  cited  by  the 
plaintiff;  and  if  it  is  a  true  exposition  of  the  law,  it  must  be 
admitted  it  will  go  far  to  sustain  this  action.  But  the  case  ev- 
idently was  not  well  considered,  and  no  authority  is  cited  to 
sustain  it.  Dearborn  was  in  jail  on  civil  process.  He  placed 
in  the  hands  of  Spring  property  to  enable  him  to  procure  bail, 
and  Spring  procured  Perley  to  become  bail  for  Dearborn,  prom- 
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ising  to  indemnify  and  save  him  harmless.  Dearborn  made 
default,  and  Perley  had  to  pay  the  judgments,  and  brought  a  suit 
against  Spring  upon  the  promise  of  indemnity.  The  court  sus- 
tained the  action,  and  in  doing  so  laid  down  or  assumed  the 
following  positions :  1.  The  promise  of  Spring  was  to  answer 
for  the  default  of  Dearborn.  2.  The  uniform  construction  the 
English  courts  have  given  to  this  branch  of  the  law  has  been 
to  consider  it  as  applicable  only  to  pre-existing  debts,  which  are 
considered  as  not  furnishing  a  consideration  for  the  promise. 
The  consideration  in  such  cases  may  be  said  to  have  been 
past,  and  some  new  consideration  is  necessary  to  support 
such  a  parol  promise.  3.  But  when  the  promise  is  prospective, 
to  pay  the  debt  of  another  which  may  accrue  in  consequence 
of  the  very  promise  made,  this  is  considered  as  not  affected  by 
the  statute.  4.  The  consideration  is  then  co-existing  with  the 
promise,  and  it  is  the  original  debt  of  the  party  making  it.  It 
was  necessary  to  lay  down  these  as  settled  legal  propositions  to 
sustain  the  judgment  in  that  case.  To  my  mind  all  these,  ex- 
cept the  first,  are  erroneous.  The  first  point  decided  was  that 
the  true  construction  of  the  contract  made  it  a  promise  to  an- 
swer for  the  default  of  Dearborn.  To  this  I  agree.  And  in 
such  case  our  statute  says  there  must  be  both  a  consideration 
and  a  writing.  And  this  alone  might  be  regarded  as  eflfectu- 
aUy  disposing  of  that  case.  But  a  moment's  reflection  must 
convince  any  one  that  the  court  was  mistaken  in  all  the  other 
points.  The  uniform  decisions  of  the  English  courts  are  di- 
rectly different  from  what  they  are  supposed  in  the  case  cited ; 
as  a  reference  to  the  authorities  cited  in  this  case  by  the  defen- 
dant will  show.  Perhaps  no  single  class  of  cases  arising  under 
this  statute  is  so  numerous  as  those  where  credits  are  given 
upon  the  promise  of  a  third  person  to  see  the  debt  paid.  In 
those  cases  the  credit  is  given  on  the  strength  of  the  promise 
and  from  a  good  consideration  for  it.  But  universally  in  Eng- 
land and  in  this  state  the  contract  is  held  void  for  want  of  a 
writing.  The  controlling  principle  which  is  distinctly  laid 
down  in  Perley  v.  SIpring,  is — and  upon  such  principle  alone 
could  it  have  been  so  decided — that  the  promise  of  a  third  per- 
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son  to  answer  for  the  default  of  another  is  binding  if  there  is  a 
valid  consideration  for  it.  It  need  only  be  plainly  stated  to 
expose  the  error.  Two  things  are  requisite — 1.  There  must 
be  a  contract  upon  good  consideration,  such  as  would  be  bind- 
ing at  common  law.  2.  It  must  be  evidenced  by  a  writing. 
Without  the  statute,  if  there  was  no  consideration,  the  contract 
would  be  void.  And  if  now  a  consideration  alone  will  give  vi- 
tality to  the  promise,  the  statute  is  a  dead  letter,  and  the  law 
remains  as  it  was  before  the  statute  was  passed.  The  decision 
in  that  case  is  clearly  not  law,  in  this  state. 

The  only  remaining  case  cited  by  the  plaintiff,  and  perhaps 
the  only  one  that  bears  directly  upon  the  question  here,  is  that 
of  Chapin  v.  Merrill^  (4  Wend.  657.)  The  court  there  cor- 
rectly lay  down  the  principle  controlling  this  class  of  cases. 
"  When  the  promise  is  an  original  absolute  promise,  it  is  not 
within  the  statute.  Otherwise  if  it  is  collateral  to  the  promise 
or  undertaking  of  another."  But  in  my  judgment  there  was 
an  error  in  the  application  of  this  principle  to  the  facts  of  that 
case.  Chapin,  at  Merrill's  request,  and  upon  his  promise  of 
indemnity,  entered  into  a  covenant  to  a  mercantile  house,  that 
if  they  would  supply  goods  to  one  Ransom  he  would  pay  them 
such  sum  as  should  remain  unpaid  for  the  goods  by  Ransom, 
not  exceeding  $2000.  Upon  this  covenant  the  plaintiff  was 
compelled  to  pay  $600 ;  and  brought  his  action  to  recover  it 
upon  Merrill's  promise  of  indemnity.  The  court  held  Merrill's 
promise  to  be  an  original,  and  not  a  collateral  undertaking, 
and  therefore  not  within  the  statute.  The  assumption  that  this 
was  not  a  collateral  promise,  it  is  conceived,  with  all  respect, 
was  a  mistake.  When  Ransom  availed  himself  of  the  arrange- 
ment made  for  his  benefit,  and  used  the  credit  of  Chapin,  he 
adopted  and  sanctioned  what  Merrill  bad  done  for  him,  and 
created  the  relationship  of  principal  and  surety  between  himself 
and  Chapin.  The  law  implied  a  promise  on  his  part  to  indem- 
nify Chapin,  his  surety.  Can  there  be  a  plainer  proposition,  or 
one  better  settled,  than  this  ?  Or  can  there  be  a  doubt  that 
Merrill's  promise  was  collateral  to  this  implied  undertaking  of 
Ransom?    If  Merrill  had  promised  in  writing,  be  certainly 
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would  have  been  only  Ransom's  surety  to  Chapin,  under  the 
circumstances  of  that  case.  The  fact  mentioned  in  the  opin- 
ion of  the  court,  that  Chapin's  coveaant  was  to  another  mer- 
cantile firm,  is  no  answer.  Ransom  had  assumed  two  distinct 
obligations,  one  to  the  vendors  of  the  goods,  by  which  he  was 
to  pay  them,  and  another  to  Chapin,  by  which  he  was  to  be  in- 
demnified. Then  the  promise  of  Merrill  was  not  collateral  to 
the  first,  but  to  the  last  it  clearly  was.  The  error  of  the  learned 
judge  grew  out  of  an  attempt  to  trace  an  analogy  between  the 
facts  in  that  case  and  those  of  Tomlinson  v.  GUl^  {Amb,  330,) 
and  Read  v.  Nash^  (1  Wilson^  305.)  The  first  case,  even  if 
authority,  (in  reference  to  which  see  1  Ederis  Rep.  pref.  p.  4, 
and  MarvifCs  BiblL  58,)  does  not  sustain  the  decision  in  CAo- 
pin  V.  Merrill.  Gill  promised  the  widow  and  administratrix  of 
an  intestate  that  if  she  would  allow  him  to  join  in  the  adminis- 
tration of  the  estate  he  would  make  up  any  deficiency  of  assets  to 
pay  the  intestate's  debts.  Upon  a  bill  filed  by  creditors  upon  this 
promise  he  was  held  liable.  This  plainly  enough  was  not  a  col- 
lateral promise.  The  creditors  had  no  other  person's  liability  for 
these  debts.  They  only  had  a  lien  upon  the  assets.  Gill's  promise 
was  that  if  he  was  permitted  to  take  possession  and  control  of  the 
property  he  would  see  all  the  debts  paid.  He  was  to  do  this  for  the 
privilege  of  being  administrator.  In  other  words,  he  undertook 
to  make  the  property  produce  enough  to  pay  the  debts.  The 
other  case  is  still  less  in  point.  One  Twack  sued  Johnson  for  an 
assault  and  battery.  As  he  was  about  to  proceed  to  trial  Nash 
promised  him  if  he  would  withdraw  his  record  and  postpone 
the  trial  he,  Nash,  would  pay  the  plaintifi*  £50.  The  record 
was  thereupon  withdrawn  ;  and  a  suit  was  brought  by  Read, 
Twack's  executor,  to  recover  this  £50.  The  court  held  the 
promise  original,  because  Johnson  did  not  owe  the  £50.  He 
had  never  promised  to  pay  it,  nor  had  he  sanctioned  the  act  of 
Nash,  nor  had  any  thing  to  do  with  it.  He  did  not  owe  the 
plaintiff  in  the  suit  any  thing.  He  may  have  beaten  Twack  on 
the  trial,  and  until  there  was  a  recovery,  Johnson  was  not  in 
any  manner  indebted  to  a  creditor  of  Twack.  The  case  of 
Read  v.  Ncuh  was  examined  in  Fish  v.  Hutchinson^  (2  Wil- 
Vol.  IV.  18 
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soUj  94,)  and  the  true  distinction  there  taken.  In  this  latter 
case  a  promise  by  a  third  person  to  pay  a  judgment  if  the  plain- 
tiff would  stay  execution,  was  held  within  the  statute.  In  the 
English  courts  the  cases  of  TonUifison  v.  Oillj  and  Read  v. 
Nashy  have  not  been  understood  as  they  are  construed  in  Cha- 
pin  V.  Merrill.    ( Green  v.  Cresswell,  10  Adol,  ^  E.  453.) 

The  case  in  4  Wendell,  so  far  as  I  can  discover,  stands  un- 
supported by  any  decision  in  our  courts.  It  has  not  been  relied 
on  or  cited  as  authority  for  any  subsequent  adjudication,  nor 
received  the  express  sanction  of  any  of  our  courts  or  judges. 
The  only  place  where  I  find  it  referred  to  b  5  HiUf  486,  where 
it  is  said  the  promise  of  Merrill  was  collateral  to  the  implied 
one  of  Ransom,  and  a  liberal  construction  of  the  statute  would 
have  embraced  it.  Without  examining  the  authorities  in  de- 
tail on  the  side  of  the  defendant,  it  is  sufficient  to  say  that  their 
general  tenor  goes  strongly  to  sustain  this  plea.  The  facts  in 
the  case  of  Green  v.  CressweU  above  cited,  are  precisely  like 
these  in  the  case  before  us,  except  that  the  plaintiff  was  bail  in 
a  civil  case  instead  of  a  criminal  one.  That  case  was  decided 
in  the  queen's  bench  in  1839.  It  was  held  over  a  term  for  ad- 
visement ;  and  Lord  Denman  delivered  the  unanimous  opin- 
ion of  the  court  for  the  defendant  The  reasons  there  given 
are  entirely  applicable  to  the  case  at  bar,  and  to  me  appear 
satisfactory.  From  a  careful  examination  of  all  the  authorities 
cited  by  the  counsel,  and  many  others,  I  am  satisfied  that  the 
plea  is  good. 

In  the  course  of  this  examination  I  have  seen  it  repeatedly 
laid  down  as  the  rule,  that  "  when  the  promise  arises  out  of 
some  new  and  original  consideration  of  benefit  or  harm  moving 
between  the  newly  contracting  parties,"  the  promise  is  not 
within  the  statute.  Without  some  qualification,  this  is  not  the 
rule.  If  this  were  literally  so,  the  statute  would  be  nullified  ; 
for,  as  has  been  shown  before,  a  promise  would  be  always  bind- 
ing when  there  is  a  good  consideration  for  it.  Whenever  I 
have  met  this  dictum,  (for  such  only  I  conceive  it,)  I  have  ex- 
amined every  authority  cited  in  support  of  it,  but  do  not  find  it 
sustained.    The  true  rule  is  that  the  new  <'  original  considera- 
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lion"  spokeD  of  must  be  such  as  to  shift  the  actual  indebted- 
ness to  the  new  promiser.  So  that  as  between  him  and  the 
original  debtor  he  must  be  bound  to  pay  the  debt  as  his  own, 
the  latter  standing  to  him  in  the  relation  of  surety.  The  casee 
of  Farley  v.  Cleveland^  (4  Coweny  432,)  and  Barker  v.  BtAck- 
lift,  (2  DeniOj  45,)  are  examples. 

There  must  be  a  judgment  for  the  defendant,  with  leave  to 
the  plaintiff  to  reply  on  payment  of  costs. 


Same  Term.    Maynard^  Welles^  and  Setden,  Justices. 
Schneider  and  others  vs,  McFarland  and  others. 

The  fi]iag  of  an  inventory  of  the  personal  estate  of  an  intestate,  by  the  adminis- 
trator, is  not  essential  in  order  to  give  the  surrogate  jurisdiction  under  the  act 
of  April  8, 1813,  relative  to  the  court  of  probates,  Sue.  to  order  the  sale  of  the 
real  estote,  upon  the  application  of  the  administrator. 

It  is  the  duty  of  an  administrator  to  make  and  file  an  inventory ;  and  the  surrogate, 
it  seems,  should  refuse  to  order  the  sale  of  the  real  estate,  or  to  institute  any 
proceedings  for  that  purpose  until  the  administrator  has  done  it.  But  the 
omission  does  not  affect  the  surrogate's  jurisdiction  to  direct  a  sale ;  and  there- 
fore his  acte  cannot  be  attacked  on  that  ground,  in  a  collateral  proceeding. 

Upon  such  an  application  by  an  administrator  it  is  necessary  that  an  account  of 
the  personal  estate,  and  of  the  debta,  of  the  intestate  should  be  presented  by 
the  administrator.  And  until  such  an  account  is  presented,  the  surrogate  has 
no  power  to  take  the  first  step  towards  the  sale  of  the  real  estate.  It  is  the 
foundation  of  all  the  subsequent  proceedings. 

It,  upon  such  an  application,  no  guardians  are  appointed  for  the  infant  heirs  of 
the  intestete,  their  rights  in  the  real  estate  will  not  be  affected  by  an  order  or 
decree  of  the  surrogate  directing  the  sale  of  such  real  estate. 

Ejectment  for  an  undivided  half  of  certain  premises  in  the 
town  of  Springport  in  the  county  of  Cayuga.  On  the  trial  be- 
fore Whiting,  Cir.  J.  at  the  Cayuga  circuit  in  March,  1847, 
the  plaintiffs  gave  in  evidence — 1st.  A  warranty  deed  dated 
Nov.  14,  1812,  from  Cornelius  Stout  to  John  Adam  Schneider 


140  CASES  IN  LAW  AND  EaUITT  [Aug.  14 


Schneider  v.  UcFarland. 


and  Adam  Partenheimer,  for  the  consideration,  as  expressed 
therein,  of  $3750,  conveying  to  the  grantees,  their  heirs  and 
assigns,  the  premises  of  which  the  plaintiffs  claim  the  undivided 
moiety  as  the  same  are  described  in  the  declaration.  2d.  A 
warranty  deed  dated  Nov.  24,  1829,  from  John  Partenheimer 
and  wife  to  George  McFarland,  for  the  consideration,  as  ex- 
pressed, of  $2507,  conveying  to  the  grantee,  his  heirs  and  as- 
signs the  premises  conveyed  by  the  last  mentioned  deed,  and 
by  the  same  description  excepting  ten  acres  out  of  the  south- 
west corner  thereof.  3d.  That  the  said  John  Adam  Schneider 
died  in  1818,  in  Milton,  in  the  county  of  Northumberland,  in 
the  state  of  Pennsylvania,  leaving  him  surviving  four  children, 
one  of  whom,  Mary  Margaret,  had  died  since  the  death  of  h&r 
father,  intestate  and  without  issue,  and  the  other  three  of  whom, 
John,  Joseph,  and  Hannah  E.,  were  the  plaintiffs  in  this  suit. 
That  the  said  Schneider  left  a  will,  which  was  admitted  to  pro- 
bate in  Pennsylvania,  but  no  proof  was  offered  that  the  same 
was  admitted  to  probate  in  New- York.  That  the  plaintiffs  at 
the  time  of  the  death  of  their  father,  were  of  the  following  ages, 
viz.  John  about  seven  years,  Joseph  about  five  years,  and  Han- 
nah E.  about  one  year.  The  plaintiffs  also  gave  evidence,  for 
the  purpose  of  showing  the  defendants  in  possession  of  the 
premises  in  question  at  the  commencement  of  the  suit,  and  that 
possession  thereof  had  been  demanded  by  the  plaintiffs  and  re- 
fused by  the  defendants.  Here  the  plaintiffs  rested  their  proofs. 
The  defendants  gave  in  evidence  the  following  documents, 
being  records  in  the  office  of  the  surrogate  in  the  county  of 
Cayuga.  1.  Letters  of  administration  granted  by  Benjamin  L. 
Cuyler,  surrogate  of  the  county  of  Cayuga,  upon  the  estate  of 
the  said  John  Adam  Schneider,  dated  August  4, 1824,  to  Adam 
Partenheimer.  2.  Administration  bond  of  same  date,  in  the 
penalty  of  $150,  executed  by  Adam  Partenheimer,  George  Mc- 
Farland, and  William  H.  Seward.  3.  An  order  of  the  same 
surrogate,  of  the  same  date,  reciting  that  Adam  Partenheimer, 
administrator,  &c.  of  John  Adam  Schneider,  had  by  his  petition, 
&c.  set  forth  that  the  intestate  was  seised,  at  the  time  of  his 
death,  of  real  estate  within  this  state ;  that  the  petitioner  had 
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made  a  just  and  true  account  of  the  personal  estate  and  debts 
of  the  intestate  as  far  as  he  had  been  able  to  discover  the  same, 
which  account  was  presented  with  the  petition,  and  that  thereby 
it  appeared  that  the  personal  estate  of  the  intestate  was  insulfi- 
cient  for  the  payment  of  his  debts ;  and  ordering  all  persons 
interested,  &c.  to  appear,  &c.  on  the  24th  of  September  next 
thereafter,  d&c.  to  show  cause  why  a  sale  of  the  real  estate 
should  not  take  place,  &c.  4.  An  order  of  sale  made  by  the 
same  surrogate,  dated  September  24, 1824,  reciting  the  petition 
and  order  to  show  cause,  and  that  said  order  had  been  duly 
published  four  weeks,  &c.  and  that  the  administrator  duly  ap- 
peared,'&c.  and  adjudging,  upon  due  proof  and  examination, 
that  the  personal  estate  of  the  deceased  was  insufficient  for  the 
payment  of  his  debts,  and  that  the  administrator  had  applied 
such  parts  of  the  personal  estate  as  had  come  to  his  knowledge 
towards  the  payment  of  the  debts,  and  that  there  yet  remained 
due  and  unpaid  about  $2214,  &c,  and  ordering  a  sale  of  the 
premises  in  question,  &c.  and  that  the  moneys  arising  therefrom 
be  applied  towards  the  payment  of  the  debts,  &c. ;  providing 
that  before  any  deed  should  be  given  the  administrator  should 
make  report  of  his  proceedings  to  the  surrogate,  &c.  5.  An 
order  of  the  same  surrogate,  dated  Januaiy  10,  1825,  reciting 
the  last  mentioned  order;  that  the  administrator  had  that  day 
made  tlie  report  directed  in  the  said  last  order,  from  which  it 
appeared  he  had  sold  the  premises  upon  due  notice,  &c.  at  pub- 
lic vendue,  to  George  McFarland,  for  $1200,  &c.  That  he  had 
examined  the  said  proceedings,  and  it  appearing  to  him  that 
the  said  sale  had  been  legally  made,  and  all  the  proceedings 
fairly  conducted,  confirmed  the  sale,  and  ordered  a  conveyance 
by  the  administrator  to  the  purchaser,  for  the  premises.  6.  No- 
tice of  sale,  affidavit  of  publication  thereof,  affidavit  proving 
sale  and  the  circumstances  of  the  sale  and  report  of  sale,  all  of 
which  appeared  to  be  regular.  Charles  E.  Perry,  a  witness  for 
the  defendants,  upon  whose  testimony  these  documents  were 
produced  and  received  in  evidence,  further  testified,  that  he  was 
the  surrogate  of  the  county  of  Cayuga ;  that  he  had  made  dili* 
gent  search  among  the  records  and  files  remaining  in  his  office 
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for  records  and  other  papers  relating  to  John  Adam  Schneider's 
estate,  and  in  relation  to  his  real  estate,  and  that  he  could  find 
none  of  record,  on  file,  except  those  here  produced.  The  defen- 
dants also  gave  in  evidence  a  deed  dated  Feb.  1, 1825,  executed 
by  the  said  Adam  Partenheimer  as  administrator  of  the  said 
John  Adam  Schneider,  to  George  McFarland,  for  the  premises 
in  question,  reciting  the  foregoing  petition,  orders,  and  proceed- 
ings before  the  surrogate,  and  conveying  the  said  premises  in 
pursuance  thereof.  The  defendants'  counsel  also  gave  in  evi- 
dence a  quit-claim  deed  for  the  same  premises,  from  George 
McFarland  and  wife  to  Adam  Partenheimer,  dated  February 
1,  1825.  Several  witnesses  were  examined  on  behalf  of  the 
defendants.  So  much  of  their  testimony  as  affects  the  questions 
now  decided  is  stated  in  the  opinion  which  follows. 

The  circuit  judge  charged  the  jury  that  the  several  matters 
given  in  evidence  on  the  part  of  the  defendants  were  not  suffi- 
cient to  bar  the  plaintiffs  of  their  action,  and  that  if  they  be- 
lieved from  the  evidence  that  the  defendants  were  in  possession 
of  the  premises  in  question  at  the  time  of  the  commencement 
of  the  suit,  then  the  plaintiffs  were  entitled  to  their  verdict ;  for 
the  reason  that  the  defendants  had  not  produced  any  evidence 
to  show  that  in  the  proceedings  before  the  surrogate  the  provis- 
ions of  section  31  of  the  act  of  April  8,  1813,  entitled  "  An  act 
relative  to  the  court  of  probates,  the  office  of  surrogate,  and  the 
granting  of  administrations,"  had  been  complied  with.  The 
defendants'  counsel  tendered  a  bill  of  exceptions,  and  the  jury 
rendered  a  verdict  in  favor  of  the  plaintiffs.  A  motion  was 
now  made  to  set  aside  the  verdict  and  for  a  new  trial. 

/.  M,  Blatchford  ^*  B.  D,  Noxan^  for  the  defendants. 

B.  Johnson,  for  the  plaintiffs. 

By  the  Court,  Welles,  J.  The  bill  of  exceptions,  for  aU 
the  purposes  of  this  suit,  shows  that  John  Adam  Schneider,  who 
is  the  common  source  of  title  of  both  parties,  died  in  1818, 
seised  of  the  premises  in  question.    The  plaintiffs  are  his  heirs 
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at  law,  and  as  such  claim  to  recover.  The  case  shows  that  he 
left  a  will,  but  as  that  was  not  produced,  and  as  we  have  no 
information  of  its  contents,  he  may  be  regarded  as  having  died 
intestate  in  respect  to  the  premises  in  question.  The  claims  of 
both  parties  proceed  upon  that  assumption.  The  defendants 
rely  upon  having  established  a  title  in  George  McFarland, 
through  the  proceedings  before  the  surrogate  and  the  adminis- 
trator's deed ;  and  although  it  does  not  appear  that  they  have 
connected  themselves  with  that  title,  yet  if  made  out  legally,  it 
will  be  equally  available  to  them  as  an  outstanding  title. 

There  are  several  objections  made  to  the  proceedings  before 
the  surrogate  to  sell  the  real  estate  of  the  decedent,  which  will 
be  considered  in  their  order.  1.  The  plaintiffs'  counsel  contends 
that  it  was  not  proved  to  the  surrogate  that  John  A.  Schneider 
died  intestate,  and  that  therefore  letters  of  administration  on 
his  estate  were  granted  without  authority  of  law.  Without 
considering  the  question  whether  enough  is  recited  in  the  letters 
of  administration,  which  are  set  forth  at  full  length  in  the  bill 
of  exceptions,  to  show  that  the  surrogate  had  jurisdiction  in  the 
case  to  grant  them,  and  without  deciding  whether  the  facts  ne- 
cessary to  confer  jurisdiction  may  be  now  proved  by  their  reci- 
tal in  the  letters,  I  think  a  sufficient  answer  is  that  they  appear 
to  have  been  read  in  evidence  without  objection.  If  the  plain- 
tiffs had  raised  this  point  on  the  trial,  the  objection  was  suscepti- 
ble of  being  removed  by  parol  evidence.  The  silence  of  the 
plaintiffs  is  to  be  deemed  a  waiver  of  the  objection,  provided  it 
could  have  been  made.  2.  It  is  contended  that  no  inventory 
was  ever  returned  to,  or  filed  with,  the  surrogate  before  the 
order  of  sale  was  made.  I  think  it  is  a  fair  inference  from  the 
bill  of  exceptions,  that  no  inventory  was  filed.  There  is  no 
proof  whatever  that  any  was  filed,  and  there  is  some  proof,  and 
indeed  quite  satisfactory  proof,  that  when  the  application  for 
the  sale  was  made  and  the  proceedings  with  that  view  institu- 
ted, the  inventory  was  not  filed.  But  that,  in  my  judgment, 
was  not  essential  in  order  to  give  the  surrogate  jurisdiction  to 
order  the  sale.  The  act  {1  R,  L.  450,  $  23)  provides  that  when 
the  executor  or  administrator,  &c.  shall  discover  or  suspect  that 
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the  personal  estate  is  insuflScient  to  pay  the  debts,  &c.  he  shall 
"make  a  just  and  true  account  of  the  said  personal  estate  and 
debts,  &c.  and  deliver  the  same  to  the  surrogate,  who  shall 
thereupon  make  an  order  to  show  cause,"  &c.  The  account 
required  in  the  section  just  cited  is  entirely  irrespective  of  the 
inventory  required  by  the  10th  section.  It  is  undoubtedly  the 
duty  of  the  administrator  to  make  and  file  an  inventory ;  and 
I  think  the  surrogate  should  have  refused  to  order  the  sale  of 
the  real  estate,  or  to  have  instituted  any  proceedings  for  that 
purpose,  until  the  administrator  had  done  it  But  the  omis- 
sion does  not  affect  the  surrogate's  jurisdiction  to  direct  a  sale, 
and  therefore  his  acts  cannot  be  attacked  on  that  ground,  in 
this  collateral  way.  They  could  only  have  been  called  in 
question  on  appeal  to  the  then  court  of  probates.    (}  32.) 

3.  The  next  objection  is  that  no  petition  or  account  of  prop- 
erty and  debts  were  exhibited  to  the  surrogate,  as  required  by 
the  statute.  If  this  point  is  true  in  fact,  it  is  fatal  to  the  defen- 
dants. Until  such  account  is  presented  to  the  surrogate,  he  has 
no  power  to  take  the  first  step  towards  the  sale  of  the  real  estate. 
It  is  the  foundation  of  all  the  subsequent  proceedings,  (i  23. 
Bloom  V.  Burdick,  1  Hill,  135.  Ford  v.  Walsworth^  16 
Wend.  460.)  The  only  question  therefore  is,  whether  the  ac- 
count was  in  fact  presented.  The  order  to  show  cause,  &c.  of 
the  4th  of  August,  1824,  recites  the  fact  that  a  regular  petition 
and  account  were  presented.  Adam  Partenheimer,  the  admin- 
istrator, was  a  witness  on  the  trial,  and  testified,  among  other 
things,  that  he  was  sworn  by  the  surrogate ;  that  he  told  the 
surrogate  of  all  the  property  that  Schneider  had  that  he  had 
any  knowledge  of ;  that  the  surrogate  took  down  in  writing 
what  he  said  ;  that  he  gave  the  surrogate  a  statement  of  Schnei- 
der's debts ;  that  he  had  a  statement  of  his  debts  and  showed 
it  to  the  surrogate ;  that  he  stated  to  the  surrogate  that  Schnei- 
der's personal  property  was  not  enough  to  pay  his  debts ;  that 
he  gave  the  surrogate  a  statement  of  all  the  affairs  of  Schnei- 
der's estate ;  that  he  stated  to  him  that  the  estate  was  insolvent, 
and  that  its  debts  could  not  be  paid  without  selling  the  real 
estate  in  Cayuga  county.    WUliam  H.  Seward,  another  witness 
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for  the  defendants,  testified  that  he  was  present  when  the  letters 
of  administration  were  granted  by  the  surrogate  to  Partenhei- 
mer,  on  the  4th  of  August,  1824.  He  further  testifies,  "  on  the 
same  day  and  after  the  appointment  of  Mr.  Partenheimer  as 
administrator,  there  was  an  application  made  by  Mr.  Parten* 
heimer  to  the  surrogate,  representing  that  Schneider's  estate 
was  insufficient  for  the  payment  of  his  debts,  giving  an  account 
of  the  estate,  and  asking  the  aid  of  the  surrogate  in  the  prem- 
ises. Mr.  Partenheimer  exhibited  to  the  surrogate  authentica- 
ted and  correct  copies  of  the  administration  of  tlie  estate  of 
Schneider  in  Pennsylvania,  which  showed  the  application  made 
of  his  property,  set  forth  an  account  of  his  estate,  which  I  be- 
lieve was  a  judicial  one,  and  showed  that  all  the  personal  prop- 
erty of  Schneider  was  insufficient  to  pay  his  debts.  In  addition 
to  that  exhibit  Mr.  Partenheimer  was  examined  on  oath  before 
the  surrogate,  or  made  a  statement  or  report  to  him  on  oath, 
on  the  same  day  the  surrogate  granted  the  order  for  which  we 
had  applied.  The  papers  that  were  prepared  were  prepared  by 
the  surrogate.  He  took  the  charge  of  the  business  as  a  pro- 
ceeding in  his  court."  I  think  this  evidence  establishes  prima 
facie  that  an  account  of  the  personal  estate  and  debts,  &c.  sub- 
stantially conforming  to  the  23d  section  of  the  act,  was  made 
and  delivered  to  the  surrogate.  It  was  at  least  sufficient  to 
submit  to  the  jury  on  that  question ;  and  if  there  was  no  other 
difficulty  in  the  defendant's  way,  a  new  trial  should  be  awarded. 

4.  The  remaining  objection  to  the  proceedings  before  the 
surrogate  is,  that  there  were  no  guardians  appointed  for  the 
plaintiffs,  who  were  all  infants ;  that  they  therefore  never  had 
their  day  in  court,  and  that  their  rights  could  not  beaflfected  by 
any  order  or  decree  of  the  surrogate.     The  judge  at  the  circuit 
ruled  this  point  in  favor  of  the  plaintiffs,  and  I  think  correctly. 
The  same  point  appears  to  have  been  expressly  decided  in  the, 
case  of  Bloom  v.  Burdick,  above  referred  to.    The  Slst  section . 
of  the  act  under  which  the  proceedings  were  had  requires,  in . 
express  and  positive  terms,  that  in  all  such  cases  where  one  or« 
more  of  the  devisees  or  heirs  are  infants,  the  surrogate  shall 
appoint  some  discreet  and  substantial  freeholder  a  guardian  of 
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such  infant  or  infants,  for  the  sole  purpose  of  appearing  for  and 
taking  care  of  the  interests  of  such  infant  in  the  proceedings 
therein.  It  sufficiently  appears  that  the  plaintifis  in  this  case 
were  all  infants  at  the  time  of  the  proceedings  before  the  surro- 
gate, and  there  is  an  entire  absence  of  proof  that  a  guarditin 
was  appointed,  and  no  foundation  is  laid  for  presuming  the  ap- 
pointment of  any.  It  is  distinctly  in  proof  that  none  was  ap^ 
pointed,  so  far  as  appears  from  the  records  and  papers  in  th« 
surrogate's  office.  So  far  as  this  point  is  involved,  it  is  impos* 
sible  to  distinguish  the  case  from  Bloom  v.  Burdick,  where 
Bronson,  J.  in  delivering  the  opinion  of  the  court,  shows  in  a 
most  clear  and  satisfactory  manner,  that  although  the  surrogate 
acquired  jurisdiction  of  the  subject  matter^  on  the  presentation 
of  the  petition  and  account,  yet  that  it  was  equally  necessary 
that  he  should  acquire  jurisdiction  over  iYi^  persons  to  be  affect- 
ed by  the  sale.  That  where  the  heir  of  the  decedent  is  an 
infant,  he  can  only  appear  by  guardian  to  be  appointed  accord- 
ing to  the  3Ist  section  of  the  act  which  was  made  for  bis  pro* 
tection,  and  that  without  it  the  infant  has  had  no  day  in  court, 
and  cannot  be  deprived  of  his  inheritance. 

The  reasoning  of  Justice  Bronson  in  that  case  is  entirely 
satisfactory  to  me,  and  is  decisive  of  the  present  case. 

New  trial  denied. 


Same  Term.    Before  the  same  Justices* 
Miller  vs.  J.  and  D.  Gambie. 

|where  a  paity  signi  a  prominoiy  note  on  condition  that  another  person  shall 
■ign  the  same,  above  his  signature,  he  is  not  liable  upon  the  note  unless  the 
condition  is  complied  with.  And  a  party  suing  upon  such  a  note  is  bound  to 
show  how  it  came  into  his  hands  without  a  compliance  with  the  condition. 

The  fiict  that  a  party  signing  a  note  conditionally  has  had  an  agency,  or  been 
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active,  m  fatting  a  paTiiieiit  endoned  upon  the  note,  will  not  nmoimt  to  a 
waiver  of  the  condition  on  which  he  ngned  it. 
In  a  suit  upon  a  promiseoiy  note,  where  the  only  questionB  before  the  jiuj  artt 
whether  the  defendant  executed  the  note  absolutely,  or  upon  condition,  and  in 
the  latter  case,  whether  the  defendant  had  waived  the  Condition — ^the  consid* 
ecation  of  the  note  not  being  impeached  by  the  defendant — ^it  is  improper  to 
admit  evidence  as  to  the  nature  of  the  conaideration. 

This  was  an  action  of  debt.  The  declaration  contained 
two  counts ;  the  first  count  bein^  on  a  judgment  in  the  supreme 
court  in  favor  of  the  plaintiff  for  $640,09,  in  an  action  of  assump- 
sit, rendered  in  the  term  of  July,  1845,  and  the  second  count 
being  for  $459,91,  for  interest.  The  plea  was  nil  debet.  The 
cause  was  tried  at  the  Seneca  circuit,  November  13,  1846,  be« 
fore  Whiting,  Cir.  J.  Upon  the  trial,  the  plaintiff  gave  in 
evidence  an  exemplified  copy  of  the  record  of  the  judgment  in 
favor  of  the  plaintiff  against  the  defendants,  mentioned  in  the 
first  count  of  the  declaration.  The  record  also  showed  that 
the  suit  was  commenced  and  the  judgment  rendered  on  a  prom-^ 
issory  note  dated  October  12,  1843,  made  by  Daniel  Gamble 
and  Jacob  Gambie,  payable  to  George  Miller  or  bearer,  for 
$550,  with  interest,  one  year  after  date,  and  that  the  declara- 
tion in  the  suit  in  which  the  judgment  was  recovered  was  served 
on  Daniel  Gambie  only.  The  plaintiff's  counsel  produced  the 
note,  on  the  trial,  and  the  defendants'  counsel  admitted  the  sig- 
natures to  be  the  proper  hand-writing  of  the  defendants,  also 
that  the  interest  amounted  to  $45,13.  There  appeared  to  be 
an  endorsement  on  the  note  of  a  payment  of  $90,  bearing  date 
November  13,  1843.  Samuel  Birdsali,  a  witness  for  the  plain- 
tiff, testified  that  the  body  of  the  note  was  in  his  hand-writing, 
and  was  made  at  his  o£Qce.  He  could  not  say  whether  it  was 
delivered  to  the  plaintiff,  at  its  date,  or  not ;  that  the  endorse* 
ment  was  made  by  him  at  bis  ofiice.  Jacob  Gambie,  a  son  of 
the  defendant  Jacob  Gambie,  a  witness  for  the  defendants,  tes- 
tified that  he  was  present  when  his  father  signed  the  note  at 
Birdsall's  ofllce.  Miller,  the  plaintiff,  wsis  not  present.  The 
plaintiff's  counsel  objected  to  any  proof  of  what  the  defendant 
Jacob  Gambie  said,  relative  to  the  note,  when  the  plaintiff  was 
not  present    The  court  overruled  the  objection,  and  the  witness 
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testified  that  Birdsall  had  the  note,  and  asked  the  witness'  father 
to  sign  it ;  he,  Birdsall,  saying  that  the  agreement  was  that 
another  endorser  was  to  sign  ahead  of  him,  and  that  he  would 
not  be  holden  unless  anotlter  signed  ahead.  Mr.  Birdsall  told 
him  to  sign  below  and  leave  room  for  another  to  sign  above 
him.  Samuel  Gambie,  another  witness  for  the  defendants,  tes- 
tified that  he  had  seen  the  note  before ;  that  he  saw  it  first  in 
the  hands  of  Jacob  Gambie  at  his,  the  witness',  house ;  that  he 
next  saw  it  in  the  plaintiff's  hands.  The  plaintiff,  the  defen- 
dant Jacob  Gambie,  and  Birdsall  were  together,  and  something 
was  said  about  an  endorser.  Jacob  Gambie  said  he  did  not 
consider  himself  holden  until  another  endorser  was  got,  accord* 
ing  to  agreement  when  it  was  given ;  and  Miller  said  it  was 
the  agreement)  when  it  was  given,  that  there  should  be  another 
endorser  before  it  should  be  a  valid  note. 

The  plaintiff  then  called  Samuel  Birdsall,  who  testified  that 
he  had  no  distinct  recollection  in  regard  to  the  note.  The 
plaintiff's  counsel  here  asked  the  witness  what  the  considera- 
tion of  the  note  was,  and  how  it  came  to  be  made.  The  de« 
fendants'  counsel  objected  to  the  question,  and  to  any  evidence 
as  to  what  the  consideration  was ;  the  consideration  not  being 
impeached  by  the  defendants,  and  the  only  question  being 
whether  the  note  ever  had  a  valid  or  legal  existence  against 
the  defendant  Jacob  Gambie.  The  circuit  judge  overruled  the 
objection,  and  the  witness  testified  that  he  obtained  a  judgment 
against  both  Daniel  and  Jacob  Gambie ;  that  this  note  was 
given  for  that  judgment,  which  was  discharged.  An  execution 
had  been  issued  against  them,  and  the  defendants  wished  to 
settle,  and  this  note  was  given  for  that  purpose ;  and  not  being 
able  to  tell  how  much  had  been  paid,  the  note  was  drawn  for 
an  amount  sufficient  to  cover  the  amount  due  on.the  execution. 
It  was  afterwards  ascertained  that  $90  had  been  paid,  when 
the  plaintiflfand  Jacob  Gambie  came  down  to  the  witness'  office 
a  day  or  two  after  the  note  was  given,  and  it  was  endorsed  on 
the  note  as  paid.  The  witness'  best  recollection  was,  that  Jacob 
Gambie,  when  asked  to  sign,  said  some  one  else  was  to  sign, 
and  a  space  was  left  between  Daniel's  name  and  Jacob's.    The 
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witness  did  not  recollect  when  or  bow  the  note  got  into  Miller's 
possession,  but  presumed  he  gave  it  to  him  the  next  day,  when 
the  endorsement  was  made  and  the  parties  were  together  at 
bis  office.  The  circuit  judge  charged  the  jury  that  if  they  should 
be  of  the  opinion  that  Jacob  Gambie  signed  the  note  upon  an 
agreement  with  the  plaintiff  that  another  person  was  to  sign 
the  note,  or  endorse  it,  besides  himself,  and  that  he  was  not  to 
be  otherwise  holden,  they  would  find  for  the  defendants.  But 
if  they  found  that  the  note  was  signed  without  any  condition 
to  that  effect,  or  that  by  the  subsequent  acts  or  agreement  of 
the  defendant  Jacob  Gambie,  the  condition  had  been  waived 
or  altered,  they  should  find  for  the  plaintiff. 

The  defendants'  counsel  then  asked  the  court  to  charge  the 
jury  that  it  mattered  not  whether  the  note  was  given  for  a 
consideration  or  not,  or  what  the  consideration  was ;  but  that 
]f  the  note  was  signed  upon  the  agreement  or  condition  above 
mentioned,  and  that  no  other  person  than  Daniel  and  Jacob 
Gambie  signed  the  note,  the  defendant  was  entitled  to  their 
verdict.  The  judge  declined  so  to  charge,  or  to  say  any  thing 
in  reference  to  the  testimony  offered  in  regard  to  the  considera- 
tion of  the  note,  or  the  effect  such  proof  ought  to  have  in  the 
case.  The  defendants'  counsel  excepted  to  the  charge  as  given, 
and  the  refiisal  to  charge  as  requested.  The  jury  returned  a 
verdict  for  the  plaintiff  of  $585,22,  and  the  defendant  now 
moved  for  a  new  trial. 

A.  T.  KnoT,  for  the  defendants. 

S.  G.  Hadley,  for  the  plaintiff. 

By  the  Courts  Welles,  J.  The  testimony  of  the  witness 
Jacob  Gambie,  of  what  took  place  at  Mr.  Birdsall's  ofiice  in  the 
absence  of  the  plaintiff,  was  properly  received.  It  was  conver- 
sation and  transactions  with  the  plaintiff's  agent,  in  relation  to 
taking  the  note  in  question.  The  declarations  of  the  party  on 
that  occasion  were  of  the  res  gestm^  and  not  obnoxious  to  the 
objection  that  it  was  res  hiter  alios  acta.     The  only  reason 
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why  it  is  deemed  necessary  now  to  notice  this  point,  is  to  show 
that  the  testimony  was  properly  before  the  jury,  and  forma  a 
part  of  the  case.  If  the  objection  to  it  had  been  a  sound  one, 
the  evidence  should  now  be  dismissed  from  consideration.N 

The  evidence  in  relation  to  the  consideration  of  the  note 
was  improperly  received.  The  only  questions  before  the  jury 
were,  Ist.  whether  the  defendant  Jacob  Gambie  had  executed 
the  note  absolutely,  or  upon  condition  that  another  person  be* 
sides  the  defendant  should  sign  or  endorse  it;  and  2d.  in  case 
tlie  note  was  signed  by  the  defendant,  Jacob  Gambie,  under 
such  circumstances,  whether  he  had  in  any  way  waived  the 
condition  so  as  to  make  himself  liable  on  the  note,  without  the 
additional  name  being  superadded.  If  Jacob  Gambie  put  his 
name  to  the  note  under  such  circumstances,  he  had  a  right  to 
insist  that  the  agreement  should  be  fulfilled.  The  question  of 
the  consideration  of  the  note  was  not  raised  by  the  defendants. 
It  was  virtually  admitted  to  be  valid.  Nor  was  it  necessary  for 
the  plaintiff  to  prove  a  consideration,  as  the  note  itself  imported 
one  on  its  face.  The  defendant  expressly  disclaimed  all  ques- 
tion in  relation  to  it,  and  placed  his  defence  solely  upon  the 
failure  to  fulfil  the  condition  under  which  he  claimed  he  had 
put  his  name  to  the  note,  and  I  think  this  defence  is  strongly 
supported  by  the  evidence.  I  am  not  able  to  perceive  any 
thing. in  the  case  amounting  to  evidence^  showing  that  the 
condition  was  waived,  or  that  a  new  contract  was  made.  The 
fact  that  the  note  was  afterwards  seen  in  the  hands  of  a  third 
person,  and  finally  with  the  plaintiff,  is  not  inconsistent  with 
the  position  taken  by  the  defendant.  The  note  was  signed  by 
the  defendant  Jacob  Gambie  at  the  request  of  Mr.  Birdsall^ 
who  had  it  at  his  office  at  the  time.  It  does  not  appear  that 
the  defendant  Jacob  Gambie  had  any  agency  in  putting  it  in 
the  hands  of  his  son  Jacob,  or  that  he  ever  consented  to  its  de- 
livery to  the  plaintiff.  It  was  incumbent  on  the  plaintiff  to  prove 
how  it  came  into  his  hands  without  a  compliance  with  the  condi^ 
tion.  Nor  is  the  fact  that  the  defendant  Jacob  had  an  agency,  or 
was  active  in  getting  the  endorsement  of  the  payment  of  $90 
made,  if  such  was  the  fact,  a  circumstance  to  weigh  against 
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bim.  It  was  proper  to  have  the  endorsement  made,  and  he 
was  interested  in  view  of  bis  contingent  liability,  to  see  it  done; 
and  I  am  at  a  loss  to  perceive  how  it  points  in  any  way  towards 
a  waiver  of  the  condition  upon  which  he  signed  it.  It  is  there- 
fore difficult  to  understand  how  the  jury  were  able  to  come  to 
the  conclusion  they  have,  without  supposing  that  they  gave 
weight  to  the  fact  that  the  note  was  given  for  a  debt  that  both 
defendants  were  originally  equally  liable  for. 

After  the  evidence  of  the  consideration  was  out,  I  think  the 
judge  should  have  instructed  the  jury  that  such  evidence  should 
have  no  effect  upon  the  questions  made  by  the  defence.  His 
attention  was  called  to  it,  and  he  declined  giving  them  any 
advice  upon  the  subject.  I  think  the  verdict  should  be  set 
^ide  and  a  new  trial  granted. 

Ordered  accordingly. 


Same  Term.    Be/are  the  same  Justices. 
The  People  vs.  Stetson. 

Aa  Sndictment  for  obtaining  property  by  false  pretences  need  not  allege  that  the 
property  was  of  any  particular  value. 

The  statute  relative  to  obtaining  money,  dec.  by  false  tokens  or  pretences  was  not 
designed  to  protect  any  but  innocent  persons,  nor  those  who  appea^  to  have 
been  in  any  degree  particeps  erfminis  with  the  offender.  It  is  an  essential  in- 
gredient of  the  offence  that  the  party  alleged  to  have  been  defrauded  should 
have  believed  the  false  representations  to  be  true ;  otherwise  he  cannot  claim 
that  he  was  influenced  by  them.  If,  in  parting  with  his  property,  &c.  he  was 
himself  guilty  of  a  crime,  he  is  not  within  the  protection  of  the  statute.    Per 

WfLLBS,  J. 

It  is  a  well  settled  and  rational  rule  that  the  fiilse  pretences,  in  order  to  sustain 
an  indictment,  must  be  such  that,  if  true,  they  would  naturally  and  according 
to  the  usual  operation  of  motives  upon  the  minds  of  persons  of  ordinary  pru- 
dence, produce  the  alleged  results ;  or,  in  other  words,  that  the  act  done  by  the 
dbfraaded  mmt  be  meh  «•  the  apparent  eajgency  of  the  ea«e  would  di- 
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rectly  induce  an  honest  and  ordinarily  prudent  person  to  do,  if  the  pretences  were 
true.  Per  Maynard,  P.  J. 
Accordingly  Hisld^  on  demurrer,  that  an  indictment  for  obtaining  a  watch  from  a 
person,  upon  the  false  representation  that  the  defendant  was  a  constable,  and 
had  a  warrant  against  such  person,  issued  by  a  justice  of  the  peace,  for  the 
crime  of  rape,  and  that  he  would  settle  the  same  if  the  person  defrauded  would 
give  the  defendant  the  watch,  could  not  be  sustained. 

Demurrer  to  an  indictment.  The  indictment  was  found 
at  the  oyer  and  terminer  for  Monroe  county,  in  October,  1847. 
It  stated  substantially  that  the  defendant,  on  the  first  of  August, 
1847,  at  Rochester,  with  felonious  intent  to  cheat  and  defraud 
one  Royal  Barlow,  feloniously,  unlawfully,  knowingly  and  de- 
signedly, falsely  pretended  and  represented  to  said  Barlow  that 
he  the  defendant  was  a  constable,  and  had  a  warrant  issued 
by  Butler  Bardwell,  Esq.,  a  justice  of  the  peace  of  said  county, 
against  said  Barlow,  for  a  rape,  and  produced  a  forged  and 
false  instrument  purporting  to  be  such  warrant ;  and  represent- 
ed and  pretended  to  said  Barlow  that  said  pretended  warrant 
had  been  issued  by  said  Bardwell,  and  then  and  there  proposed 
if  said  Barlow  would  pay  him  $25,  and  also  offered  to  settle  the 
same,  if  said  Barlow  would  deliver  him  a  certain  silver  watch, 
the  property  of  said  Barlow.  That  Barlow  believing  the  said 
false  pretences  and  representations,  and  being  deceived  thereby, 
was  induced  by  reason  thereof  to  deliver  and  did  deliver  to  said 
Stetson  "  one  silver  watch  of  the  proper  moneys,  valuable 
things,  goods  and  chattels,  personal  property  and  effects  of  the 
said  Royal  Barlow  ;"  which  Stetson  received  and  obtained  by 
means  of  color  of  the  pretences  and  false  tokens  and  represen- 
tation^ aforesaid,  and  with  intent,  &,c.  to  cheat  and  defraud  the 
said  Royal  Barlow  of  the  said  watch.  Whereas  said  Stetson 
was  not  a  constable,  or  any  other  officer,  and  had  no  warrant 
against  said  Barlow,  nor  had  any  warrant  been  issued  by  said 
Bardwell  against  said  Barlow,  and  the  instrument  produced 
and  represented  to  be  a  warrant  was  false  and  forged,  which 
Stetson  well  knew  ;  and  that  the  said  pretences  and  represen- 
tations were  in  all  respects  false  and  untrue,  which  was  known 
by  said  Stetson.  The  defendant  demurred  to  the  indictment, 
and  assigned  for  causes — (1.)  That  Barlow,  in  delivering  the 
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watch  to  Stetson,  &c.  was  guilty  of  a  want  of  common  prudence 
and  caution,  wholly  inexcusable  by  the  said  false  pretences  and 
tokens.  (2.)  That  said  Barlow,  in  delivering  the  watch  under 
the  circumstances,  was  guilty  of  a  want  of  common  honesty. 
(3.)  That  the  only  legitimate  efiect  of  the  pretences  would  be 
to  make  Barlow  prepare  to  defend,  to  go  to  the  magistrate 
where  he  would  have  been  undeceived.  The  turning  out  of 
the  watch  was  not  the  legitimate  eflTect  of  the  pretences.  (4.) 
The  watch  was  not  obtained  in  the  course  of  trade,  commerce, 
or  credit,  nor  in  any  of  the  lawful  pursuits  of  business,  but  in 
the  settling  of  a  felony,  <fcc.  (5.)  That  no  particular  value  of 
the  watch  was  alleged.  The  people  joined  in  demurrer.  The 
case  came  before  this  court  upon  a  writ  of  certiorari  to  the  oyer 
and  terminer,  to  which  was  returned  a  copy  of  the  indictment, 
demurrer  and  joinder. 

E.  A.  Hopkins,  for  the  defendant 

N.  E.  Paine,  (district  attorney  of  Monroe  county,)  for  the 
people. 

Welles,  J.  The  formal  objection  to  the  indictment,  that 
it  does  not  state  any  particular  value  of  the  watch,  is  not  sus- 
tained by  any  authority  that  I  have  been  able  to  find.  The 
statute  under  which  the  indictment  was  found  does  not  require 
that  the  property  obtained  should  be  of  any  particular  value — 
the  words  are,  "any  money,  personal  property,  or  valuable 
thing."  There  is  no  reason  why  the  particular  value  should 
be  alleged.  There  are  cases  where  it  is  necessary  to  allege  the 
value  of  the  property  in  an  indictment,  where  the  offence,  or 
its  grade,  may  depend  upon  the  value— as  in  an  indictment  for 
larceny — that  it  may  appear  whether  the  crime  charged  is  grand 
or  petit  larceny.  In  the  present  case  I  think  it  is  sufficiently 
alleged  that  the  watch  was  a  "  valuable  thing.''  The  more 
important  and  difficult  question  relates  to  the  substance  of  the 
offence  charged  ;  and  whether  the  facts  alleged  in  the  indict- 
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ment  constitute  the  crime  of  obtaining  goods  by  false  pretences 
under  the  statute.    (2  R.  S.  677,  §  53.) 

In  addition  to  the  special  causes  of  demurrer,  the  defendant's 
counsel  makes  the  following  points.  (1.)  "That  there  is  noth- 
ing in  the  false  pretences  showing  the  defendant  authorized  to 
settle  the  rape  or  the  warrant  therefor.  Those  pretences  do  not 
even  indicate  that  the  defendant  was  agent  for  the  injured  fe- 
male. (2.)  That  the  pretences  show  that  the  defendant  had 
no  such  authority,  but  that  his  duty  was  to  arrest  Barlow,  not 
to  settle  with  him.  (3.)  The  law  makes  such  settling  void, 
even  when  made  with  the  injured  person  ;  much  more  so  when 
made  with  the  officer  executing  process  therefor.  (4.)  The 
watch  was  delivered  for  a  void  consideration,  and  one  equally 
void,  whether  the  pretences  were  true  or  false.  (5.)  That  con- 
sideration is  settling  the  warrant  for  the  rape,  and  is  not  lost  to 
Barlow  in  consequence  of  the  pretences  being  false.  As  to 
Barlow's  right  under  the  settlement,  or  any  benefits  to  him 
growing  out  of  or  connected  with  it,  it  is  immaterial  whether 
those  pretences  are  true  or  false."  The  remaining  points  for 
the  defendant,  made  upon  the  argument,  are  substantially  em- 
braced in  the  special  causes  of  demurrer.  A  fraud,  to  be  indict- 
able at  common  law,  must  be  such  as  affects  the  public^  or  is 
csdculated  to  defraud  numbers,  and  which  ordinary  care  and 
caution  cannot  guard  against ;  as  the  use  of  false  weights  and 
measures,  defrauding  another  under  fcdse  tokens^  or  by  canspir- 
ing  to  cheat.  Where  the  fraud  at  common  law  is  charged  to 
have  been  effected  by  means  of  a  false  toketij  the  token  must 
be  such  as  indicates  a  general  intent  to  defraud  ;  a  mere  pri- 
vate token,  or  counterfeit  letters  in  other  mens'  names  does  not 
come  within  the  meaning  of  the  term  false  token,  as  used  at 
common  law.  {People  v.  Babcock,  7  John.  201.  People  v. 
Stone,  9  Wend.  182.)  To  obtain  money  by  false  pretences,  or 
by  private  false  tokens,  was  not  punishable  by  the  common  law 
as  a  crime,  however  fraudulent  the  intent  might  have  been. 
Hence  the  statute  of  33  Henry  8,  cA.  1,  i  2,  which  is  as  fol- 
lows :  "  If  any  person  falsely  and  deceitfully  get  into  his  hands 
any  money  or  other  things  of  any  other  persons,  by  color  of 
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any  false  token,  or  counterfeit  letter  made  in  any  other  man's 
name,  such  person  being  convict  by  witnesses  taken  before  the 
lord  chancellor,  or  by  examination  of  witnesses  or  confession 
before  the  justices  of  assize,  or  before  the  justices  of  peace,  in 
their  general  sessions,  or  by  action  in  the  courts  of  record,  shall 
have  such  punishment  by  imprisonment,  setting  upon  the  pil- 
lory, or  by  any  corporal  pain,  (except  pains  of  death,)  as  shall 
be  adjudged  by  the  persons  before  whom  he  shall  be  convict." 
{Canfs  Stizt.  Abridged,  False  Tokens.)  This  act  of  Henry 
8th  not  meeting  the  case  of  false  pretences,  &c.  the  statute  of 
30th  Geo.  2,  chap.  24,  which,  after  reciting  that  evil  disposed 
persons  had  by  various  subtle  stratagems,  &c.  fraudulently  ob- 
tained divers  sums  of  money,  goods,  d&c.  to  the  great  injury  of 
industrious  families,  and  to  the  manifest  prejudice  of  trade  and 
credit,  enacted  ^'  that  all  persons,  who  knowingly  and  design- 
edly by  false  pretence  or  pretences,  should  obtain  from  any  per- 
son or  persons,  money,  goods,  wares,  or  merchandises,  with 
intent  to  cheat  or  defraud  any  person  or  persons  of  the  same, 
should  be  deemed  offenders  against  law  and  the  public  peace," 
and  should  be  punished,  &c,  as  therein  mentioned.  Our  stat- 
ute of  1813,  (1  R.  L.  410,  $  13,)  is  substantially  a  transcript  of 
the  English  statute  of  Greorge  2,  above  recited,  and  the  course  of 
decision  under  them  both  has  been  the  same.  Our  present 
statute,  under  which  the  indictment  in  this  case  was  found, 
not  only  substantially  combines  the  provisions  of  the  English 
statutes  of  Hen.  8  and  Geo.  2,  but  extends  to  the  case  of  ob- 
taining the  signature  of  any  person  to  any  written  instrument, 
&c.    (2  ie.  «  677,  §  53.) 

Under  the  foregoing  statutes  there  have  been  a  great  num- 
ber of  adjudged  cases,  both  in  the  courts  of  England  and  this 
country,  among  which  I  have  met  with  several  which  were 
clearly  within  their  letter,  and  yet  have  been  held  to  be  not 
within  their  spirit,  or  the  mischief  which  they  were  intended  to 
prevent.  In  the  case  of  The  People  v.  Clough,  (17  Wend, 
361,)  the  defendant  was  indicted  for  obtaining  money  by  false 
pretences.  The  indictment  charged  that  by  means  of  certain 
fedse  feigning,  deceitful  motives,  signs  and  gestures^  the  defen- 
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dant  gave  out,  repre3eqted  and  pretended  Iq  one  A.  B.  thai  he 
was  deaf  ond  dumbj  and  also  that  he  exhibited  to  the  said  A. 
B.  a  false  and  counterfeit  certificate^  stating  that  he  was  deaf 
and  dumb,  destitute  of  property,  and  desirous  of  collecting 
money,  for  the  purpose  of  procuring  an  education  at  an  institu- 
tioa  for  the  instruction  of  the  deaf  and  dumb,  and  that  by  such 
false  pretences  he  unlawfully  and  fraudulently  obtained  money 
from  the  said  A.  B.  There  was  a  demurrer  to  the  indictment 
which  was  held  to  be  well  taken,  and  the  case  made  by  the  in- 
dictment not  within  the  statute.  Justice  Cowen,  who  delivered 
the  opinion  of  the  court,  admitting  that  the  case  was  within 
the  words  of  our  statute,  and  within  the  enacting  clause  of  SfO 
Geo.  2,  chapter  24. 

In  The  People  v.  Williams,  (4  Hill,  9,)  it  was  held  that  a 
representation,  though  false  and  made  with  intent  to  cheat  and 
defraud  the  complainant,  and  by  means  of  such  representatipOi 
the  defendant  obtained  the  signature  of  the  complainant  to  a 
deed  of  his  farm,  was  not  within  the  statute,  unless  they  were 
calculated  to  mislead  persons  of  ordinary  prudence  and  cau- 
tion. In  the  case  of  The  People  v.  Clough^  Justice  Cowen 
raises  the  question,  whether  the  statute  was  intended  to  protect 
the  citizen  from  frauds  beyond  his  commercial  dealings,  d&c. 
He  does  not  decide,  in  so  many  words,  that  its  operation  is  to 
be  thus  limited,  but  in  the  conclusion  of  the  opinion  he  says — 
"  On  the  whole,  we  all  feel  quite  clear  that  this  indictment  is 
not  sustainable.  We  all  agree  that  the  pretence,  had  it  been 
exercised  in  a  case  of  trade  or  credit,  would  have  fallen  within 
the  statute."  He  lays  stress  upon  the  recital  of  the  statute  of 
Geo.  2d,  as  showing  the  class  of  persons  who  were  to  be  pro- 
^tected — ^^  industrious  families,^^  ^'B  ihQ  evil  which  it  was  de- 
signed to  prevent,  "  pryudice  of  trade  and  crediC^ — and  argues 
from  the  language  employed  in  the  commencement  of  the  en- 
acting clause — "  Therefore  for  the  punishment  of  all  such  of- 
fenders,  be  it  eriacted,"  &c,  that  the  ofieuce,  to  be  within  the 
purview  of  the  statute,  must  have  been  committed  against  a 
class  of  persons  which  could  be  indicated  by  or  embraced  within 
the  expression  '^  indusitrious  persons^"  and  must  be  an  offence 


1%^]  Jfi  THB  STJP^BME  CQURT.  167 


The  l^eople  v.  Station. 


wliioh  tends  to  the  "  prejudice  of  ^ade  and  credit."  He  then 
conges  to  the  conclusion  that  although  the  crime  in  that  caaet 
nvas  of  a  very  dark  moral  grade,  yet  as  it  was  not  committed 
against  a  person  within  the  protection  of  the  act,  and  more  es- 
pecially that  it  could  be  of  no  "  prejudice  to  trade  or  credit,"  it 
did  pot  come  within  the  spirit  of  the  9.ct.  In  the  above  case  of 
The  People  v.  WUliamSj  the  indictmeqt  charged  the  defen- 
dant with  obtaining  the  signature  of  Tan  Guilder  to  a  deed  of 
lands  by  falsely  pretending  that  one  Gray  was  about  to  sue 
him  the  said  Van  Guilder,  and  was  also  about  to  foreclose  a 
certain  mortgage  which  he  then  held  and  owned,  and  which 
was  a  lien  on  Yan  Guilder's  farm ;  and  that  Gray  would  take 
said  farm  away  and  deprive  Yan  Guilder  of  the  same,  and  that 
Gray  had  told  him,  the  defendant,  of  such  intentions,  iCfC, 
The  court  say,  "  Looking  to  the  case  made  by^  the  indictment, 
Yan  Guilder's  only  ground  of  complaint  would  seem  to  be, 
that  in  attempting  to  defraud  another,  he  had  himself  been 
defrauded." 

In  all  the  numerous  reported  cases  under  the  English  and 
American  statutes  to  prevent  the  obtaining  money,  &c.  by  false 
tokens  qr  pretences,  I  have  not  found  one  which  was  held  to 
be  within  the  statute,  in  which  the  transaction  on  the  part  of 
the  person  injured,  would  not  have  been  lawful  provided  the 
representations  or  pretences  were  true,  nor  where  such  represen- 
tations or  tokens,  if  true,  were  not  in  violation  of  law.  I  can- 
not believe  the  statute  was  designed  to  protect  any  but  innocent 
persons,  nor  those  who  appear  to  have  been  in  any  degree  par- 
ticeps  criminis  with  the  defendant  To  determine  what  atti- 
tude he  occupies  in  that  respect,  it  should  be  assumed  that  all 
the  representations  made  to  him,  whether  in  words  or  tokens, 
were  true,  because  it  is  an  essential  ingredient  of  the  case  that 
he  believed  them  to  be  true ;  otherwise  he  could  not  claim  that 
he  was  influenced  by  them.  Looking  at  his  conduct  in  that 
light,  and  with  ths^t  assumption,  if  in  parting  with  his  money 
or  property,  or  yielding  his  signature,  he  was  himself  guilty  oC 
a  crime,  it  cannot  be  that  he  is  within  the  protection  of  thct 
statute.    Testing  the  case  under  consideration  l)y  these  rule8| 
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it  is  impossible,  in  my  opinion,  to  sustain  the  indictment  Bar- 
low believed  that  the  defendant  was  a  constable,  and  had  a 
warrant  against  him  for  a  rape.  He  is  chargeable  with  knowl- 
edge that  the  law  forbade  any  settlement  or  compromise  of  the 
matter,  and  that  it  would  be  a  misdemeanor  in  the  defendant 
to  neglect  to  execute  the  process.  In  attempting  to  cheat  the 
law  he  has  himself  been  defrauded  of  his  watch. 

Again ;  on  the  supposition  that  Barlow  was  innocent  of  the 
supposed  charge  of  rape,  the  pretences  of  the  defendant,  and 
the  exhibition  of  the  supposed  warrant,  were  not  calculated  to 
induce  him  to  part  with  his  property  in  consideration  of  the  de- 
fendant's undertaking  to  do  what  he  clearly  had  no  right  to 
da,  and  which,  if  he  assumed  to  do  it,  the  transaction  was  ut- 
terly void,  and  Barlow  liable  to  be  arrested  again  on  the  same 
warrant  the  next  moment.  Nor  can  his  conduct,  in  my  opin- 
ion, be  reconciled  with  the  exercise  of  common  prudence  or  cau- 
tion, on  the  ground  that  it  was  competent  for  him  to  buy  his 
peace.  He  is  not  to  be  so  absolutely  stultified,  as  to  be  supposed 
to  have  parted  with  his  watch  for  no  valid  consideration — for 
that  which  could  secure  him  no  benefit  whatever — even  upon 
the  supposition  that  the  representations  of  the  defendant  were 
in  all  respects  true. 

In  ray  opinion  the  defendant  is  entitled  to  judgment  on  the 
demurrer. 

Matnard,  p.  J.  (After  stating  the  facts :)  It  is  a  well  set- 
tled and  rational  rule  that  the  false  pretences,  in  order  to  sus- 
tain an  indictment,  must  be  such  that,  if  true,  they  would 
naturally  and  according  to  the  usual  operation  of  motives  upon 
the  minds  of  persons  of  ordinary  prudence,  produce  the  alleged 
results ;  or  in  other  words,  that  the  act  done  by  the  person  de- 
frauded must  be  such  as  the  apparent  exigency  of  the  case 
would  directly  induce  an  honest  and  ordinarily  prudent  person 
to  do,  if  the  pretences  were  true.  Applying  this  rule  to  the  case 
in  hand,  it  will,  I  think,  appear  that  the  false  pretence,  even  if 
believed  to  be  true,  could  not  by  any  course  of  reasoning,  have 
induced  any  person  to  do  what  the  prosecutor  did.    No  man 
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could  suppose  that  he  could  procure  a  discharge  from  a  warrant 
for  felony  by  delivering  money  or  goods  to  the  officer  holding 
the  warrant  The  pretence  is  in  exhibiting  a  forged  warrant 
and  pretending  it  to  be  true ;  there  is  no  allegation  that  the  ac- 
cused asserted  that  he  had  authority  to  settle  it  by  receiving 
money  or  goods;  he'  offered  to  do  so,  and  the  prosecutor  ac- 
cepted the  proposal  and  delivered  his  property.  It  was  the  offer 
to  settle  the  warrant  which  naturally  produced  the  result,  and 
not  the  supposed  warrant.  The  conduct  of  the  accused  was  in 
the  highest  degree  immoral  and  reprehensible,  but  there  seems 
to  be  no  law  to  punish  him,  under  this  indictment.  He  may 
be  indictable  for  forging  the  pretended  warrant,  if  in  truth  he 
had  such  an  one  as  the  indictment  seems  to  suppose. 

^Selden,  J.  concurred. 

Judgment  for  defendant 


Warren  Special  Term,  August,  1848.     Parker^  Justice. 

Yauqhn  vs.  R.  and  S.  Ely. 


The  puchafler  of  lands  sold  on  execution,  acquires  by  his  purchase  no  more  than 
a  Hen  upon  the  lands  for  the  amount  of  his  bid,  and  interest,  during  the  fifteen 
months  allowed  for  redemption.  He  does  not  obtain  the  legal  title ;  and  if  the 
prenuses  are  subject  to  a  mortgage,  he  does  not  become  the  owner  of  the  equity 
of  redemption,  until  after  the  ezpiradon  of  the  fifteen  months. 

In  suits  in  equity,  the  claim  of  the  plaintifi"  which  is  in  dispute  must  exceed  the 
Talne  of  9100,  to  give  the  supreme  court  jurisdiction.  It  is  not  enough  that 
the  property  on  which  the  plaintifi''s  claim  is  a  lien  exceeds  that  value ;  nor 
that  a  lien  exceeding  that  amount,  claimed  by  one  of  the  defendants,  is  contro- 
verted by  the  plaindfi'.  The  property  in  dispute,  belonging  to,  or  claimed  by 
the  plaintiff,  or  the  extent  of  the  plaintiff's  interest  in  the  property  in  contso- 
versy,  fUmishes  the  test  of  jurisdiction. 
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In  Equity,  l^he  bill  oT  complaiat  in  this  cause  was  filed 
in  the  late  court  of  chancery,  before  the  vice  chancellor  of  the 
fourth  circuit.  The  defendants  answered,  and  proofs  were 
taken.  It  appeared  that  on  the  19th  of  March,  1839,  James 
McKnight  purchased  certain  real  estate  jn  Washington  county, 
from  George  Lasher,  and  executed  to  him  a  mortgage  upon  it 
for  $1200  to  secure  the  payment  of  a  part  of  the  purchase 
money.  On  the  5th  of  November,  1842,  Stevens  Carpenter  re- 
covered, before^  justice  of  the  peace,  a  judgment  against  the 
said  James  McKnight  and  John  McKnight,  for  $47,12,  which 
was  docketed  in  the  county  clerk's  office,  and  made  a  lien  on 
the  premises  in  question.  The  plaintiff  subsequently  became 
the  owner  of  the  judgment,  and  sold  the  premises  on  an  exe- 
cution. At  the  sheriff's  sale,  on  the  17th  of  March,  1846,  he  bid 
them  off  for  the  amount  then  due  thereon,  $70,13,  and  received 
from  the  sheriff  the  usual  certificate. 

On  the  7th  of  January,  1843,  James  McKnight  sold  to  Reu- 
ben Ely  two  and  a  half  acres  of  the  mortgaged  premises  for 
$60 ;  and  on  the  7th  of  April,  1843,  he  quit-claimed  to  him  the 
remainder  of  the  mortgaged  premises.  It  was  alleged  by  the 
plaintiff  that  the  only  consideration  for  the  quit-claim  was  an 
agreement  by  Reuben  Ely  to  pay  the  mortgage,  on  which  there 
was  then  due  about  $950,  and  the  judgment ;  and  that  there 
was  no  other  lien  on  the  mortgaged  premises.  That  Reuben 
Ely  then  entered  into  possession  of  the  premises,  and  with  his 
son  Solomon,  continued  to  occupy  them.  That  payments  were 
subsequently  made  on  the  mortgage,  by  Reuben  Ely,  and  that 
on  the  5th  of  March,  1846,  an  assignment  of  the  bond  and 
mortgage  was  executed  to  Solomon  Ely,  who  proceeded  to  fore- 
close by  advertisement,  under  the  statute. 

The  plaintiff  claimed  that  he  was  the  owner  of  the  equity  of 
redemption  under  the  sheriff's  sale ;  that  the  purchase  of  the 
bond  and  mortgage  was  made  with  the  money  of  Reuben  Ely, 
and  for  his  benefit,  and  in  the  name  of  Solomon  Ely,  for  the 
avowed  purpose  of  defeating  the  collection  of  the  plaintiff's  judg- 
ment That  most,  if  not  all,  of  the  sum  secured  by  the  mort- 
gage had  been  satisfied  by  payments  made  by  Reuben  Ely,  and 
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by  the  rents  and  profits  of  the  place  received  by  him ;  and  that 
the  sum  claimed  in  the  advertisement  of  sale  was  much  more 
than  was  due.  These  facts,  with  those  stated  in  the  opinion 
of  the  court,  are  all  that  are  necessary  to  understand  the  ques- 
tion decided. 

E,  H.  Rosekrafis,  for  the  plaintiff. 

J.  W.  Thompson^  for  the  defendant 

Parker,  J.  The  first,  and  one  of  the  most  important  ques- 
tions presented  in  this  case,  is  whether  the  amount  in  contro- 
versy is  sufficient  to  give  this  court  jurisdiction.  It  is  provided 
by  the  revised  statutes,  (2  jR.  iS^.  M.  ed.  234,  k  61,)  that  "  the 
court  of  chancery  shall  dismiss  every  suit  concerning  property, 
where  the  matter  in  dispute,  exclusive  of  costs,  does  not  exceed 
the  value  of  one  hundred  dollars,  with  costs  to  the  defendant." 
This  cause  having  been  commenced  in  the  late  court  of  chan- 
cery, must  of  course  be  subject  to  this  rule.  The  plaintiff's 
right  to  appear  in  this  court  and  controvert  the  mortgage  claim- 
ed by  Solomon  Ely  as  assignee,  rests  solely  on  the  fact  that  on 
the  17th  of  March,  1846,  being  the  owner  of  a  judgment  against 
James  McKnight  and  John  McKnight,  which  was  a  lien  on  the 
mortgaged  premises,  he  bid  off  those  premises  at  the  sheriff's 
sale,  under  an  execution  issued  upon  that  judgment,  for  $70,13, 
and  took  the  usual  sheriff's  certificate  as  evidence  of  such  pur- 
chase. The  bill  of  complaint  was  filed  during  the  summer  of 
1846,  several  months  before  the  plaintiff  could  have  been  enti- 
titled  to  a  deed  from  the  sheriff.  At  the  time  of  the  filing  of 
the  bill,  therefore,  it  could  not  be  known  whether  the  premises 
would  be  redeemed  by  the  defendant  in  the  execution,  or  his 
grantee,  within  the  year  after  the  sale ;  or  whether  the  title 
would  be  acquired  within  three  months  thereafter  by  some  other 
judgment  creditor. 

The  plaintiff  claims  that  by  the  purchase  at  the  sheriff's  sale 
he  became  the  owner  of  the  equity  of  redemption.  In  support 
of  that  position,  he  relies  principally  on  the  case  in  re  Scrug* 

Vol.  IV.  21 


102  CA8B8  m  LAW  AND  BaUITT  [Am  t5 


VaQglm  V.  Sty* 


banif  (£bpk.  Heps  95.)  If  that  case  can  be  understood  n 
deciding  that  the  purchaser  acquires  any  thing  more  than  a 
lien,  before  the  expiration  of  the  fifteen  months  allowed  for 
redemption,  it  is  more  than  counterbalanced  by  a  weight  of  au- 
thorities the  other  way.  {See  Bissell  v.  Payn^  20  John.  3; 
Van  Rensselaer  v.  Sheriff  of  OtwndcLgct^  1  Cbiren,  443 ; 
Same  v.  Sheriff  of  Albany^  Id.  501 ;  Ex  parte  Peru  Iron  Co. 
7  Cowen,  640 ;  Evertson  v.  Sawyer^  2  Wend.  507.) 

The  case  in  Hopkins,  like  the  others  above  cited,  was  decided 
under  the  act  of  April  12,  1830,  which  did  not  declare  when  the 
title  should  vest  in.  the  purchaser.  Yet  under  that  act  it  was 
well  settled,  by  the  cases  above  cited,  that  no  title  was  acquired 
until  the  execution  of  the  sheriff's  deed  ;  until  which  time  the 
purchaser  held  only  a  lien  on  the  premises  sold.  Under  the 
revised  statutes,  this  question  is  no  longer  left  to  inference. 
It  is  provided  (2  R.  S.  3d.  ed.  470,  §  63,)  that "  the  right  and  UUe 
of  the  person  against  whom  the  execution  was  issued,  to  any 
real  estate  which  shall  be  sold  thereby,  shall  not  be  divested  by 
such  sale,  until  the  expiration  of  fifteen  months  from  the  time 
of  such  sale."  And  by  a  subsequent  clause  of  the  same  section 
It  is  declared  that  if  such  real  estate  shall  not  have  been  re- 
deemed as  therein  provided,  and  a  deed  shall  be  executed  in 
pursuance  of  a  sale,  the  grantee  in  such  deed  shall  be  deemed 
.vested  with  the  legal  estate  from  the  time  of  the  sale  on  such 
execution,  only  for  the  purpose  of  maintaining  an  action  for 
any  injury  to  such  real  estate.  I  think  it  is  clear,  therefore, 
that  at  the  time  of  filing  the  bill  of  complaint  in  this  cause  the 
plaintiff  had  only  a  lien  on  the  premises  in  question  for  $70,13, 
and  interest  from  the  date  of  his  purchase.  It  remains  to  be 
seen  whether  there  are  other  facts  in  this  case  that  bring  it 
within  the  requirement  of  the  statute,  as  to  jurisdiction. 

Solomon  Ely,  in  his  notice  published  for  the  purpose  of  fore- 
closure under  the  statute,  claimed  that  there  was  due  on  the 
mortgage,  on  the  13th  of  July,  1846,  $1175,37.  The  plaintiff 
controverts  the  amount  thus  claimed,  and  urges  that  part,  if  not 
all,  of  the  mortgage  money  had  been  satisfied  by  the  payment, 
or  that  the  debt  was  liable  to  be  extinguished  by  an  equitable 
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appliention  of  the  rants  and  pn^ts.  The  value  of  the  land  also 
is  shown  to  be  about  the  amount  due  upon  the  mortgage. 
Under  these  circumstances  can  it  be  said  that  "  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the  value  of  one  hundred 
ddlarsT*  There  have  been  several  decisions  in  the  late  court 
of  chancery  bearing  upon  this  point.  In  Dtniw  v.  Shelderiy 
(2  Paige^  323,)  a  bill  was  filed  to  foreclose  a  mortgage  given  to 
secure  the  payment  of  $600  at  the  expiration  of  two  years  from 
the  date,  with  interest  semi-annually,  upon  which,  at  the  time 
of  filing  the  bill,  there  was  only  $42  due  for  one  year's  interest ; 
and  the  bill  was  dismissed  for  want  of  jurisdiction.  The 
chancellor  there  said :  "  This  suit  is  in  fact  to  obtain  payment 
of  the  $42 ;  and  if  the  court  has  not  power  to  make  a  decree 
as  to  that,  the  incidental  right  to  order  a  sale  of  the  whole  prem- 
ises, to  prevent  a  sacrifice  of  property,  cannot  confer  on  this 
court  the  necessary  power."  The  decision  in  Douw  v.  Shelden 
was  in  confirmation  of  a  principle  previously  recogniz^ 
FSiUerton  v.  Jackson,  (6  John.  Ch.  Rep.  276,  and  i 
V.  Tylee,  (1  Hopk.  119.  In  Smith  v.  Williams,  (4  P 
which  was  a  creditor's  suit,  it  was  held  that  the  a 
upon  the  complainant's  judgment  and  the  amount  o 
dant's  property  as  claimed  by  the  complainant,  s 
exceed  $100,  to  constitute  a  matter  in  dispute  of 
court  of  chancery  will  take  cognizance.  The  court 
debt  of  the  complainant  and  the  property  or  effects  of  the  defen- 
dant are  both  necessary  to  constitute  a  matter  in  dispute  or  liti- 
gation." The  other  decisions  upon  this  point  recognize  the  same 
construction  of  the  statute.  {Spear  v.  Green,  9  Paige,  362. 
Winsor  v.  Orcutt,  11  Id.  578.  Wheeler  v.  Van  Kuren, 
1  Btxrb.  Ch.  Rep.  490.)  In  the  case  last  cited,  a  bill  was  filed 
to  foreclose  a  mortgage  on  which  there  was  $56  due,  and  also 
to  obtain  payment  of  a  judgment  for  $80,  which  was  a  subse- 
quent lien  on  the  mortgaged  premises.  It  was  averred  in  the 
bill,  that  the  judgment  debtor  had  no  other  property  except  the 
mortgaged  premises,  out  of  which  the  judgment  could  be  satis- 
fied. The  chancellor  held  that  he  had  jurisdiction  of  the  cause, 
oa  the  ground  that  the  question  whether  the  judgment  was  a 
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lien  on  the  premises,  and  was  entitled  to  be  paid  out  of  the 
surplus  proceeds  of  the  sale,  was  one  which  was  necessarily  to 
be  decided  in  the  suit  for  the  foreclosure  of  the  mortgage. 

By  these  cases  it  is  well  established  that  the  plaintiff's  claim 
in  dispute  must  exceed  the  value  of  $100,  to  give  the  court 
jurisdiction.  It  is  not  enough  that  the  property  on  which  the 
plaintiff's  claim  is  a  lien  exceeds  that  value;  nor  that  a  Uen 
exceeding  that  amount,  claimed  by  one  of  the  defendants,  is 
controverted  by  the  plaintiff.  The  property  in  dispute,  belong- 
ing to,  or  claimed  by  the  plaintiff,  or  the  extent  of  the  plain- 
tiff's interest  in  the  property  in  controversy,  furnishes  the  test 
of  jurisdiction.  The  appUcation  of  this  well  settled  rule,  there* 
fore,  to  the  facts  of  this  case,  shows  plainly  that  the  amount 
of  the  plaintiff's  lien  is  the  extent  of  value  of  the  property  in 
dispute,  and  that  this  court  has  no  jurisdiction  of  the  contro- 
versy. 

The  defendant  sets  up  the  objection  in  his  answer,  and 
claims  the  same  benefit  of  it  as  if  he  had  presented  it  by  demur- 
rer ;  and  the  objection  being  well  taken,  I  have  no  discretion 
as  to  the  course  to  be  pursued,  but  must  dismiss  the  bill  with 
costs. 


St.  Lawrence  General  Term,  September,  1848.     Cady^ 
Paige,  Willard,  and  Hand,  Justices. 

Bennac  vs.  The  People. 

The  magiftrate  to  whom  a  common  law  certiorari  ia  issued,  to  remove  proceedingt 
before  him  under  the  act  respecting  disorderly  persons,  (I  R.  S.  638,)  should 
in  his  return  set  out  in  Juec  verba  all  the  proceedings  before  him. 

The  confession  spoken  of  in  the  second  section  of  that  act,  on  which  a  magistrate 
is  authorized  to  convict  a  disorderly  person,  means  a  plea  of  guilty,  or  some 
acknowledgment  tantamount  thereto ;  not  an  admission  deduced  by  the  magis- 
trate argumentatively. 

On  a  conviction  under  1  R,  8,  638,  a  record  of  the  conviction,  specifying  gen^ 
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rally  the  naftnie  and  dicimifltancee  of  the  offence,  moit  be  made  up  by  the 
magiftrate  and  signed  by  hun,  and  filed  in  the  county  clerk's  office,  before  the 
warrant  of  commitment  can  be  issued. 

This  is  the  same  case  which  gave  rise  to  the  writ  of  habeas 
corpus,  and  the  other  proceedings,  reported  ante,  page  31. 
The  facts  are  sufficiently  detailed  in  the  opinion  of  the  court. 
The  cause  was  submitted  without  argument,  by 

A.  T.  Wilson^  for  the  plaintiff  in  error. 

A,  C.  Farlifiy  (district  attorney,)  for  the  people. 

By  the  Courts  Willard,  J.  This  is  a  certiorari  to  Halsey 
R.  Wing,  Esq.  one  of  the  justices  of  the  town  of  Queensbury, 
in  the  county  of  Warren,  to  remove  to  this  court  certain  pro- 
ceedings before  him  under  the  statute  ret&tive  to  disorderly 
persons.  (1  iZ.  /S'.  638.)  It  is  a  common  law  certiorari. 
The  justice  has  made  a  return,  but  he  has  not  set  out  in  kcec 
verba,  as  he  ought  to  have  done,  the  whole  proceedings  before 
him.  The  return  states  that  on  the  11th  of  June,  1846,  David 
M.  Dean,  one  of  the  overseers  of  the  poor  of  the  town  of 
Queensbury,  inlaid  county,  preferred  his  complaint  in  writing 
and  under  bis  affirmation,  before  the  justice,  in  these  words,  to 
wit :  "  That  John  B.  Bennac,  of  said  town,  is  a  disorderly  per- 
son,,witlun  the  meaning  of  the  statute  in  such  case  made  and 
provided,  in  this,  to  wit,  that  the  said  John  B.  Bennac  has  left 
his  wife  Helen,  and  threatens  to  suffer  her  to  become  a  burthen 
on  the  public,  and  that  this  deponent  therefore  complains  of 
the  said  J.  B.  B.  as  a  disorderly  person."  Now  if  this  is  all  the 
complaint,  it  is  defective.  The  complaint  should  be  subscribed 
by  the  party  and  sworn  to,  and  the  jurat  of  the  magistrate 
should  be  added.  It  does  not  appear  by  the  complaint  itself, 
that  it  was  sworn  to.  This  is  required  by  the  statute.  (1  J?. 
S.  638,  §  2.) 

The  return  then  sets  out  the  substance  of  the  warrant  and 
the  return  thereto  of  Crossitt,  the  constable.  It  next  sets  out 
the  examination  of  Bennac  at  length,  upon  which  the  convic- 
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tion  and  sentence  were  founded,  and  the  final  warrant  of  com- 
mitment, reciting  the  conviction  and  sentence.  No  record  of 
conviction  is  set  out,  nor  does  it  appear  that  any  was  made. 

The  second  section  of  the  act,  (1  R.  S.  638,)  provides,  ^'  that 
if  it  shall  appear  by  the  confession  of  the  offender,  or  by  com- 
petent testimony,  that  he  or  she  is  a  disorderly  person,  the 
justice  may  require  of  the  offender  sufficient  sureties  for  his  or 
her  good  behavior  for  the  space  of  one  year.  In  default  of  such 
sureties  being  found,  the  justice  shall  make  up,  sign  and  file  in 
the  county  clerk's  office  a  record  of  the  conviction  of  such 
offender  as  a  disorderly  person,  specifying  generally  the  nature 
and  circumstances  of  the  offence,  and  shall  by  warrant  under 
his  hand  commit  such  offender  to  the  common  jail  of  the  city 
or  county,  there  to  remain  until  such  sureties  be  found,  or  such 
offender  be  discharged  according  to  law."  The  written  exam* 
ination  is  a  part  of  the  proceedings  properly  before  us  on  this 
certiorari,  and  as  it  is  certified  by  the  justice  to  be  all  the  evt^ 
dence  on  which  he  convicted  the  defendant,  it  is  competent  for 
us  to  review  it  in  order  to  see  if  the  evidence  was  sufficient  for 
that  purpose.  I  think,  taken  together,  it  did  not  warrant  the 
justice  in  convicting  the  accused.  Although  he  admits  that 
he  was  lawfully  married  to  his  wife,  he  still  ass^'ts  that  her  for- 
mer husband  was  then  living,  and  that  that  was  one  reason  why 
he  refused  to  live  with  her  and  support  her.  He  says  he  did 
not  intend  to  support  her — denies  that  he  intends  to  go  away 
from  her,  ice. 

The  first  section  of  the  statute  (1  H.  S.  638)  enacts  that  "  all 
persons  who  threaten  to  run  away  and  leave  their  wives  or 
children  a  burthen  on  the  public,  shall  be  deemed  disorderly 
persons."  Bennac  never  threatened  to  run  away  and  leave  his 
wife,  d&c.  He  admits  he  ceased  living  with  her,  and  refused 
to  support  her ;  and  he  assigns  the  reasons,  one  of  which  is  a 
good  one,  if  true,  viz.  that  her  former  husband  is  still  living.  I 
think  the  magistrate  ought  not  to  have  convicted  him  upon 
this  examination  alone.  The  confession  spoken  of  in  the  stat- 
ute, upon  which  the  magistrate  is  authorized  to  convict,  means 
a  plea  of  guilty,  or  what  is  tantamount  to  it.    It  would  be 
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dangerous  to  allow  a  magistrate  to  deduce  an  admission  of 
guilt)  by  a  process  of  argument,  from  such  an  examination  as 
this  was. 

We  must  intend,  in  this  case,  that  no  record  of  the  conviction 
was  ever  made  up.  The  statute  contemplates  the  making  up, 
signing  and  filing  such  record,  before  the  warrant  shall  be 
issued  to  commit  the  accused,  after  conviction.  (1  R,  S,  638, 
i  3.)  This  is  not  like  the  convictions  before  a  court  of  special 
sessions.  The  statute  expressly  allows  those  courts  twenty 
days  within  which  to  make  out  and  file  the  certificate  of  coo- 
vicUon.  (2  R.  8.  717,  i§  38  to  41.)  The  object  of  the  certifi- 
cate, in  the  latter  case,  is  to  afford  evidence  in  case  the  accused 
should  commit  a  second  offence ;  and  hence  there  was  no  ne- 
cessity for  filing  it  before  issuing  the  warrant  of  commitment 
That  reason  does  not  apply  to  summary  convictions  under  the 
act  concerning  disorderly  persons.  The  records  of  conviction 
under  the  last  mentioned  act,  by  section  eight,  are  required  to 
be  examined  by  the  court  of  general  sessions,  and  they  are 
authorized  to  discharge  such  disorderly  persons  either  abso- 
lutely or  upon  receiving  sureties  for  tbeiP  good  behavior.  The 
sessions  also  may  inquire  into  each  case  and  hear  any  proofs 
that  may  be  offered.  The  record  of  conviction  on  such  exami- 
nation is  made  presumptive  evidence  of  the  facts  therein  con- 
tained, until  disproved.  We  think  the  justice  erred,  in  issuing 
a  mittimus  without  a  record,  as  we  must  intend  was  done  in 
Chis  case,  as  none  is  set  out  in  the  return. 

The  proceedings  must  be  reversed. 
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Wh«re  the  defendant  said  that  "he  owed  the  plaintifis  9700|  and  intended  to 
arrange  hi»  buaineas  and  pay  them,  that  fall,  or  winter,  as  soon  as  he  could ;" 
Hdd  that  the  acknowledgment  was  explicit  and  unconditional,  and  was  suffi- 
cient to  leme  the  remedy  for  the  recovery  of  a  debt  barred  by  the  statute  of 
limitations. 

A  report  of  referees,  tike  the  verdict  of  a  jury,  is,  as  a  general  rule,  concludve,  in 
a  case  of  conflict  of  evidence. 

Where  a  debt  barred  by  the  statute  of  limitations  is  sought  to  be  revived  by  an 
acknowledgment,  the  acknowledgment  must  be  submitted  to  the  jury  as  evidence 
of  a  new  promise,  and  the  jury  are  to  find  the  new  promise  from  the  evidence. 

It  is  the  province  of  tbe  jury  to  decide  whether  the  oral  or  vrritten  admissions  of 
the  defendant,  amount  to  a  sufficient  acknowledgment,  fiK>m  which  a  promise  to 
pay  can  be  inferred. 

And  it  seems  that  it  is  also  the  province  of  the  jury  to  determine  whether  the  de- 
fendant's promise  was  absolute  or  conditional. 

Where  the  plaintiff  sues  upon  a  debt  barred  by  tbe  statute  of  limitations,  and  relies 
upon  a  new  promise  or  acknowledgment  as  reviving  the  remedy,  if  the  promise  \ 
or  acknowledgment  is  a\yolute,  he  may  reply  generally  to  a  plea  of  the  statute  I 
of  limitations,  without  setting  forth  the  subsequent  promise  or  acknowledgment 
specially. 

And  such  general  repUcation  may  be  interposed,  whether  the  subsequent  promise 
or  acknowledgment  was  made  before,  or  after  the  statute  had  run  against  the 
original  demand. 

Whether  a  conditional  pronuse,  where  the  condition  has  been  performed,  must  be 
replied  specially  1     Qtuer«. 

Where  the  original  demand  has  been  barred  by  a  bankrupt's  or  insolvent's  dis- 
charge, a  subsequent  promise  to  pay  must  be  specially  replied  to  a  plea  setting 
up  such  discharge. 

A  debt  barred  by  a  bankrupt's  or  insolvent's  discharge,  cannot  be  revived  by  an 
acknowledgment.  The  debt  being  extinguished,  can  only  be  revived,  or  renew- 
ed, by  an  express  promise. 

So  a  contract,  of  an  in&nt,  not  for  necessaries,  cannot  become  obligatoiy,  except 
by  a  new  promise,  or  ratification,  after  he  comes  of  age. 

And  this  new  promise,  or  ratification,  must  be  replied  specially  to  a  plea  of  infancy. 

Where  a  debt  is  barred  by  the  statute  of  limitations,  a  subsequent  promise  or 
acknowledgment  is  equally  operative  and  effective  to  restore  the  remedy, 
whether  made  to  a  stranger,  or  to  the  creditor  himself,  or  his  agent 

But  in  case  of  a  debt  baned  by  a  bankrupt's  or  insolvent's  discharge,  the  subsequent 
pfomise  must  be  made  to  the  creditor  personally,  or  to  his  agent. 
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Motion  to  set  aside  a  report  of  referees.  The  action  was 
assumpsit  The  defendant  pleaded  the  general  issue,  and  the 
statute  of  limitations.  The  plaintiffs  replied  generally.  On 
the  trial  before  the  referees,  the  plaintiffs  produced  in  evidence 
a  promissory  note,  dated  Kingstop,  March  20,  1837,  by  which 
the  defendant,  ninety  days  after  date,  pron^ised  to  pay  the 
plaintiffs  or  order,  ninety-three  pounds  five  shillings  Halifax 
currency,  for  value  received,  d&c.  The  execution  of  the  note 
was  proved.  And  the  plaintiff  cs^lled  Albert  L.  Smith  w  a 
witness,  who  testified  that  he  knew  that  the  defendai\t  received 
goods  of  the  plaintiffs  in  1836  and  1837 ;  that  at  Yor):,  Living- 
ston county,  in  November,  1840,  be  had  a  conversation  with  the 
defendant,  in  regard  to  the  claim  of  the  plaintiffs ;  and  (hat  he 
said  "  he  owed  the  plaintiffs  about  $700,  and  intended  to  arrange 
his  business  and  pay  them,  that  fall  or  winter,  as  soon  as  he 
could."  He  did  not  say  how  he  wou^d  pay  the  plaintiffs'  debt 
On  his  cross-examination,  the  witness  stated  that  he  resided  in 
Canada ;  that  he  had  been  connected  in  business  with  the  defen- 
dant there ;  and  that  they  dissolved  iq  January,  1839.  Witness 
told  defendant  that,  if  he  intended  to  carry  on  business  in  his  own 
name,  he  must  settle  that  debt  at  Kingston.  He  replied  '^  he 
would,  and  intended  to,  that  fall  or  winter,  or  as  soon  as  he 
could  arrange  his  business  so  to  do."  When  the  defendant  left 
Canada  in  1839,  he  left  with  witness  all  his  books  and  accounts, 
to  collect  While  the  witness  had  them,  one  of  the  plaintiffs 
called  on  him  and  wanted  him  to  pay  the  note  offered  in  evidence. 
Witness  replied  that  he  could  not  do  it,  as  he  had  orders  to  pay 
certain  other  matters  first  Witness  informed  the  plaintiffs, 
within  the  last  two  years,  what  he  could  testify  to,  as  to  the 
plaintiffs'  claim  against  the  defendant.  No  objection  was  made  '\ 
to  the  admissibility  of  the  evidence  in  relation  to  the  acknow-  ■ 
ledgment  of  the  defendant,  under  the  pleadings,  nor  to  its  suffi- 
ciency to  establish  the  cause  of  action  of  the  plaintiffs.  The 
refeifees  reported  in  favor  of  the  plajptiffs  for  the  sum  of  $616,46. 
The  suit  was  commenced  in  July,  1846. 

Voj,.  IV,  23 
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A.  B,  James,  for  the  defendant 
J.  Mullin,  for  the  plaintiffs. 

By  the  Court,  Paige,  J.  The  following  questions  were 
raised  on  the  argument  of  this  cause,  viz.  1.  Whether  the  de- 
fendant's promise  to  pay  the  note  was  absolute,  or  conditional ; 
2.  If  conditional,  whether  it  should  not  have  been  specially  re- 
plied ;  3.  Whether  the  promise,  as  proved,  was  sufficient  to  take 
the  note  out  of  the  statute  of  limitations ;  and  if  conditional, 
whether  it  was  available  for  this  purpose,  without  showing  the 
performance  of  the  condition  ;  4.  Whether  the  plaintiffs  could 
avail  themselves  of  the  promise,  in  this  case,  it  not  having  been 
made  either  to  them,  or  their  agent. 

To  revive  a  debt  barred  by  the  statute  of  limitations,  "  there 
must  be  an  express  promise,  or  an  acknowledgment  of  a  present 
indebtedness ;  a  subsisting  liability,  and  a  willingness  to  pay." 
{Allen  w.  Webster,  16  Wend.  2S>9,  per  Savage,  Ch.  /.  \^Id. 
306.  Roosevelt  v.  Mack,  6  John,  Ch.  290.  Bell  v.  MorrisoUy 
1  Peters,  351,  362.)  '^  If  there  be  no  express  promise,  and  one 
is  to  be  raised  by  implication  of  law,  from  an  acknowledgment, 
such  acknowledgment  ought  to  contain  an  unqualified  and  di- 
rect admission  of  a  previous,  subsisting  debt,  which  the  party  is 
liable  and  willing  to  pay."  (1  Petersf  U.  S,  Rep,  362,  per 
Story,  J.  3  Wend,  190.)  An  acknowledgment  which  will 
authorize  a  jury  to  find  a  promise  to  pay,  must  be  explicit  and 
unconditional ;  and  any  suggestion  which  qualifies  it,  or  repels 
the  idea  of  a  promise  to  pay,  destroys  the  effect  of  what  is  said. 
{Cocks  V.  Weeks,  7  Hill,  46,  Beardsley,  J,)  In  Cocks  v.  Weeks 
a  promise  of  the  defendant,  to  pay  the  note,  (on  which  the  suit 
was  brought,)  as  soon  as  he  conveniently  could,  was  held  to  be 
a  conditional  promise,  and  equivalent  to  an  engagement  to  pay 
when  able.  And  it  was  further  held,  that  to  make  such  promise 
effective,  the  defendant's  ability  to  pay  must  be  shown.  (7  Hilly 
46.)  The  promise  in  the  present  case  was  in  these  words :  "I 
owe  the  plaintiffs  about  $700  and  intend  to  arrange  my  business 
and  pay  them  this  fall  or  winter,  as  soon  as  I  can."    It  seems 
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Co  me,  tbat  the  condition  of  this  promise  was  not  a  condition  as 
CO  ability,  but  as  to  time.  The  defendant  promises,  or  expresses 
an  intention  to  pay  the  plaintiffs,  during  the  then  fall  or  the  en-* 
suing  winter,  as  soon  as  he  could  arrange  his  business  to  do  so ; 
tbat  is,  he  intended,  at  all  events,  to  pay  them  by  the  expiration 
of  the  winter,  and  sooner  if  he  could  so  arrange  his  business  as  to 
enable  him  to  do  it  The  acknowledgment,  by  the  defendant,  of 
bis  indebtedness,  is  an  explicit  and  direct  admission  of  a  previous 
subsisting  debt,  which  he  is  liable  and  willing  to  gay.  And  it 
is  wholly  unqualified,  except  as  to  the  time  of  payment ;  and 
that  is  limited  by  the  expiration  of  the  ensuing  winter.  When 
that  time  expired,  the  acknowledgment  or  promise  became  un- 
qualified and  unconditional. 

A  promise  to  pay  money  at  a  future  day,  is  just  as  absolute 
and  unconditional,  as  a  promise  to  pay  immediately,  or  on  de- 
mand. (1  Peters,  371.)  I  am  aware  that  the  witness  Smith,* 
on  his  cross-examination,  does  not  give  the  promise  or  acknow- 
ledgment of  the  defendant  in  the  same  words  as  be  did  on  his 
direct  examination.  On  his  cross-examination  he  says,  that  the 
defendant,  in  answer  to  the  remark  of  witness  that  he  must  settle 
the  debt  at  Kingston,  replied  that  he  would,  and  intended  to 
''  that  fall  or  winter,  or  as  soon  as  he  could  arrange  his  business 
so  to  do."  This  acknowledgment,  standing  alone  without  other 
words,  is  doubtless  conditional.  It  is  a  promise,  by  the  defen- 
dant, to  pay  as  soon  as  he  could  arrange  his  business  so  to  do, 
.  or  after  his  business  had  been  arranged.  And  if  there  was 
no  other  promise  or  acknowledgment,  before  the  plaintiffs  could 
recover  they  would  be  obliged  to  show  the  performance  of 
the  condition ;  viz.  that  the  defendant's  business  had  been  so 
arranged  as  to  enable  him  to  pay  the  plaintiffs'  demand ;  or, 
in  other  words,  to  show  the  defendant's  ability  to  pay.  But 
the  whole  evidence  of  the  witness  Smith,  given  both  on  his 
direct  and  cross-examination,  was  submitted  to  the  referees. 
All  his  testimony  as  to  the  promise  or  acknowledgment  of  the 
defendant  was  received,  under  the  pleadings.  No  objection 
was  made,  either  to  its  admissibility  under  the  declaration  and 
rq)lication,  or  as  to  its  sufiiciency  to  sustain  the  cause  of  action 
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%t  the  pbinliffs.  If  such  objection  bad  been  made,  the  plaiotiffi 
l&ight  have  met  it  by  further  proof.  The  defendant  ought  ta 
tiave  objected,  on  the  hearing  before  the  referees,  to  the  admis- 
sibility of  the  evidence  under  the  pleadings,  and  to  its  suffi- 
ciency to  establish  a  cause  of  action.  ( UnderhiU  y.  Pameroy^ 
8  Hilly  603.)  But  I  think  we  must  intend  that  the  referees 
have  found,  by  reporting  in  favor  of  the  plaintiffs,  that  the  prom- 
ise or  acknowledgment  of  the  defendant  was  an  absolute,  and 
not  a  conditional  promise.  Whether  the  promise  or  acknow- 
ledgment was  absolute  or  conditional,  was  a  question  for  the 
decision  of  the  referees.  If  they  had  come  to  the  conclusion 
that  it  was  conditional,  they  could  not  have  found  in  favor  of 
the  plaintiffs.  A  report,  therefore,  in  favor  of  the  plaintiffs,  is  a 
finding  that  the  promise  was  absolute.  A  repoit  of  referees  is 
regarded  like  the  verdict  of  a  jury.  In  case  of  a  conflict  of  evi- 
dence, as  a  general  rule,  the  finding  of  both  is  conclusive.  And 
where  there  is  no  decided  preponderance  in  favor  of  the  party 
against  whom  the  report  is  made,  it  will  not  be  set  aside. 
{Esterly  v.  Oole,  1  Batb.  Sup.  Ct.  Rep.  235.  Eaton  v.  Bm- 
ton,  2  HiU,  5f  8.  Keeler  v.  The  Fireman's  Ins.  Co.  3  Id.  256. 
Douglass  V.  Mousey,  3  Wend.  356.)  This  must  be  regarded 
as  a  case  akin  to  that  of  a  conflict  of  evidence.  Two  state- 
ments of  the  acknowledgment  of  the  defendant,  which  do  not 
agree,  are  given  by  the  witness ;  and  it  was  the  peculiar  prov- 
ince of  the  referees  to  determine  which  was  correct. 

Where  a  debt  barred  by  the  statute  of  limitations  is  sought  . 
to  be  revived  by  an  acknowledgment,  the  acknowledgment  is 
to  be  submitted  to  a  jury  as  evidence  of  a  new  promise ;  and 
the  jury  are  to  find  from  the  evidence,  (if  it  be  sufficient,)  such 
promise.  {Sands  v.  Oelston,  15  John.  520.  Johnson  v.  Beards- 
ley^  Id.  4.  Cocks  V.  Weeks^  7  Hill,  46.  Bell  v.  Morrison,  1 
Peters^  Rep.  362.  Moore  v.  Bank  of  Columbia,  6  Id.  92.  Dod- 
sonv.  Mackey,  4  Nev.  4*  Man.  327.  Roosevelt  v.  Mack,  6  John. 
Ch.  Rep,  290.)  In  Haylin  v.  Hastings,  {Comb.  34,)  cited  in 
Tanner  v.  Smith,  (6  Barn.  4*  Cress.  603,)  Holt,  C.  J.  with  the 
ten  judges  at  Sergeant's  Inn,  including  the  king's  bench  judges, 
agreed  that  an  acknowledgment  of  a  debt,  barred  by  the  stat- 
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Vie,  was  go6d  eyidence  of  aa  assumpsit,  upon  non-assumpsit 
infra  sex  annos  pleaded,  for  the  jury  to  find  a  verdict  for  the 
plaintiffs ;  but  that  it  was  not  a  matter,  upon  which  if  found 
specially,  the  court  could  give  judgment  for  the  plaintiff;  be- 
cause the  jury  must  draw  the  conclusion  from  evidence,  not  the 
court.  It  would  seem,  therefore,  that  an  acknowledgment  0^ 
a  previous  debt,  is  only  evidence  of  a  promise  which  is  to  beN 
submitted  to  the  jury ;  and  that  the  court  cannot,  as  a  matter 
of  law,  imply  a  promise  to  pay,  from  such  acknowledgment 
Upon  the  principle  that  an  acknowledgment  is  to  be  submitted 
to  a  jury  as  evidence  of  a  promise,  it  has  been  left  to  the  jury 
to  decide,  whether  the  oral  w  written  admissions  of  the  defen- 
dant amounted  to  a  sufficient  acknowledgment,  from  which  a 
promise  to  pay  could  be  inferred.  So  it  has  been  left  to  the 
jury  to  determine,  whether  the  defendant's  promise  was  absolute 
or  conditional.  {Penn  v.  Bennet,  4  Camp,  N.  P.  Ca,  205,  per 
Lord  Ellenhorough.  Dodsnn  v.  Mtickey^  4  Nefk  4*  Man,  327, 
per  Denman,  C,  /.)  Where  letters  of  the  defendant  were 
couched  in  ambiguous  terms,  it  was  left  to  the  jury  to  decide 
whether  they  contained  a  sufficient  acknowledgment  to  author- 
ize them  to  imply  from  it  a  promise  to  pay.  (FV^st  v.  Ben- 
ffough,  1  Bing.  266.  Linsell  v.  BouroT,  2  Bing,  N.  C  241, 
per  Tindal,  C,  J,  Lloyd  v.  Mannd,  2  T.  R.  762^  per  Ash- 
urst,  J,  Reid  v.  Eammons,  3  Bing.  N,  C.  887.  Dodsofi  v. 
Mackey^  4  Nev.  ^  Man,  329'.  Bucket  v.  Church,  9  Car^  4* 
Payne,  209,  per  Parke,  Baron,  1839.) 

Upon  the  authority  of  these  cases  it  was  competent  for  the 
referees  to  decide,  as  a  matter  of  fact,  upon  the  evidence, 
whether  the  defendant's  acknowledgment  was  conditional  or 
um;onditional,  and  whether  it  was  sufficient  to  authorize  them 
to  Snd  a  pMromise  *o  pay.  And  as  the  referees  have  passed 
upon  these  <}uestions  as  matters  of  fact,  and  as  there  is  no  de- 
cided prepcmderance  of  the  evidence  in  favor  of  the  defendant, 
theteport  of  the  referees  cannot  be  set  aside,  upon  the  ground 
that  it  is  against  the  weight  of  evidence. 

Should  the  new  promise  have  been  declared  upon,  or  replied, 
«peeially?    A  distinction  has  long  been  recognized  between 
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the  case  of  a  debt  barred  by  the  statute  of  limitations,  and  a 
debt  from  which  the  debtor  has  been  discharged  under  the 
bankrupt  or  insolvent  laws.  In  the  case  of  a  debt  barred  by 
the  statute  of  limitations,  Lord  Mansfield,  in  Quantock  v. 
England,  (5  Burr.  2630,)  said,  "  It  is  settled  that  the  statute 
of  limitations  does  not  destroy  the  debt ;  it  only  takes  away 
the  remedy."  In  case  of  a  debt  barred  by  a  discharge  under 
the  bankrupt  or  insolvent  laws,  the  demand  is  in  law  extin*- 
guished ;  although  it  still  exists  in  equity  and  good  conscience. 
And  being  extinct,  it  cannot  be  enforced,  unless  renewed  by  a 
new  promise.  An  acknowledgment  will  not  revive  it  {Moore 
V.  Viele,  4  Wend.  422.  Sands  v.  Gelston,  16  John.  519.)  The 
moral  obligation  to  pay  the  original  debt  is  a  sufficient  consid* 
eration  for  the  new  promise.  This  new  promise  creates  a  new 
contract,  and  upon  this  new  contract  the  action  must  be  found- 
ed. The  old  debt  is  only  resorted  to,  to  furnish  a  consideration 
for  the  new  promise.  The  liability  of  the  debtor  is  on  the  new 
and  not  on  the  old  contract.  In  case  of  a  debt  barred  by  the 
statute  of  limitations,  the  remedy  is  only  taken  away ;  the  ori- 
ginal demand  remains  in  existence.  The  statute  raises  the 
presumption  of  payment.  That  presumption  is  repelled  by 
either  an  express  promise,  or  an  acknowledgment  of  a  subsistr 
ing  liability  and  a  willingness  to  pay.  As  soon  as  the  pre- 
sumption of  payment  is  repelled,  a  suit  may  be  maintained  on 
the  original  demand.  In  the  case  of  a  debt  barred  by  a  bank- 
rupt or  insolvent  discharge,  the  new  promise  creates  the  con- 
tract on  which  the  suit  is  brought.  And  as  the  anomaly  in 
pleading  exists  of  allowing  the  plaintiff  to  declare  on  the  original 
contract,  the  replication,  which  must  set  forth  the  new  contract 
specially,  which  is  the  only  contract  to  be  enforced,  is  the  real 
declaration.  {Depuy  v.  Swart^  3  Wend.  135.  Wait  v.  Mor- 
ris, 6  Id.  394.  Shipley  v.  Hefiderson,  14  John.  178.  Stafford 
V.  Bacon,  1  Hill,  535.  Soulden  v.  Van  Retisselaer,  9  Wend. 
297.)  But  in  case  of  a  debt  barred  by  the  statute  of  limitations, 
as  the  suit  is  maintained  on  the  original  contract,  the  new 
promise  restoring  the  remedy  which  had  been  taken  away,  the 
declaration  roust  be  on  the  old  promise ;  and  if  the  defendant 
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sets  up  the  statute  as  a  bar,  the  plaintiff  may  reply  generally 
that  the  cause  of  action  contained  in  the  declaration  did  accrue 
within  six  years,  without  setting  forth  the  subsequent  promise 
specially.  (1  Chit.  PL  583.  Tanner  v.  Smaf%  6  Barn.  ^ 
Cress.  603.  Hay  don  v.  Williams^  7  Bing.  163.  Upton  v. 
Else,  l^ Moore,  303.  Leoper  v.  Talton,  16  East,  420.  Pinr 
kerton  v.  Bailey,  8  Wend,  602.  A^  Court  v.  Cross,  3  Bing, 
329.)  And  under  this  replication  the  plaintiff  may  give  evi- 
dence of  a  subsequent  acknowledgment  or  promise  to  pay  the 
original  debt.  Judge  Spencer  thought  the  distinction  above 
alluded  to,  was  not  founded  upon  sound  reasoning,  but  he  felt 
himself  bound  by  authority  to  concede  that  it  existed.  *  {Sands 
V.  Eggleston,  15  John.  519.)  And  it  will  be  found,  by  a  crit- 
ical examination  of  the  cases,  that  it  has  long  been  steadily 
maintained  by  the  courts  of  law.  (9  Wend.  297,  298.  3 
Id.  189.) 

The  contract  of  an  infant,  not  for  necessaries,  rests  on  the 
same  principle  as  a  contract  discharged  under  the  bankrupt  or 
insolvent  laws.  The  infant's  contract  is  not  binding  in  law, 
upon  him ;  and  it  cannot  become  obligatory  except  by  a  new 
promise  or  ratification  by  the  infant  after  he  comes  of  age. 
The  new  promise  or  ratification  must  be  equivalent  to  a  new 
contract.  A  bare  acknowledgment  is  not  sufficient.  (15  John, 
519.)  It  is  the  new  promise  or  ratification  which  creates  the 
contract  on  which  the  suit  must  be  sustained  against  the  infant. 
Hence,  as  in  case  of  a  debt  discharged  under  the  bankrupt  or 
insolvent  laws,  although  the  declaration  is  on  the  original  con- 
tract, the  plaintiff  must  reply  specially  the  new  promise  or  rat- 
ification by  the  infant  after  he  came  of  age.  (1  Chit,  PL  581. 
Goodsell  V.  Myers,  3  Wend.  481.  Bigelow  v.  Channis,  2  HiU, 
120.  2  Rents  Com.  234  to  239,  2d  ed.  Zouch  v.  Parsons,  3 
Bur.  1804,  per  Lord  Mansfield.) 

In  case  of  a  debt  barred  by  the  statute  of  limitations,  where 
the  subsequent  promise  to  pay  is  absolute  and  unconditional, 
or  the  acknowledgment  is  explicit  and  unqualified,  all  (he  cases 
agree  that  the  replication  may  be  a  general  denial  of  the  plea 
of  non-assumpsit  or  actio  twn  accrevit  infra  sex  annos ;  and 
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that  it  is  not  necessary  to  reply  specially  such  subseqaent  prom- 
ise or  acknowledgment.  {MoCrea  v.  Purmort,  16  Wend.  477, 
per  Caweity  /.)  The  reason  of  the  rule  seems  to  be,  that  where 
the  subsequent  promise  is  absolute  and  unconditional,  it  sup- 
ports the  promises  in  the  declaration  which  are  also  absolute 
and  unconditional,  and  therefore  it  may  be  given  in  evidence 
under  the  ordinary  issue  on  the  statute  of  limitations.  But  the 
doubt  exists  whether,  under  the  general  replication  to  a  plea 
of  the  statute  of  limitations,  a  conditional  promise  to  pay  can 
be  given  in  evidence,  it  not  being  consistent  with  the  promises 
laid  in  the  declaration.  In  Tanner  v.  Smart,  (6  Bar.  ^  Cress. 
603,)  where  issue  was  joined  on  the  statute  of  limitations,  il 
was  held  that  a  conditional  promise,  without  proving  the  per- 
formance, did  not  support  the  promise  in  the  declaration,  and 
did  not  entitle  the  plaintiff  to  recover.  But  Lord  Tenterden, 
C.  J.  remarks,  ^^  The  promise  proved  here  was  <  I  will  pay  as 
soon  as  I  can,'  and  there  was  no  evidence  of  ability  to  pay,  so 
as  to  raise  that  which  in  its  terms  was  a  qualified  promise  into 
one  that  was  absolute  and  unqualified.  Had  it  been  in  terms 
what  it  is  in  substance,  ^  Prove  that  I  am  able  to  pay,  and  then 
I  will  pay,'  it  would  be  what  the  promise  was  taken  to  be  in 
Haylin  v.  Hastings,  {Comb,  64 ;  Ld*  Raym.  389,  421,  &  C  ; 
Salk.  29,  S.  C. ;  5  Mod.  425,  &  C,)  a  conditional  promise,  and 
when  the  proof  of  ability  should  have  been  given  and  not  be- 
fore, an  absolute  one."  In  Haydon  v.  WUliams,  (7  Bing. 
163,)  Tindal,  C.  J.  held,  that  the  subsequent  promise  of  the  de- 
fendant in  that  case,  being  guarded  with  the  condition  of  his 
being  able  to  pay,  whether  taken  as  a  new  promise  or  a  re- 
vival of  the  former,  was  a  departure  from  the  absolute  prom- 
ise in  the  declaration.  He  says, ''  The  principle  laid  down  by 
the  court  in  the  case  of  Tanfier  v.  Smart,  and  which  is  de- 
duced from  the  former  decisions,  was,  that  the  promise  which 
is  given  in  evidence  under  the  general  replication  to  the  statute 
of  limitations,  nmst  be  one  which  is  consistent  with  the  prom- 
ises laid  in  the  declaration ;  and  consequently  that  evidence 
of  a  conditional  promise  will  not  support  an  absolute  promise 
in  the  declaration."    But  he  concludes  his  opinion  by  sayings 
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^  without  therefore  determining  whether  sueh  a  promise  ought 
or  ought  not  to  be  specially  declared  upon,  it  is  sufficient  to  say 
that  in  this  case  there  was  no  proof  of  the  defendant's  ability 
to  pay  at  the  time  of  the  action  brought,  so  as  to  satisfy  the 
condition,  and  make  the  promise  absolute  and  unqualified,  like 
chose  in  the  declaration."  In  Scales  v.  Jacob,  (3  Bing.  638,) 
in  which  the  court  were  equally  divided,  Gaselee,  J.  says,  '^  a 
new  promise  by  a  debtor  to  pay  when  of  ability,  is  not  the  same 
as  a  promise  to  pay  when  requested.  There  are  many  cases 
which  show  that  such  a  conditional  promise  cannot  be  given  in 
evidence  under  a  count  on  an  absolute  promise."  Upon  these 
cases  a  doubt  arises,  where  the  condition  is  satisfied  and  the  con- 
ditional promise  is  thereby  made  (in  the  language  of  Tenterden 
and  Tindal,)  an  absolute  and  unqualified  promise,  whether  it  does 
not,  in  its  transmuted  state,  support  the  promise  in  the  declara- 
tion, and  therefore  become  admissible  evidence  under  a  general 
replication.  Clearly,  without  proof  of  the  performance  of  the  con- 
dition, a  conditional  promise  could  not  be  given  in  evidence  under 
a  general  replication.  In  the  case  of  a  conditional  promise  by 
a  bankrupt  to  pay  a  debt  barred  by  his  certificate,  it  was  held 
by  Lord  Ellenborough  in  Perin  v.  Bennei,  (4  Camp.  N.  P. 
Rep.  206,)  that  the  plain tifi*  must  declare  specially,  and  prove 
the  performance  of  the  condition.  And  in  Wait  v.  MorriSj 
(6  Wend.  394,)  it  was  held,  if  a  promise  to  pay  a  debt  barred 
by  an  insolvent  discharge  be  conditional,  that  the  plaintifi*  must 
declare  upon  it,  or  set  it  forth  in  his  replication.  But  these  are 
cases  of  debts  barred  under  the  bankrupt  and  insolvent  laws ; 
between  which  and  cases  of  debts  barred  by  the  statute  of  lim- 
itations, we  have  seen  there  is  a  distinction. 

No  distinction  is  taken,  in  any  of  the  cases,  between  the  case 
of  a  eonditional  promise  made  before,  and  one  made  after,  the 
statute  of  limitations  has  run  against  the  original  demand,  in 
relation  to  the  necessity  of  replying  the  same  specially.  In  Tan- 
ner T.  Smart,  (6  Bar.  6f  Cress.  653,)  and  in  Haydon  v.  Wilr 
liams,  (7  Bing.  162,)  the  conditional  promise  was  made  within 
0tz  years  after  the  original  cause  of  acUon  accrued ;  and  this 
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eircumstance  was  not  alluded  to  in  either  of  those  cases  as  be- 
ing of  any  importance  on  the  question  of  pleading.  And  in 
Tompkin9  v.  Brown^  (1  Demo,  847,)  it  was  held  that  proof  of 
the  performance  of  the  condition  of  a  oonditional  promise  was 
as  necessary  where  the  promise  was  made  before  the  statute 
had  barred  the  original  demand,  as  where  it  was  made  after 
the  demand  was  so  barred.  It  would  seem,  therefore,  if  it  is 
necessary  to  reply  specially  a  conditional  promise  of  payment, 
made  after  the  statute  of  limitations  has  run  against  the  ori- 
ginal demand,  that  it  is  equally  necessary  to  reply  such  a  prom- 
ise, when  made  before  the  demand  was  barred. 

But  it  is  not  necessary  to  dispose  definitively  of  the  questioa 
whether  a  subsequent  conditional  promise  of  payment,  where 
the  condition  has  been  satisfied,  must  he  replied  specially ;  be- 
cause I  have  come  to  the  conclusion,  as  heretofore  staled,  that 
the  referees  have  found  the  subsequent  promise,  in  this  case,  to 
be  an  absolute  and  not  a  oonditional  promise. 

The  only  other  question  which  remains  to  be  considered  is, 
whether  the  plaintiffs  can  avail  themselves  of  the  promise  or 
acknowledgment  in  this  case,  it  not  having  been  made  either 
to  them  or  their  agent  The  distinction  between  debts  barred 
by  the  statute  of  limitations  and  debts  discharged  under  the 
bankrupt  and  insolvent  laws,  has  a  bearing  upon  this  question. 
In  the  case  of  debts  disohai^ed  under  the  bankrupt  and  insol- 
vent laws,  the  debt  being  in  law  extinct,  all  the  ingredients  of 
a  complete  agreement  are  necessary  to  enable  the  creditor  to 
recover  the  amount  of  his  briginal  demand.  And  no  agreement 
is  complete  until  the  minds  of  the  contracting  parties  meet 
Hence  in  this  class  of  oases  it  is  necessary  that  the  new  prom- 
ise should  be  made  to  the  creditor,  in  person,  or  to  his  agent 
But  in  the  case  of  debts  barred  by  the  statute  of  limitaUons,  as 
the  original  debt  remains,  and  only  the  remedy  is  taken  away, 
and  as  an  acknowledgment  is  suflficient  to  revive,  or  restore,  the 
remedy,  and  remove  the  bar,  and  as  no  new  contract  is  neces- 
sary to  enable  the  creditor  to  collect  his  original  demand,  the 
promise  or  acknowledgment  is  equally  operative  and  effective, 
whether  made  to  a  stranger,  or  to  the  creditor  himself,  or  his 
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agent  The  moment  the  presumption  of  payment  is  repelled, 
which  arises  after  a  lapse  of  six  years,  the  original  debt  is  re- 
coverable by  an  action  foui^ed  directly  upon  it. 

An  acknowledgment  or  admission,  by  the  debtor,  of  a  present 
subsisting  liability,  and  of  a  willingness  to  pay,  like  all  other 
admissions  of  a  subsisting  indebtedness,  is  as  effective  when 
made  to,  or  in  the  presence  of,  a  third  person,  as  when  made  to 
the  creditor  himself,  or  to  his  agent.  In  Soulden  v.  Van 
JRensselaer,  (9  Wend.  297,)  Nelson,  J.  says  that  "  the  statute 
of  limitations  only  operates  upon  the  remedy,  by  affbitling  a 
presumption  of  payment,  and  hence  the  acknowledgment  of  the 
existence  of  the  debt  revives  the  debt,  by  removing  the  presump* 
tion;  and  upon  this  ground  it  is  obviously  unimportant  to 
whom  the  acknowledgment  is  made,  aifd  so  are  the  authorities." 

In  McCrea  v.  Purmort,  (16  Wend.  477,)  Cowen,  J.  says — 
^<The  admission  of  a  debt  is  available  to  take  it  out  of  the 
statute  of  limitations,  whether  that  admission  be  express  or  ta- 
cit; whether  made  to  the  party,  or  a  stranger;  and  it  may  be 
implied  from  the  conduct  of  tt^e  party."  The  proposition  that 
the  promise  or  acknowledgment,  which  revives  a  debt  barred 
by  the  statute  of  limitations,  or  restores  the  remedy  for  the  re- 
covery of  such  debt,  mayhe  made  to  a  stranger  as  well  as  to 
the  party,  will  be  found  adjudged  or  conceded  in  the  following 
cases.  Bigelow  v.  Grannis,  (2  HiU,  120.)  Stafford  v.  Ba- 
eon,  (1  Id.  637.)  OKver  v.  Gray,  (1  Har.  ^  GUI,  204.)  Pe- 
ters V.  Brown,  (4  Esp.  46.)  Halliday  v.  Ward,  (3  Camp. 
N.  P.  Rep.  31.)  Lawrence  v»  Hopkins,  (12  John.  288.)  Moore 
V.  Viele,  (4  Wend.  422.)  Fcarn  v.  Lewis,  (6  Bing.  349 ;) 
S.  C.  (4  Car.  ^  Payne,  173.)  2  Phil.  Ev.  142,  Cowen  ^ 
BSIts  ed.  Clark  v.  Hougham,  (2  Bar.  ^  Cress.  153.)  Mount 
Stephen  v.  Brooks,  (3' Bar.  ^*  Aid.  141.)  Whitney  v.  Bige- 
hw,  (4  Pick.  110.)    St.  John  v.  Garrow,  (4  Porter,  223.) 

The  motion  to  set  aside  the  report  of  the  referees  must  be 
denied  with  costs. 
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Tbt  grantee  in  fte  in  either  a  quitclaim  deed,  or  in  a  deed  containing  covenant* 
of  warranty,  is  not  estopped  from  denying  that  the  grantor  had  any  title  in  the 
premises  conveyed,  either  at,  or  previous  to  the  date  of  the  deed. 

Snch  grantee  holds  advemly  to  his  grantor,  and  he  may  controvert  each  gran- 
tor's title,  and  also  ibrtify  his  own  title  acquired  fiom  mch  grantor,  by  Ae 
purchase  of  any  other  title  which  will  protect  him  in  the  quiet  enjoyment  of 
the  premises. 

An  estoppel  must  be  reciprocal. 

A  stranger  can  neither  take  advantage  o^  nor  be  bound  by,  the  estoppel. 

This  was  an  action  of  ejectment.  The  cause  was  tried  at 
the  St.  Lawrence  circuit,  in  September,  1847,  before  Justice 
Parker.  The  declaration  was  entitled  of  the  7th  of  May,  1847. 
On  the  trial,  the  plaintiff  gave  in  evidence  the  record  of  a  war- 
ranty deed  from  Abel  Cook  and  his  wife  to  Abner  Breese,  dated 
December  12,  1815,  of  the  premises  in  question.  The  certifi- 
cate of  acknowledgment,  by  the  officer  who  took  such  ac- 
knowledgment, stated  that  Cook  and  his  wife,  ^<  to  him  known 
to  be  the  persons  who  signed  the  deed,  personally  came  before 
him,"  &c.  without  stating  that  they  were  known  to  him  to  be 
the  persons  described  in  such  deed.  The  defendant  objected 
to  the  reading  of  the  deed  in  evidence,  on  the  ground  of  this 
omission  in  the  certificate  of  acknowledgment.  The  objection 
was  overruled,  and  the  defendant  excepted.  The  plaintiff  then 
read  in  evidence  the  record  of  a  deed  with  covenants  of  war- 
ranty,  from  Abner  Breese  and  wife  to  Loyd  S.  Danbury,  of  the 
premises  in  question,  dated  April  2Q,  1826,  recorded  May  3, 
1825.  The  certificate  of  acknowledgment  was  in  the  same 
form  as  the  certificate  of  the  acknaikledgment  of  the  deed  of 
Cook  and  wife  to  Breese.  The  defendant  took  the  same  ob- 
jection which  he  took  to  that  deed ;  which  objection  was  over- 
ruled, and  the  defendant  excepted.  The  plaintiff  then  gave  in 
evidence  a  warranty  deed  from  Loyd  S.  Danbury  to  John  T. 
Wilson,  dated  September  26, 1839,  of  the  premises  in  question. 
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The  defendant  admitted  that  he  was  in  poesession,  at  the  com* 
roencemeut  of  the  suit,  as  tenant  of  John  T.  Wilson.  The 
plaintiff  then  gave  in  evidence  the  record  of  a  judgment  in 
the  common  pleas  of  St.  Lawrence  county  in  favor  of  James 
Averill  3d  and  William  H*  Averill  against  Abner  Breese,  for 
$360  debt,  and  $7,38  damages  and  costs,  signed  and  filed  De^ 
cember  26, 1823 ;  also  a  writ  of  fieri  facias  on  said  judgment, 
tested  June  7, 1827,  returnable  the  2d  Tuesday  in  October  then 
next,  endorsed  with  directions  to  levy  $150  debt  and  $10 
damages  and  costs,  with  interest  from  December  24th,  1823, 
returned  satisfied  as  to  $86,02,  and  nulla  b9na  as  to  the  resi* 
due ;  also  a  writ  of  alias  fieri  facias,  on  the  judgment,  tested 
May  18, 1832,  and  returnable  the  third  Tuesday  in  September 
then  next,  endorsed  with  a  direction  tp  levy  the  residue  of  the 
debt,  damages  and  costs.  The  plaintiff  also  gave  in  evidence 
a  certificate  of  sale  signed  by  Lemuel  Buck,  sheriff,  by  George 
Ames,  special  deputy,  dated  December  12,  1832,  and  sworn  to 
the  16th  of  December,  1832 ;  which  set  forth  a  sale  of  the 
premises  in  question,  under  the  alias  fi.  fa.,  to  James  Averill ; 
also  a  sheriff's  deed  founded  on  such  sale,  from  Lemuel  Buck, 
late  sheriff,  to  James  Averill,  dated  March  30,  1846.  The  de- 
fendants objected  to  the  executions,  on  the  ground  that  they 
were  issued  more  than  two  years  after  the  recovery  of  the  judg- 
ment ;  and  to  the  certificate  of  sale,  on  the  ground  that  the 
unsworn  certificate  of  a  special  deputy  was  not  competent  evi- 
dence of  his  acts ;  and  to  the  sheriff's  deed,  upon  the  ground 
that  it  did  not  set  forth  the  judgment  and  execution  by  virtue 
of  which  the  sale  was  made,  and  that  the  sheriff  could  not 
convey  so  long  after  the  expiration  of  his  term  of  ofiice.  These 
objections  were  overruled  by  the  judge,  and  the  defendant 
excepted.  The  sheriff's  deed  recited  a  fieri  facias  against  the 
goods  and  chattels,  lands  and  tenements  of  Abner  Breese,  in 
favor  of  James  Averill  3d  and  William  H.  Averill ;  without 
referring  to  the  judgment  The  defendant  then  offered  in  evi- 
dence a  deed  of  the  premises  in  question,  from  Abner  Breese 
and  wife  to  one  Jesse  Cook,  dated  March  13,  1819,  acknowl- 
edged the  same  day,  and  recorded  July  24,  1841 ;  and  then 
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iQpved  for  a  aoosuit  To  the  readiog  of  this  deed  In  evidence 
the  plaintiff  objected,  that  as  Danbury,  the  grantor  of  John  T. 
Wilson,  the  landlord  of  the  defendant,  had  taken  a  deed  from 
Breese,  of  the  same  premises,  in  1825,  and  as  the  defendant 
claimed  under  him,  the  latter  was  estopped  from  denying 
Breese's  title,  or  showing  title  out  of  him  in  1819.  And  the 
judge  thereupon  denied  the  motion  for  a  nonsuit,  and  held  that 
the  defendant  was  estopped,  by  the  deed  from  Breese  to  Dan- 
bury,  from  showing  title  out  of  Breese  previous  to  the  date  of 
that  deed.  To  which  ruling  the  defendant  excepted.  The 
defendant  then  offered  to  give  in  evidence  a  patent  from  the 
state,  covering  the  premises  in  question,  to  Alexander  McComb, 
dated  in  1789 ;  a  deed  of  the  same  premises  frora«McComb  to 
Samuel  Ogden,  dated  in^l782 ;  a  deed  from  Ogden  to  William 
Cooper,  dated  in  1803 ;  a  deed  from  the  heirs  of  William 
Cooper  to  Danbury,  dated  June  1,  1816;  a  mortgage  from 
Abel  Cook  to  Danbury,  of  the  premises  in  question,  dated 
June  13,  1816;  that  Danbury  went  into  possession  in  1822; 
that  Breese  left  the  possession  in  the  spring  of  1819,  and  had 
not  occupied  the  premises  since  that  time ;  that  Jesse  Cook 
occupied  the  premises  from  the  spring  of  1819  until  1822,  when 
he  abandoned  the  premises  to  Danbury  on  his  mortgage ;  that 
Danbury  did  not  go  into  possession  under  the  deed  of  Breese 
to  him,  but  that  he  took  possession  under  his  deed  from  the 
heirs  of  Cooper,  and  his  mortgage,  and  claimed  to  be  owner  by 
said  deed,  and  mortgagee  in  possession.  To  all  which  evi- 
dence the  plaintiff  objected,  because  the  defendant  was  estop- 
ped by  the  deed  from  Breese  to  Danbury  in  1826,  from  going 
back  of  that  date ;  and  that  the  mortgage  from  Abel  Cook  to 
Danbury  was  merged  in  the  deed  to  Danbury.  And  the  judge 
refused  to  receive  the  evidence,  for  the  reasons  assigned  by  the 
plaintiff;  and  the  defendant  excepted.  The  defendant  then 
offered  to  show  an  adverse  possession  in  himself  and  those 
under  whom  be  claimed,  under  the  deeds,  &c.  proved  and 
offered  to  be  proved,  for  22  years.  This  evidence  was  also 
objected  to  by  the  plaintiff  and  rejected  by  the  judge ;  and  the 
defendant  excepted.    The  judge  directed  the  jury  to  find  a 
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verdict  for  the  plaintiff;  which  they  did,  accordingly.    The 
defendant  now  moved  for  a  new  trial. 

A.  B,  James  ^  Wm.  C  Brottm,  for  (he  defendant 

C.  O.  Myers^  for  the  plaintiff. 

By  the  Court,  Paige,  J.  The  objection  taken  to  the  certi- 
ficates of  acknowledgment  of  the  deeds  from  Abel  Cook  to 
Breese,  and  from  Breese  to  Danbury ;  and  the  objections  taken 
to  the  executions,  the  certificate  of  sale,  and  the  sheriff's  deed, 
were  all  untenable. 

The  cases  of  Jackson  v.  Cfumaer,  (2  Cowen,  552,)  and  of 
Jackson  v.  Osbom,  (4  Wend.  658,)  establish  the  sufficiency 
of  the  certificate  of  acknowledgment  of  the  deeds  from  Abel 
Cook  to  Breese,  and  from  Breese  to  Danbury.  The  objections 
that  the  executions  issued  after  a  year  and  a  day,  or  after  two 
years  from  the  recovery  of  the  judgment,  without  a  revival  of 
the  judgment  by  scire  facias,  can  only  be  taken  by  the  party 
against  whom  they  issued.  This  objection  cannot  affect  the 
sale.    (13  John,  102.    1  Cowen,  737.    8  John.  361.) 

The  sheriff's  certificate  of  sale  is  made,  by  statute,  presump- 
tive evidence«of  the  facts  therein  contained.  (2  R.  S.  370,  §  44.) 
There  is  no  defect  in  the  sheriff's  deed.  It  sufficiently  recites 
the  execution  on  which  the  sale  was  made.  The  judgment 
and  execution  need  not  be  set  forth,  or  recited,  in  the  sheriff's 
deed.  It  is  sufficient  if  it  appears  that  the  judgment  and  exe- 
cution were  the  authority  under  which  the  sheriff  acted.  {Jack' 
son  V.  Jones,  9  Cowen,  191.  10  John.  381.)  A  sheriff  may 
complete  an  execution  against  property  by  a  sale  and  convey- 
ance after  the  expiration  of  his  term  of  office,  where  he  com- 
"  inenced  its  execution  by  a  levy  on  the  property,  during  his 
term  of  office.  The  sheriff's  deed,  although  executed  long 
after  the  sale,  being  founded  on  the  sale,  related  back  to  the 
time  of  the  sale.    (6  Wend.  224.    3  Cowen,  89,  75.) 

The  principal  question,  in  this  case,  arises  on  the  ruling  of 
the  judge,  that  the  defendant  was  estopped,  by  the  deed  with 
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warranty  from  Breese  to  Danbury,  from  showing  that  the  title 
was  out  of  Breese  previous  to  the  date  of  that  deed.  An  estop- 
pel is  by  matter  of  record,  by  deed  or  by  matter  in  pais.  An 
estoppel  must  be  reciprocal.    It  must  bind  both  parties,  or  \ 

neither.  '^  This  is  the  reason  that  regularly  a  stranger  shall 
neither  take  advantage  of,  nor  be  bound  by,  the  estoppel.  Privies 
in  blood,  (as  the  heir,)  privies  in  estate,  (as  the  feoffee,  lessee, 
&c.)  privies  in  law,  (as  lords  by  escheat,)  tenant  by  the  curtesy, 
tenant  in  dower,  and  others  that  come  under  by  act  in  law,  (or 
in  the  post,)  shall  be  bound  and  take  advantage  of  estoppels.'' 
[Coke  Litt.  352,  a.)  Did  the  warranty  deed  from  Breese  to 
Danbury  operate  as  an  estoppel  upon  the  latter,  so  as  to  estop 
him,  and  all  his  privies  in  estate — all  claiming  under  him — 
from  denying  the  title  of  Breese  at  the  date  of  that  deed  ?  It 
is  a  well  established  principle  that  a  mere  quit-claim  deed, 
without  covenants  of  warranty,  does  not  estop  the  grantor  from 
showing  that  no  title  passed  by  such  deed.  And  if  it  does  not 
estop  the  grantor,  by  the  principle  of  reciprocity,  it  cannot  estop 
the  grantee  from  denying  the  title  of  the  grantor  at  the  date 
of  th6  deed.  The  case  of  an  action  of  dower  brought  by  the 
widow  of  the  grantor,  against  his  grantee  in  a  quit-claim  deed, 
or  persons  claiming  under  such  grantee,  was  the  only  exception 
to  the  universality  of  this  principle.  Until  the  recent  decision 
of  the  court  of  appeals  in  the  case  of  Sparrow  v.  Kingman^  (1 
Comstock's  Rep.  242,)  such  grantee,  and  those  claiming  under 
him,  were  estopped  from  denying  the  seisin  of  the  husband,  in 
an  action  brought  by  the  widow  of  the  grantor,  to  recover  her 
dower.  In  Sparrow  v.  Kingman  it  was  decided  that  the  doo- 
trine  of  estoppel  had  been  improperly  applied  to  an  action  of 
dower  brought  by  a  widow  against  the  grantee  of  her  husband, 
or  those  claiming  under  him,  because  the  vital  principle  of 
estoppels,  viz.  the  principle  of  mutuality,  was  inapplicable  to 
such  an  action.  The  husband,  if  living,  would  not  have  been 
estopped  by  his  quit-claim  deed  from  denying  that  he  had  any 
title  to  the  premises  conveyed ;  and  if  he  would  not  have  been 
estopped  as  between  him  and  the  grantee,  the  latter  is  not 
estopped  from  making  the  same  denial.    As  between  the  widow 
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of  the  grantor,  and  his  grantee,  the  widow  \s  not  bound  by  the 
recitals,  and  affirmations  or  allegations  in  the  deed.  She  is  a 
stranger  to  it.  This  was  a  sufficient  reason  for  not  permitting 
ber  to  estop  the  grantee  of  her  husband.  The  estoppel  was 
not  reciprocal.  As  she  was  not  bound  by  it,  she  ought  not  to 
have  been  allowed  to  take  advantage  of  it.  The  case  of  Spar- 
row v.  Kingman  overruled  the  incongruous  principle  which  at 
an  early  daywas  inadvertently  admitted  among  the  decisions 
of  our  supreme  court.  The  ground  assumed,  when  the  doctrine 
of  estoppel  was  applied  to  an  action  of  dower  by  the  widow 
against  the  grantee  of  her  husband,  was,  that  the  acceptance 
of  a  deed  from  the  husband,  and  possession  of  the  premises 
under  it,  was  an  admission  of  the  seisin  of  the  husband,  by  the 
grantee  and  by  all  coming  in  under  him,  and  that  they  there* 
fore  were  estopped  from  controverting  it.  [Bowne  v.  Potter^ 
17  Wend.  165,  per  Netson,  C.J.  1  Caines,  185.  6  John.  293. 
7  Id.  281.  9  Id.  344.  15  Id.  21.  2  Id.  124.  6  Cowen,  301. 
12  Wend.  65.  2  HUl,  303.)  The  acceptance  of  a  deed  from 
the  husband,  and  possession  under  it,  was  regarded  as  the  same, 
in  effect,  as  entering  into  possession  under  a  contract  of  sale, 
or  a  lease  for  life  or  years  from  the  husband  ;  in  which  case  it 
was  well  settled  that  the  vendee  or  lessee,  while  occupying  un- 
der his  vendor  or  lessor,  was  not  at  liberty  to  dispute  the  title 
by  which  he  acquired  the  possession,  or  even  to  purchase  in  a 
better  title,  until  he  had  surrendered  the  possession.  (17  Wend. 
168.  6  Id.  248.)  But  it  is  very  evident  that  no  relation  of  | 
landlord  and  tenant,  not  even  in  a  qualified  form,  exists  between  | 
a  grantor  and  grantee.  If  the  vendor  has  actually  executed  a 
conveyance,  his  title  is  extinguished  in  law  as  well  as  in  equity. 
The  vendee  acquires  the  property  for  himself;  and  he  is  under 
no  obligation  to  maintain  the  title  of  the  vendor.  He  holds 
adversely  to  his  grantor,  and  may  treat  him  as  a  stranger  to  | 
the  title.  The  property  having  become  the  property  of  the  ven- 
dee, by  the  sale,  he  has  a  right  to  fortify  his  title  by  the  purchase 
of  any  outstanding  title  which  may  protect  him  in  the  quiet 
enjoyment  of  the  premises.  Chief  Justice  Marshall,  in  Bright s 
lessee  v.  Rochester^  (7  Wheat.  535,)  says  that  '^  no  principle 
Vol.  IV.  24 
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of  morality  restrains  him  from  doing  this ;  nor  is  either  the 
letter  or  spirit  of  the  contract  violated  by  it."  In  Osterhaui  v. 
Shoemaker  J  (3  HUl^  618,)  Bronson,  J.  says,  ^Although  a  ten- 
ant cannot  question  the  right  of  his  landlord,  a  grantee  in  fee 
may  hold  adversely  to  the  grantor ;  and  there  can  be  no  good  rea- 
son why  he  should  not  be  at  liberty  to  deny  that  the  grantor  had 
any  title.  There  is  no  estoppel  where  the  occupant  is  Dot  under 
an  obligation,  express  or  implied,  that  he  will  at  some  time,  or 
in  some  event,  surrender  the  possession.  The  grantee  in  fee  is 
under  no  such  obligation.  He  does  not  receive  the  possession 
under  any  contract,  express  or  implied,  that  he  will  ever  give  it 
up.  He  takes  the  land  to  hold  for  himself,  and  to  dispose  of  it 
at  pleasure.  He  owes  no  faith  or  allegiance  to  the  grantor, 
and  he  does  him  no  wrong  when  he  treats  him  as  an  utter 
stranger  to  the  title."  The  same  views,  substantially,  are  ex- 
pressed by  Chief  Justice  Marshall  in  Brighfs  lessee  v.  Roches- 
teTy  (7  Wheat,  635.)  He  says,  (speaking  of  the  sales  in  that 
case  from  the  ancestor  of  the  plaintiffs  to  one  Hunter,  and  from 
Hunter  to  the  defendant,)  '^  it  is  very  certain  these  sales  do  not 
create  a  legal  estoppel.  The  defendant  has  executed  no  deed 
to  prevent  him  from  averring  and  proving  the  truth  of  the  case. 
If  he  is  bound  in  law  to  admit  a  title  which  has  no  existence 
in  reality,  it  is  not  on  the  doctrine  of  estoppel  that  he  is  bound. 
It  is  because,  by  receiving  a  conveyance  of  a  title  which  is  de- 
duced from  Dunlop,  the  moral  policy  of  the  law  will  not  per- 
mit him  to  contest  that  title.  This  principle  originates  in  the 
relation  between  lessor  and  lessee,  and  so  far  as  respects  them,  is 
well  established  and  ought  to  be  maintained.  The  title  of  the 
lessee  is  in  fact  the  title  of  the  lessor.  He  comes  in  by  virtue 
of  it,  and  rests  upon  it  to  maintain  and  justify  his  possession. 
He  cannot  be  allowed  to  controvert  the  title  of  the  lessor,  &c. 
without  violating  that  contract  by  which  he  obtained  and  holds 
possession.  The  propriety  of  applying  the  doctrine  between 
lessor  and  lessee,  to  a  vendor  and  vendee,  may  well  be  doubted. 
The  vendee  acquires  the  property  for  himself,  and  his  faith  is 
not  pledged  to  maintain  the  title  of  the  vendor.  The  rights  of 
the  vendor  are  intended  to  be  extinguished  by  the  sale,  and  he 
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has  no  continuing  interest  in  the  maintenance  of  bis  title,  un- 
less he  shall  be  called  upon  in  consequence  of  some  covenant 
or  warranty  in  his  deed.  The  property  having  become,  by  the 
sale,  the  property  of  the  vendee,  he  has  a  right  to  fortify  that 
title  by  the  purchase  of  any  other  which  may  protect  him  in 
the  quiet  enjoyment  of  the  premises."  In  WcUkins  v.  Holman^ 
(16  Peters^  64,)  it  was  held  that  the  relation  of  landlord  and 
tenant  in  no  sense  existed  between  a  vendor  and  vendee.  In 
The  Society  for  the  Propagation^  ^c.  v.  The  Town  of  Pavh 
letj  ^c.  (4  Peters,  506,)  Justice  Story  says,  ''  A  vendee  in  fee 
derives  his  title  from  the  vendor ;  but  his  title,  though  derivative, 
is  adverse  to  that  of  the  vendor.  He  enters  and  holds  posses- 
sion for  himself  and  not  for  the  vendor."  In  Kentucky  it  is 
well  established  that  a  purchaser  who  has  obtained  a  convey- 
ance Holds  adversely  to  the  vendor,  and  may  controvert  his  title. 
(  Voorhies  v.  Whitens  heirs,  2  Marsh.  27.  Winlock  v.  Hardy, 
4  LUt.  Rep,  «TGC)" 

Where  a  grantor  who  has  no  title  conveys  with  warranty, 
any  estate  subsequently  acquired  by  him  will  enure  to  the 
benefit  of  the  grantee,  upon  the  principle  of  avoiding  circuity 
of  action.  The  grantor  cannot  be  said  technically  to  be 
estopped  by  his  deed  from  averring  he  had  no  title  when  he 
conveyed;  but  the  warranty  interposes  and  rebuts  and  bars 
him  and  his  heirs  of  a  future  right  which  was  not  in  him  at 
the  time  of  the  conveyance ;  and  the  reason  why  a  warranty, 
being  a  covenant,  bars  a  future  right,  is  given  by  Coke.  He 
says  '^  it  is  for  avoiding  circuity  of  action,  (which  is  not  favor^ed 
in  the  law  ;)  as  he  that  made  the  warranty  should  recq^er  the 
land  against  the  tertenant,  and  he  by  force  of  the  warranty  to 
have  as  much  in  value  against  the  same  person."  {Coke  Lit, 
265,  a.  Jackson  v.  Bradford,  4  Wend,  622.  14  John,  194. 
Jackson  v.  BvU,  1  John.  Cas,  90.)  The  grantor  with  war- 
ranty is  not  estopped,  by  any  recitals  or  allegations  in  his  deed, 
upon  the  strict  principles  of  a  technical  estoppel,  from  asserting 
his  title  subsequently  acquired.  But  it  is  his  warranty  which 
rebuts  and  bars  him  of  this  newly  acquired  title,  and  passes  it 
to  his  grantee,  or  causes  it  to  enure  to  his  benefit    In  fact,  in 
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the  usual  form  of  a  covenant  of  warranty,  there  is  no  precise 
and  direct  assertion  of  a  present  title  in  the  grantor,  nor  a  rep- 
resentation that  he  b  the  owner,  which  could  operate  upon  the 
grantee  as  an  inducement  to  purchase,  and  part  with  his  money. 
But  the  grantee  takes  the  warranty,  and  relies  upon  that,  as 
his  indemnity  against  any  defects  in  the  title.  It  is  a  rule  that 
an  estoppel  should  be  certain  to  every  intent,  and  therefore  if 
the  thing  be  not  precisely  and  directly  alleged,  or  be  mere  mat- 
ter of  supposal,  it  shall  not  be  an  estoppel.  (2  Bar.  ^  Add.  278. 
Co,  Lit.  352  a.)  In  Right  v.  Rucknellj  (2  Bar.  4*  Adol.  278,) 
where  A.,  having  an  equitable  fee  in  lands,  mortgaged  them  to 
B.  by  lease  and  release,  and  the  release  recited  that  A.  was  legal- 
ly or  equitably  entitled  to  the  premises,  and  the  releasor  cove- 
nanted that  he  was  lawfully  or  equitably  seised,  ice.  and  the 
legal  estate  was  subsequently  conveyed  to  A.,  and  he  after- 
wards, for  a  valuable  consideration,  conveyed  the  same  to  C, 
held  by  the  court  of  king's  bench,  that  there  being  in  the 
release  no  certain  or  precise  averment  of  any  seisin  in  A.,  but 
only  a  recital  and  covenant  that  he  was  legally  or  equitably 
entitled,  C.  was  not  thereby  estopped  from  setting  up  the  legal 
estate  acquired  by  him  after  the  execution  of  the  release.  In 
this  view  of  the  effect  and  operation  of  a  deed  with  warranty, 
upon  the  rights  of  the  grantor,  there  is  nothing  inconsistent  in 
the  principle  that  a  grantee  in  a  warranty  deed  is  not  estopped 
from  controverting  the  title  of  his  grantor.  If,  as  is  shown  by 
the  cases  before  cited,  no  relation  of  landlord  and  tenant  exists 
between  a  vendor  and  vendee  after  the  conveyance  from  the 
former  to  the  latter ;  if  the  title  of  the  vendee,  although  derived 
from,  is  adverse  to,  the  vendor ;  if  the  vendee  owes  no  faith  or 
allegiance  to  the  vendor ;  if  by  the  sale  the  title  of  the  vendor 
is  extinguished,  and  the  property  becomes  the  property  of  the 
vendee,  and  lie  takes  the  land  to  hold  for  himself  and  to  dis- 
pose of  it  at  his  pleasure,  the  vendee  does  the  vendor  no  wrong 
by  treating  him  as  a  stranger  to  the  title,  by  either  controvert- 
ing his  title,  or  by  buying  in  an  outstanding  title ;  although 
the  conveyance  from  the  vendor  to  the  vendee  may  have  been 
with  warranty.    In  the  recent  case  of  Sparrow  v.  Kingman^ 
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in  the  court  of  appeals,  before  referred  to,  Judge  Jeweti  takes  a 
distinction  between  a  deed  poll  or  single  deed — a  deed  made 
by  one  party  only — and  a  deed  indented,  which  is  signed  by 
all  the  parties.  He  says  that  ^'  no  one  at  common  law,  would 
be  bound  by  it,  (a  deed  poll,)  but  the  grantor,  and  it  would  not 
work  an  estoppel  against  the  grantee,  and  I  think  not  as  against 
the  grantor."  But  he  says  a  deed  indented  "  was  stronger  than 
a  deed  poll,  for  it  worked  an  estoppel  against  either  party  to 
say  or  except  any  thing  against  any  thing  contained  in  if 
(1  Camst.  Rep.  256.)  And  he  cites,  as  authority  for  these  po- 
sitions, Co  Lit,  47  b  ;  Shep,  Touch,  \st  Am,  ed.  53  ;  Right  v. 
Buckfiell,  2  Bam.  ^  Adol.  278|  Plow.  434.  Coke,  in  his  Com. 
on  Lit.  47  b,  says,  ''  if  the  lease  be  made  by  deed  indented, 
then  are  both  parties  concluded,  but  if  it  be  by  deed  poll  the  ' 
lessee  is  not  estopped  to  say  that  the  lessor  had  nothing  at  the 
time  of  the  lease  made."  This  rule  of  Lord  Coke,  although 
not  now  applicable  to  a  lease  for  years  creating  the  relation  of 
landlord  and  tenant,  may  be  regarded  as<applicable  to  a  deed 
in  fee.  Wright,  J.  in  the  case  of  Sparrow  v.  Kingman,  in  the 
court  of  appeals,  (1  Cotfist.  253,)  after  stating  the  definition  of 
an  estoppel  in  pais,  as  given  by  Nelson,  Ch.  J.  (8  Wend.  483,) 
adds — "  The  party  w4io  accepts  the  deed  in  fee  of  a  grantor 
having  no  titlef  or  a  less  estate  than  he  conveys,  performs  no 
act  expressly  designed  to  influence,  and  influencing  the  conduct 
of  the  latter  to  his  injury;  nor  does  he  make  any  admission 
which  '  in  good  conscience  and  honest  dealing  he  ought  not  to 
be  permitted  to  gainsay.'  The  fraud,  if  any  there  be,  is  on  the 
part  of  the  grantor,  and  the  injury  will  fall  solely  upon  the 
grantee,  unless  he  be  permitted  to  show  the  truth.  There  is 
no  relation  existing  between  the  grantee  in  fee  and  his  grantor, 
which  will  raise  even  an  implied  obligation  on  the  part  of  the 
former  against  a  denial  of  the  title  and  estate  of  the  latter." 
If  the  views  of  Chief  Justice  Jewett  and  Judge  Wright  are  cor- 
rect, then  even  a  deed  with  warranty  does  not  estop  the  grantee 
from  controverting  the  title  of  the  grantor.  After  an  eviction 
by  title  paramount  this  right  has  never  been  doubted.  And  I 
see  no  reason  to  doubt  the  right  of  the  grantee,  as  between  him 
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and  the  grantor,  before  eviction,  to  show  that  no  title  passed  by 
the  deed,  or  that  the  interest  which  passed  was  less  than  that 
mentioned  in  the  deed.  If  the  doctrine  of  estoppel  can  be  ap* 
plied  to  the  grantee  in  a  deed  with  covenants  of  warranty,  so 
as  to  prevent  his  controverting  the  title  of  the  grantor,  it  would 
prevent  his  sustaining  an  action  of  covenant  on  the  deed,  after 
an  eviction  by  title  paramount.  ( Oarnet  v.  Wainmatiy  3  Bing. 
N.  a  69.) 

But  if,  as  between  Breese  and  Danbury,  the  parties  to  the 
deed  of  1825,  Danbury  and  those  claiming  under  him  are  estop- 
ped from  denying  the  title  of  Breese  previous  to  the  date  of  thai 
deed,  they  are  not  so  estopped  as  between  them  and  the  plain- 
tiff. The  plaintiff  is  neither  a  party  nor  a  privy  to  thai  deed, 
but  is  a  stranger  to  it.  He  does  not  claim  under  it  He  relies 
upon  the  title  and  estate  which  Breese  acquired  previous  to  that 
deed,  and  which  he  possessed  on  the  24th  of  December,  1823, 
when  the  judgment  under  which  the  premises  were  sold  was 
docketed.  If  the  plaintiff,  then,  is  a  stranger  to  the  deed  from 
Breese  to  Danbury  he  is  not  bound  by  it.  And  if  he  is  not 
bound  by  it,  he  cannot  take  advantage  of  it  For  we  have 
seen  that  an  estoppel  must  be  reciprocal ;  and  that  a  stranger 
shall  neither  take  advantage  of,  nor  be  bound  by,  the  estoppel 
(Coke  Lit,  352,  a.  Sparrow  v.  Kingman,  1  Camst.  Rep.  248, 
288.  Dae  v  Martyn,  8  Barn.  4*  Cress.  497.)  In  Jackson  v. 
Bradford,  (4  Wend.  619,)  where  an  heir,  previous  to  the  death 
of  his  ancestor,  conveyed  by  deed  all  his  interest  in  the  estate 
of  his  ancestor,  and  a  judgment  was  recovered  against  the  heir 
previous  to  such  conveyance ;  and  after  the  descent  of  the  prop- 
erty a  sale  was  had  under  the  judgment,  it  was  held  that  al- 
though the  heir  should  be  barred  by  a  covenant  of  warranty  in 
his  deed,  from  setting  up  title  to  the  estate,  such  estoppel 
did  not  affect  the  purchaser  under  the  judgment  entered  previous 
to  the  conveyance  creating  the  estoppel,  as  he  was  a  stranger 
to  the  deed,  and  relied  upon  no  act  of  the  grantor  performed 
subsequent  to  the  execution  of  the  deed,  to  give  validity  to  his 
title.  A  deed  can  only  estop  and  bind  the  parties  and  privies ; 
privies  in  blood,  privies  in  estate,  and  privies  in  law.    It  doea 
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not  bind  those  who  claim  by  title  paramount  to  the  deed.  It 
does  not  bind  persons  claiming  from  the  parties  by  title  anterior 
to  the  date  of  the  deed.  {Carver  v.  Jackson^  4  Peters^  82. 
Jewell  V.  Harrington^  19  Wend.  472.)  Upon  this  principle  it 
was  held,  in  Sparrow  v.  Kingman,  that  the  widow  was  a 
stranger  to  the  deed  executed  by  her  husband  to  the  defendant ; 
viz.  that  her  right  to  dower  rested  upon  the  title  of  her  husband 
anterior  to  the  date  of  the  deed.  (1  Comst,  Rep,  258.)  In 
Garnet  v.  Wainman,  (3  Bing.  N,  C,  69,)  which  was  an  action 
of  dower,  it  was  held  that  as  the  widow  was  a  stranger  to  the 
deed  executed  by  her  husband  to  the  defendant,  the  latter  was 
not  estopped  from  showing  that  the  estate  conveyed  to  him  was 
leasehold,  although  the  deed  described  it  as  freehold. « 

I  think,  therefore,  that  the  defendant  was  noC  estopped  by 
the  deed  from  Breese  to  Danbury  from  denying  the  title  of 
Breese  previous  to  the  date  of  that  deed.  The  judge  therefore, 
in  my  opinion,  erred  in  rejecting  the  deed  from  Breese  to  Jesse 
Cook.  This  deed  showed  a  conveyance  of  the  title  by  Breese 
in  1819,  prior  to  the  recovery  of  the  judgment  under  which  the 
plaintiff  claims,  and  was  fatal  to  his  title.  The  other  evidence 
of  title  offered  by  the  defendant  ought  also  to  have  been  received. 
It  is  not  necessary,  here,  to  pass  upon  the  effect  of  that  evidence. 
It  is  very  apparent  that  Danbury  conveyed  the  premises  to  Abel 
Cook  at  the  time  Cook  gave  him  his  mortgage.  If  Breese  had 
the  legal  title  when  he,  in  1825,  conveyed  to  Danbury,  the 
mortgage  estate  of  the  latter  became  merged  in  the  legal  estate 
acquired  by  him  under  his  deed  from  Breese.  (2  Cowen,  284.) 
The  doctrine  of  merger  at  law  is  invariable  and  inflexible, 
although  in  equity  it  is  controlled  by  the  express  or  implied 
intention  of  the  party  iu  whom  the  interests  or  estates  unite. 
(2  Cowen,  300.) 

The  defendant  offered  to  show  that  he  did  not  enter  into 
possession  under  his  deed  from  Breese.  If  this  fact  had  appeared 
it  would  have  brought  the  case  within  that  of  Osterhout  v. 
Shoemaker,  (3  HUl,  518,)  in  which  case  it  was  held  that  the 
defendant  not  having  entered  under  the  plaintiff,  had  a  right  to 
«bow  a  purchase,  while  in  possession,  of  an  outstandinff  title 
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claimed  by  the  plaintiflT,  and  that  the  conveyance  from  the 
plaintifT  to  him  of  such  outstanding  title  did  not  estop  him  from 
attacking  that  title  and  standing  upon  his  better  title,  under 
which  he  originally  entered  into  possession. 

A  new  trial  must  be  granted. 


Same  Term.     Cady,  WUlardj  and  Handj  Justices. 

Wait  vs.  Wait. 

A  woman  who  has  obtained  a  decree  for  a  divorce  a  vinculo  moMmimU,  £»  the 
adulteiy  of  her  hasband,  is  not,  after  his  death,  entitled  to  dower  in  his  real  es- 
tate.   WiLLARD,  J.  dissented. 

Ejectment  for  dower,  tried  at  the  Saratoga  circuit  in  No- 
vember, 1847,  before  Justice  A.  C.  Paige.  Joseph  Wait  died  in 
1845.  On  the  25th  of  November,  1825,  the  plaintiff  obtained 
in  the  court  of  chancery  of  this  state  a  decree  of  divorce  against 
the  said  Joseph  Wait  for  adultery  committed  by  him.  The 
following  is  a  copy  of  that  decree.  "  This  cause  having  been 
brought  on  this  day  to  be  heard  upon  the  equity  reserved,  and 
for  further  directions  upon  the  report  of  George  W.  Kirtland, 
Esq.,  one  of  the  masters  of  this  court,  bearing  date  the  31st  day 
of  October  last  past,  and  upon  the  proofs  taken  before  him  pur- 
suant to  an  order  heretofore  made  in  this  cause,  and  a  written 
stipulation  between  the  parties  to  this  suit,  (the  complainant's 
bill  of  complaint  having  been  taken  as  confessed  against  the 
defendant,)  on  reading  said  proofs  and  the  report  and  the  opin- 
ion of  said  master  upon  such  proofs,  whereby  it  appears  that 
the  fact  of  the  adultery  charged  by  the  complainant  In  said 
bill  is  fully  and  satisfactorily  established,  and  on  motion  of  Mr. 
Samuel  M.  Hopkins,  oi  4K>unsel  for  the  complainant,  it  is  ad- 
judged and  depreed  that  the  said  report  stand  confirmed.    That 
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the  marriage  between  the  said  complainant  Lydia  Wait  and 
the  said  defendant  Joseph  Wait  be  dissolved,  and  the  same  is 
dissolved  accordingly,  and  the  said  parties,  and  each  of  them, 
are,  and  is,  hereby  freed  from  the  obligations  thereof.  And  it 
is  further  adjudged  and  decreed  that  the  said  complainant  do 
recover  against  the  said  defendant  her  costs  to  be  taxed,  and 
that  the  complainant  have  execution  thereof." 

It  was  further  proved  that  prior  to  the  divorce,  in  1825,  and 
while  the  plaintiff  was  the  wife  of  Joseph  Wait,  he  was  seised 
of  the  premises  of  which  the  plaintiff  now  claims  dower.  Af- 
ter the  divorce,  Wait  gave  a  bond  and  mortgage  to  secure  the 
payment  to  the  plaintiff  of  $30  per  annum,  during  her  life, 
which  sum  he  regularly  paid  until  his  death.  A  witness  swore 
1  that  Joseph  and  Lydia  Wait  submitted  the  question  of  what 
he  should  pay  in  lieu  of  dower,  to  him  and  another,  and  they 
awarded  $30  per  year ;  but  the  submission  and  award  were  by 
parol.  The  defendant  endeavored  to  show  a  release  of  dower, 
claimed  to  have  been  given  at  the  time  the  bond  and  mortgage 
were  given,  but  that  was  not  sufficiently  proved  in  the  opinion 
of  the  justice  holding  the  circuit.  The  judge  directed  a  verdict 
for  the  plaintiff,  and  the  defendant  having  taken  exceptions, 
now  moved  for  a  new  trial. 

J.  K.  Porter,  for  the  defendant.  I.  The  plaintiff  was  bar- 
red from  the  recovery  of  dower  by  the  divorce  a  vincido,  and 
dissolution  of  the  marriage  contract  between  her  and  Joseph 
Wait.  The  divorce  for  adultery,  at  common  law,  was  only  a 
divorce  a  mensa,  which  did  not  sever  the  marriage  contract, 
and /or  that  reason  did  not  bar  dower.  (1  Cru,  Dig.  138,  9.) 
By  the  statute  of  13  Edw.  1,  ch.  34,  the  common  law  rule  was 
modified,  but  only  to  a  limited  extent.  The  wife  who  eloped 
and  continued  with  the  adulterer,  though  not  divorced,  was 
barred  of  dower  on  conviction,  except  in  cases  of  condonation. 
That  statute  was  substantially  re-enacted  by  us  in  the  old  act 
of  1787.  (1  R.  L.  58,  §  7.)  But  a  divorce  a  vinculo — the  rem- 
edy given  by  our  subsequent  statutes  in  cases  of  adultery — 
always  barred  dower.    "She  must  be  the  actual  wife  of  the 
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party  at  the  time  of  his  decease.  If  she  be  divorced  a  vinculo 
rruUrimonii^  she  shall  not  be  endowed,  for  vbi  nullum  matrix 
monium  ubi  nulla  dot.  {Bracton,  Book  2,  ch.  39,  i  4.)  But  a 
divorce  a  meiisa  et  thoro  only,  doth  not  destroy  dower,  no,  not 
even  for  adultery  itself  by  the  common  law."  (2  Black.  130. 
1  Chitty^s  Black.  103,  vol.  2.)  In  Reynolds  v.  Reynolds^  (24 
Wend.  193,  196,)  Bronson,  C.  J.  says:  "  As* to  divorce  a  vin- 
culoy  that  always  put  an  end  to  dower  ;  for  although  it  was 
not  necessary  that  the  seisin  of  the  husband  should  continue 
during  the  coverture,  it  wa^  necessary  that  the  marriage  should 
continue  until  the  death  of  the  husband."  It  is  only  -'  (he  wid* 
ow"  who  is  endowed.  The  marriage  bond  being  severed  before 
his  death,  she  is  not  his  widow."  (1  R.  S.  740,  §  1.  2  Id.  26, 
h\,Zd  ed.  1  R.  L.  56,  i  1.)  The  rule  of  the  common  law 
that  a  divorce  a  vinculo  bars  dower  remains  in  full  force.  By 
the  revised  laws,  the  adultery  of  either  party,  on  the  application 
of  the  other,  will  be  followed  by  a  divorce  avifunUo.  {Ad  of 
1813.  2  R.  L.  198,  (4.)  By  the  first  section  a  party  may  apply 
for  divorce  and  other  relief,  or  for  divorce  only.  By  section  6, 
the  court  may  make  further  decree  for  the  support  of  the  a[qpli- 
cant  and  her  children.  The  6th  section  reserves  her  right  to 
property  she  brought  with  her  at  her  marriage,  if  she  be  com- 
plainant. By  the  7th  section,  the  husband,  if  complainant,  may 
keep  the  property  the  wife  brought.  By  the  8th  section,  a  wife 
convicted  of  adultery  shall  not  be  entitled  to  dower  or  inheri- 
tance. This,  it  will  be  perceived,  reaches  those  cases  where 
the  fact  of  adultery  is  proven,  but  where  no  divorce  can  be  ob- 
tained by  reason  of  condonation.  The  4th  section  provides  for 
divorce  a  vinculo^  and  dissolution  of  the  marriage  contract ;  but 
contains  a  saving  clause  for  the  legitimacy  of  the  children.  It 
authorizes  the  remarriage  of  the  complainant,  but  prohibits  the 
remarriage  of  the  defendant.  These  reservations  were  neces- 
sary ;  without  them,  the  marriage  being  dissolved,  the  children 
would  be  illegitimate,  and  the  defendant  could  remarry  and 
not  be  guilty  of  bigamy.  In  the  section  regulating  the  char- 
acter of  the  divorce,  there  are  no  other  penalties,  no  other  reser- 
vations.    If  entitled  to  dower,  the  wife  is  entitled  to  distribution 
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in  cade  of  iDtestacy ;  for  both  are  incident  to  the  marriage  con- 
tract, and  neither  is  reserved  on  its  dissolution.  She  loses  dow- 
er,  but  she  obtains  an  indemnity  if  she  asks  it,  under  the  5tb 
section,  in  a  permanent  provision  for  her  support,  to  be  secured 
by  the  husband  under  penalty  of  the  sequestration  of  his  estate. 
(2  R.  L.  199,  h  5.)  The  8th  section  is  purely  ^/e/mZ,  and  ap- 
plies to  the  case  of  the  wiff?s  conviction  of  adultery.  It  proba- 
bly applied  only  to  cases  of  guilt  proved,  in  which  cases,  by 
reason  of  condonation,  no  divorce  could  be  granted.  If  intend-^ 
ed  for  cases  of  divorce,  it  was  unnecessary  ;  for  under  the  con> 
mon  law  a  divorce  a  vinculo  always  extinguished  dower.  The 
legislature  in  that  case  had  overlooked  the  legal  effects  of  the 
change  in  the  nature  of  the  divorce,  and  desirous  to  retain  the 
wholesome  restraint  of  the  statute  of  Edward,  and  the  act  of 
1787,  re-enacted  substantially  the  penalty  of  the  old  law.  The 
legislature  could,  if  they  had  chosen,  have  imposed  the  penalty 
of  the  Massachusetts  law  upon  the  husband  in  lieu  of  the  per- 
manent provision  for  her  support.  There  the  act  authorizing 
the  divorce  for  adultery  of  the  husband,  provides  that  she ''  shall 
be  entitled  to  her  dower  in  his  lands  in  the  same  manner  as  if 
he  was  dead."  {R.  61.  of  Mass,  483,  §  32.  Laws  of  1785,  ch. 
69,  i  5.  13  Mass.  Rep.  231.)  But  the  penalties  of  our  stat- 
ute were  sufficiently  severe  upon  the  husband.  These  were, 
the  expenses  of  the  proceedings ;  restitution  of  the  wife's  former 
property ;  security  for  the  support  of  the  children  ;  a  permanent 
provision  for  the  support  of  the  wife,  if  sought  by  the  bill,  or  by 
subsequent  application  ;  and  a  prohibition  of  remarriage.  These 
were  the  only  penalties  and  reservations  in  the  law  of  1813, 
under  which  this  divorce  was  obtained,  and  by  which  this  case 
is  to  be  governed.  Similar  provisions,  with  various  modifica- 
tions, are  contained  in  the  revised  statutes.  (2  jf2.  S.  144^  §}  38 
to  49,  1^^  ed.  Id.  204,  §{  37  to  48,  3d  ed.)  Two  sections  are 
substituted  in  the  revised  statutes  for  the  8lh  section  in  2  R. 
L.  199 ;  and  the  two  are  substantially  alike.  (1  R.  S»  741, 
18,  3rferf.  2/rf.  27,  }8.  Jrf.  146,  f  48,  3d!  erf.  7rf.205,§47.) 
The  one  under  head  of  "  dower j^  the  other  of  ^'  divorce.^  These 
provisions  may  perhaps  be  unnecessary,  as  well  as  that  for 
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which  they  are  a  substitute,  but  they  cannot  change,  by  imfdi- 
cation,  the  eflects  of  a  divorce  a  vinculo.    A  statute  inflicting 
a  penalty  upon  the  wife  cannot  be  construed  as  imposing 
another  penalty,  in  a  different  case,  upon  a  guilty  husband. 
(2  John.  379.    6  Cowen^  667.)    A  penal  statute  cannot  be  dis- 
torted by  implication  into  a  remedial  statute  in  another  case, 
and  in  derogation  of  the  common  law.    Chancellor  Kent,  in 
commenting  on  these  provisions  says :  "  In  case  of  a  divorce  a 
vinculo^  dower  would  cease  of  course,  and  no  such  statute  pro- 
vision was  necessary."     "  As  the  law  always  stood,  if  the  dowr 
eress  was  not  the  wife  at  the  death  of  the  husband,  her  claim  of 
dower  fell  to  the  ground.''    (4  KenCs  Com.  53,  note  c.)     He 
alludes  also  to  the  difference  between  New- York  and  the  other 
states,  in  barring  dower  only  by  divorce,  instead  of  plea  of  elope- 
ment   {Id,  63.)    ^'  But  in  case  of  such  a  divorce  (a  vinculo) 
for  the  adultery  of  the  husband,  it  is  provided  by  the  statute 
law  of  those  states  which  authorize  the  divorce,  that  a  right 
of  dower  shall  be  preserved,  or  a  reasonable  provision  be  made 
for  the  wife  out  of  the  husband's  estate,  by  way  of  indemnity 
for  loss  of  her  dower  and  of  her  husband's  protection."    {Id.  64.) 
Chief  Justice  Bronson  says,  referring  to  this  provision,  ^^  The 
8th  section  of  the  act  of  1830,  (1  R.  S.  741,)  has  added  nothing 
to  the  law  as  it  would  have  stood,  had  the  legislature  stopped 
with  the  repeal  of  the  act  of  1787."    {Reynolds  v.  Reynolds^ 
24  Wend.  196.)    It  was  for  the  widow  in  this  case  to  elect 
whether  she  would  take  the  remedy  of  a  divorce  a  vinculo^  with 
its  legal  consequences,  or  not.    She  made  her  election,  and  is 
bound  by  it.    {See  also  ref narks  of  McCoun^  V.  C,  in  Day  v. 
West,  2  Edw.  Ch.  Rep.  596.)    The  provision  of  the  revised 
statutes  cited  against  us  on  a  former  occasion,  {\  R.  S.  742, 
i  16  ;  2  Id.  28,  §  16,  3c{  ed.,)  has  no  application  to  this  ques- 
tion.   This  was  not  then  the  law.    The  plaintiff  was  not  the 
wife  of  the  decedent  at  his  death,  and  was  not  '*  otherwise  en- 
titled thereto."    The  provision  was  to  protect  the  wife  from  the 
decrees  of  third  persons,  not  from  her  own  decrees.    The  plain- 
tiff entirely  misconceives  the  provision,  as  will  be  seen  by  refer- 
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eDce  to  the  two  old  seetioas  from  which  it  is  framed.    (2  Cainesy 
143.    4  John,  159.    2  K  L.  p.  67,  §  4  ;  p.  69,  §  10.) 

II.  The  eTideace  of  the  agreement  by  the  piaintiflf  to  receive 
the  provision  in  lieu  of  dower,  should  not  have  been  excluded. 
The  objection  came  too  late  after  a  full  examination  as  to  its 
contents,  without  objection.  The  objection  could  not  be  sus- 
tained after  the  examination  by  the  plaintiff's  counsel  of  Mr. 
Kirtland  and  the  defendant,  as  to  its  contents.  The  paper  was 
traced  to  Mr.  Kirtland,  and  not  traced  out  of  him :  he  made 
faithful  search  and  was  unable  to  find  it.  The  defendant  swore 
to  its  loss,  and  it  was  conceded  that  there  was  nothing  to  war- 
rant any  presumption  of  bad  faith.  Even  if  assumed  to  have 
been  in  the  hands  of  Mr.  Given,  that  fact  was  not  known  to 
the  defendant,  and  due  diligence  was  used  to  ascertain  what 
had  become  of  it. 

III.  The  exceptions  of  the  defendant  were  well  taken  to  the 
decision  on  the  motion  for  a  nonsuit,  and  the  refusals  to  charge 
and  the  direction  to  find  a  verdict  for  plaintiff.  The  submission  , 
and  award,  and  the  mutual  assent  of  the  parties,  (even  without 
regard  to  the  agreement  made  in  pursuance  of  it,)  should  have 
estopped  the  plaintiff,  if  the  jury  believed  the  evidence  of  the 
witness  Hubbs.  At  any  rate,  she  should  have  been  held  es- 
topped by  these  facts,  followed  up  by  her  acceptance  of  the  pro- 
vision and  receipt  of  the  money.  The  jury  had  a  right  to  pre- 
sume a  release  of  dower,  from  the  divorce  in  1826,  the  lapse  of 
time,  the  provision  made  for  the  plaintiff,  and  the  other  undis- 
puted facts  disclosed  by  the  evidence.     (Evans  v.  Evansj  3 

Yeates,  607.    Deshler  v.  Beers,  4  Dallas,  300.) 

E.  F.  Bullard,  for  the  plaintiff.  I.  A  divorce  a  vinculo  is 
only  granted  for  a  cause  existing  previous  to  the  marriage.  In 
such  cases  the  contract  is  declared  void.  In  fact  the  parties  not 
being  capable  of  contracting,  the  marriage  is  void  ah  initio,  and 
the  court  pronounce  accordingly  what  the  law  already  declared. 
(3  Black.  Com.  94.  1  Id.  440.  2  A  S.  142.  4  Kent,  104.) 
II.  At  common  law,  and  by  statute,  for  all  causes  arising  sub- 
sequent to  the  marriage,  adultery,  &c.  the  parties  are  merely 
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MfMtated  a  ttunsa  et  thoro.  In  such  cbms  the  wife  rvtaios  ■ 
faer  dower  if  she  be  not  the  guilty  party.  III.  A  spatial  divoree 
is  grauted  under  the  etatule,  (2  72.  S.  144,)  which  is  not  ia- 
cluded  wilhio  either  of  the  above  definitions,  whereby  the  court 
may  "diasalv^'  the  marri^e  for  adultery;  but  in  this  case  the 
carUract  is  not  declared  void.  The  moment  the  lawful  mar- 
riage took  place,  dower  attached  to  the  husband's  real  estate ; 
[4  Kent,  60 ;)  and  in  giving  the  wife  further  reparation  or  re- 
lief under  this  statute,  for  the  wrong  of  the  husband,  the  legis- 
lature never  intended  to  bar  her  of  the  dower  which  she  formerly 
retained  under  hke  circumstances  at  the  common  law.  (I  R. 
&  742,  iU6,  8.  2Denio,i30.  2  A  «  146,  S  48.  lOPot^, 
20.  4  Kent,  54.)  IV.  The  lose  of  the  pretended  agreement 
or  release  was  not  proved ;  and  no  sufficient  search  made. 
V.  The  term  "  widow,"  used  in  the  statute,  does  not  alter  the 
common  law,  which  gave  dower  to  a  "  woman"  whose  husband 
was  seised,  &c.  (2  Hill,  380.)  VI.  By  the  revised  statutes, 
.(1  R.  S.  742,  i  16,)  "  no  decree  recovered  against  him,  and  no 
laches,  default,  Covin,  or  crime  of  the  husband,  shall  prejudice 
the  right  of  his  wife,"  &c.  We  submit  this  section  covers  the 
decree  in  this  suit,  in  spirit,  if  not  in  terms.  VII.  If  section  38, 
(2  R.  S.  144,)  with  a  decree,  barred  dower,  section  48  was  un- 
necessary. If  the  dissolution  barred  dower,  the  forfeiture  by 
section  48  need  not  have  been  given.  The  wife  could  uoi  for- 
feit that  which  was  already  barred,  and  therefore  in  order  to 
bar  her,  for  her  wrong,  section  48  was  necessary. 

By  the  Court,  Hand,  J.  This  case  presents  the  distinct 
question,  whether,  after  a  dissolution  of  the  marriage  by  a  de- 
cree of  the  court  of  chancery  of  this  state,  for  the  adultery  of 
luit,  after  the  death  of 
lands  of  which  he  was 
xl  that  this  is  the  first 
his  stale,  and  as  it  is  of 
nsideration.  Eminent 
loo  of  auUioritiee,  have 
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dirawnout  flttgfestions ;  bat  I  am  not  aware  the  point  has  been 
directly  adjudged  iq^ur  courts. 

The  statute  which  authorized  this  divoree,  after  proYidingfor 
exhibiting  a  bill,  &c.  in  cases  of  adultery,  reads  as  follows : 
'''  That  if  it  shall  satis&ctorily  appear  to  the  court  of  chancery, 
either  by  the  trial  of  such  feigned  issue  or  issues,  or  by  the 
proofr  taken  and  imported  by  the  master  aforesaid,  that  the  de- 
fendant has  been  guilty  of  the  adultery  charged  in  the  bill,  it 
shall  be  lawful  for  the  court  to  decree  that  the  marriage  be- 
Cween  the  parties  shall  be  dissolved,  and  each  party  freed  from 
Ahe  obligations  thereof."  (2  12.  L.  198,  i  4.)  The  same  sec- 
iion  saved  the  legitimacy  of  the  children,  and  allowed  the  com- 
plainant to  marry  again,  but  prohibited  the  ofiender  from  so 
doing.  The  6th  section  authorized  tb«  court,  by  a  further  de- 
cree or  order,  when  the  wife  should  be  the  complainant,  to 
compel  the  defendant  to  provide  for  the  maintenance  of  the 
children  of  the  marriage,  and  also  to  provide  such  suitable  al- 
lowance for  the  support  of  the  complainant  as  to  the  court 
(Should  seem  just,  according  to  the  circumstances  of  the  parties, 
and  to  give  security  therefor,  and  in  default  thereof  to  sequester 
his  personal,  and  the  rents  and  profits  of  his  real  estate,  for 
that  purpose.  By  the  6th  section,  the  property  of  the  wife,  at 
the  time  of  the  decree,  was  restored  to  her.  Section  8th  barred 
dower  if  the  wife  were  defendant  This  act  was  passed  April 
I3th,  1813,  and  was  substantially  a  re-enactment,  with  some 
additional  provisions,  of  the  statute  on  this  subject,  passed  March 
30th,  1787,  giving  the  power  to  the  court  of  chancery  to  divorce 
a  vinculo  for  adultery.    (1  K.  ^  R.  93.    2  Kent,  97.) 

The  history  of  the  law  of  divorce  for  adultery  is  somewhat 
curious.  The  doctrine  of  the  Roman  Catholic  Church  is,  that 
marriage,  which  with  them  has  attained  the  dignity  of  a  sacrar 
ment,  is  indissoluble.  Though  it  seems  this  was  not  so  at  an 
early  period.  {Macqueen  Pr.  of  H.  of  Uds,  471,  n.  g.  And 
see  Macqueen  on  Husband  and  Wife,  199,  202,  203,  204.) 
Whatever  might  have  been  the  practice  before,  and  probably 
there  was  not  perfect  uniformity  in  Christendom,  after  the  dee* 
fatratioo  of  the  council  of  Trent  jqd  the  subject,  in  1663,  in 
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countries  where  that  was  the  established  religion,  a  dirorce  a 
vinculo  matrimonii  for  adultery  could  yt  be  granted.  The 
same  theory  prevails  in  England.  The  English  ecclesiastical 
courts  dissolved  the  marriage  for  adultery,  it  is  believed,  as  late 
as  1602 ;  but  no  divorce  a  vinculo  for  that  cause  has  been 
granted  there  by  a  judicial  sentence  since  that  period.  While 
in  Scotland,  in  all  or  nearly  all  the  protestant  states  on  the 
continent,  and  in  all  of  these  United  States  (South  Carolina 
perhaps  excepted)  the  proper  judicatiories  have  exercised  this 
power.  We  have  seen  that  this  has  heea  done  by  authority 
of  legislative  enactment  in  this  state,  for  more  than  sixty  years. 
England  seems  to  be  the  only  protestant  country  where  this 
judicial  power  does  not  exist.  A  proposition  to  change  the 
existing  law  there,  was  brought  forward  in  the  time  of  Edward 
6,  under  the  auspices  of  Cranmer,  (in  1551,  2,)  but  its  progress 
was  arrested  by  the  death  of  the  king.  Parliament  is  therefore 
the  only  resource  in  such  cases  there ;  and  that  is  slow  to  in- 
terfere, and  as  a  general  rule  does  so  only  when  the  wife  is  the 
offender,  and  after  a  sentence  of  separation  in  the  ecclesiastical 
court,  and  a  verdict  for  damages  against  the  adulterer.  {Mack- 
intoshes Hist,  of  Eng.  272, 3.  HaUam^s  Const.  Hist,  of  Eng. 
140.  Tom/.  Diet.  Divorce.  Dairymple  v.  Dalrymple,  2 
Haggard,  45.  Edmonstone  v.  Edmonstone,  Ferguson,  168. 
Commissarf/  Gordon^s  opinion  in  Gordon  v.  Ppe,  3  Eng. 
Eccl.  R.  431.  Rye  v.  Puliambe,  Moore,  683.  2  Kent,  96 
et  seq.  Macqueen^s  House  of  Dds,  465.  Rex  v.  LoUey,  Russ. 
4*  Ry.  237.  1  John.  Ch.  R,  493.  2  Burn^  Ecd.  L.  467, 603.) 
In  England,  except  by  act  of  parliament,  the  power  to  dissolve 
the  marriage  is  confined  to  causes  pre-existing ;  some  of  which 
are  considered  civil  disabilities  and  render  the  marriage  void, 
as  former  mamage,  &c. ;  and  others  called  canonical  (until  a 
late  act)  rendered  it  voidable,  as  consanguinity,  &c.  And  it 
has  been  said  that  the  divorce  a  vinculo  by  judicial  sentence  is 
not  so  much  a  dissolution  of  the  contract,  as  a  declaration  of 
its  nullity  ah  initio.  {Bac.  Abr.  Marriage  and  Divorce,  E. 
2Kent,95.  1^440.) 
Dower  has  varied  in  different  ages  and  in  different  countries 
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Id  natare  and  extent ;  and  although  here  and  in  England  it 
has  been  pretty  welj^  understood  for  a  long  period,  and  is  said 
to  be  favored  in  law,  yet,  unlike  inherent  rights,  as  life  and 
liberty,  it  is  the  creature  of  positive  law,  and  therefore  subject 
to  constant  mutations.  The  law  of  dower  varies  in  the  several 
states,  and  was  very  much  changed  in  England  by  the  statute 
of  3  and  4  Wm.  4,  chapter  106,  (1833.)  (Macqueen^s  Husband 
and  Wifej  App.  48.)  Dower  has  been  called  an  excrescence 
or  continuance  of  the  husband's  estate.  (9  Vin.  372,  pL  82. 
Co.  LitL  240,  6.)  "  Dower,"  says  an  old  writer,  <'  by  the  law 
of  the  land,  is  a  portion-  which  a  widow  hath  of  lands  of  her 
husband,  which  by  the  common  law  is  the  third  part  of  all  the 
lands  in  fee  simple  or  fee  tail  whereof  the  husband  was  sole 
seised  at  any  time  duruig  coverture."  {LUL  Reg.  664.)  The 
statute,  *'  an  act  concerning  dower,"  which  was  in  force  when 
this  decree  was  pronounced,  passed  in  1787,  has  no  allusion  to 
the  estate  in  which  dower  may  be  claimed.  But  as  the  law 
then  stood  there  must  be  an  estate  of  inheritance,  (1  Cruise, 
161.)  or,  as  Bacon  has  it,  "such  estate  as  the  children  by  such 
wife  might  by  possibility,  have  inherited,"  &c,  {Bac.  Abr, 
Dower.  LitL  §§  36,  63.  2  Bl.  132.)  Our  present  statute  is : 
'^  A  widow  shall  be  endowed  with  one-third  part  of  all  the  lands 
whereof  her  husband  was  seised  of  an  estate  of  inheritance  at  arty 
time  during  marriage."  (1  i?.  &  740,  H.)  It  also  gives  dower,  or 
lights  similar  to  dower,  in  certain  equitable  estates,  (2  R.  S.  118, 
i  71 ;  Id.  374,  §  64,)  and  perhaps  in  other  cases.  Wait  died 
after  the  revised  statutes  took  effect,  and  if  the  plaintiff's  right 
of  dower  be  controlled  by  them,  {see  Reynolds  v.  Reynolds^ 
84  Wend.  193,)  yet  it  is  believed  there  was  thereby  no  change 
of  the  law  affecting  the  question  before  us.  It  is  the  "  widow" 
only  who  is  entitled  now  as  before.  Nor  does  the  section  declar- 
ing no  judgment  or  decree  against  the  husband  shall  prejudice 
the  right  of  the  wife  to  dower,  apply  to  decrees  obtained  by 
herself  in  her  own  favor.    (1  R.  S.  742,  }  16.) 

Whatever  definition  we  may  give  to  it,  its  object  is  well 
defined.  "  Dower,  in  the  common  law,  is  taken  for  that  por- 
tion of  the  lands  or  tenements  which  the  wife  hath  for  term  of 
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her  life  of  the  lands  or  teDements  of  her  husband  after  hie  de- 
cease, for  the  sustenance  of  herself  and  tjje  nurture  and  educa- 
tion of  her  children."  (Co.  Lit.  30,  &)  And  thb  is  confirmed 
by  all  the  elementary  writers.  (2  Bl.  130.  1  Cruise^  126. 
4  KerU^  35.  Bac  Abr.  Dower ^  A.  Hargravefs  note  (178)  to 
Co.  Lit.  30,  b.  2  P.  Wms.  702.)  Indeed  the  early  Saxons 
gave  her  no  lands,  but  made  direct  provision  for  the  support 
of  the  widow  out  of  the  goods  of  the  husband.  (2  Bl.  129. 
CrabVs  Hist.  Eng.  LaWy  83.)  And  afterwards  she  took  land, 
but  only  during  widowhood.    {Id.  and  1  Cruise,  130.) 

Three  things  are  necessary  to  the  consummation  of  the  wid- 
ow's right  of  dower :  ''  marriage,  seisin,  and  death  of  her  hus- 
band. {Co.  Lit.  31,  a.  1  Cruise,  136.)  In  the  case  under 
consideration,  the  marriage  and  seisin  during  coverture,  I  think 
were  prima  fade  shown.  But  it  is  contended  that  the  third 
requisite,  the  death  of  the  husband,  has  not  been  shown ;  or 
rather  that  the  intervening  divorce  of  the  parties  prevents  the 
consummation  of  the  right.  After  a  careful  examination  of 
the  subject,  I  am  inclined  to  think  this  objection  valid,  both 
upon  principle  and  authority. 

All  the  books  concur  in  the  rule  that  no  dower  b  recovera- 
ble unless  the  marriage  continues  until  the  death  of  the  hus- 
band. '*  But  it  is  necessary  that  the  marriage  do  continue,  for 
if  that  be  dissolved  the  dower  ceaseth,  tibi  nullum  matrimoni- 
um  ibi  nulla  dos.  But  this  is  to  be  understood  when  the  hus- 
band and  wife  are  divorced,  a  viticfdo  mcUrimonii  as  in  case 
of  precontract,  consanguinity,  affinity,  ice.  and  not  a,  mensa  et 
thoro  as  for  adultery."  {Co.  Lit.  32,  a.)  But  it  is  said  that 
this  does  not  apply  where  there  has  once  been  a  valid  marriage. 
It  is  true,  as  we  have  seen,  that,  at  the  time  Coke  wrote, 
divorces  a  vinculo  by  judicial  sentence  rendered  the  marriage 
invalid  ah  initio  ;  but  the  language  is  general,  that  a  divorce 
a  vinculo  takes  away  dower.  In  the  cases  of  canonicaLdisa- 
bilities,  this  divorce  dissolves  the  marriage  contract.  The  mar- 
riage was  only  voidable,  and  was  valid  until  dissolved.  And 
although  the  spiritual  courts,  for  want  of  power,  cannot  divorce 
except  for  pre-existing  causes,  parliament  can ;  and  a  dissolo- 
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tioQ  by  parliament  of  a  marriage  before  perfectly  valid,  and  for 
some  supervenient  caose,  is  nothing  more  than  a  divorce  a  vin- 
culo matrimonii^  and  is  so  called.  And  the  expression,  "  it  is 
necessary  that  the  marriage  do  continue,  for  if  that  be  dissolved 
dower  ceaseth,''  explains  the  author's  meaning.  It  is  the  dis- 
solution of  the  marriage  contract  that  affects  the  right  to  dower. 
Parliament  may  dissolve  to  take  effect  from  the  passage  of  the 
aet,  {e^piunc)  while  the  courts  there  have  only  power  to  do  so 
for  pre-existing  causes ;  and  therefore  a  divorce  by  them  retro- 
acts;  but  both  are  a  dissolution,  (when  not  before  void,)  of  a 
marriage  valid  for  all  purposes  until  dissolved  ;  and  the  only 
difference  is  in  the  time  of  the  dissolution  taking  effect.  Now 
Lord  Coke  does  not  day :  ^<  Where  there  never  has  been  any 
marriage  there  is  no  dower."  The  language  used  by  him,  and 
which  he  took  from  Bracton,  who  wrote  in  the  13th  century, 
{Bract,  lib.  2,  fdl.  92,)  may  be  considered  as  referring  to  the  state 
or  condition  of  matrimony  or  wedlock,  not  to  the  act  of  marriage. 
The  divorce  in  the  case  under  consideration  was  in  all  respects 
similar  to  a  divorce  by  parliament,  except  that  our  law,  then,  (and 
DOWy)  prohibited  the  offender  from  marrying  again  during,  the 
life  of  the  complainant ;  which  may-be,  but  except  in  one  in- 
stance, I  believe,  has  not  been  done  in  England.  And  yet,  I 
can  find  no  instance  on  record,  of  dower  being  claimed  after  a 
parliamentary  divorce  there.  Absence  of  adjudication  is  not 
conclusive  evidence  of  the  law,  but  raises  an  adverse  presump- 
tion. {Ram  on  Judg.  156.)  It  is  true  that  but  three  divorces 
on  the  prayer  of  the  wife,  have  been  granted;  and  the  first  was 
about  130  years  (in  1801,)  after  parliament  had  settled  the 
question  of  power  arid  had  divorced  on  the  prayer  of  the  hus- 
band. {Macqueen  H,  of  L.  473,  475.)  But  as  it  has  been 
settled  for  nearly  half  a  century,  that  the  wife  may  have  relief 
by  legislative  interference  in  England,  it  is  a  little  singular  that 
this  question  had  not  been  agitated  if  in  truth  the  rule  is  that 
dower  may  be  claimed  after  a  dissolution  of  the  marriage. 
Again ;  when  parliament  grants  a  divorce  it  almost  invariably 
requires  the  complainant  to  provide  for  the  Support  of  the  guilty 
wife.    {Jee  v.  Thurlow^  A.  D,  ^  R.  17.    &  C.  2  B.  ^  C. 
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648.)  This  would  not  be  necessary,  at  least,  after  bis  decease, 
if  she  were  entitled  to  dower  and  a  distributive  share  of  bis  es* 
tate ;  for  adultery  at  common  law  did  not  bar  dower,  nor  does 
the  statute  of  Wesim.  2,  (13  JEdw.  1,)  except  where  the  wife 
elopes  and  tarries,  &c.  It  has  been  said  that  dower  in  Eng* 
land  was  forfeited  by  a  decree  of  separation  for  adultery. 
(1  Rolle  Abr.  680.  1  Cruise,  140.)  One  author  thinks  this  is 
only  where  she  comes  within  the  statute  of  WestnL  2.  {Bae. 
Abr.  appendix,  Dower.)  It  is  possible  that  a  doubt  has  arisen 
from  the  fact  that  formerly  the  spiritual  courts  divorced  a  vin- 
culo for  adultery.  Particularly  as  Coke  and  Rolle,  who  differ 
on  this  point,  published  within  about  40  years  of  each  other, 
(Coke  in  1628,  1629,  and  Rolle  soon  after  the  restoration,)  and 
as  we  have  seen,  divorces  a  vinculo  for  adultery  were  granted 
as  late  as  1602.    {And  see  Hargrave^s  note  9,  to  do.  Lit.  32,  a,) 

But  it  is  believed  the  terms  used,  the  very  language  of  the 
law,  also  clearly  imply  that  the  marriage  must  continue  until 
the  death  of  the  husband.  Dower  may  be  said  to  have  been 
established  by  Magna  Charta  (1216,)  or  at  least  to  have  ob- 
tained a  permanent  foundation  by  that  charter  and  four  others, 
viz :  the  first  great  charter  of  Henry  3d,  (1216,)  2d  do.  (1217,) 
and  3d  do.  (1224,)  and  first  do.  of  Ed.  1,  (1297.)  In  all  of  these 
as  well  as  in  the  preliminary  articles  of  Magna  Charta,  the 
w^ord  "  widow  "  is  the  only  word  used  to  designate  the  person 
entitled  to  dower.  "  No  widow  shall  give  any  thing  for  her 
dower  or  marriage  after  the  decease  of  her  husband,"  6cc.  (Art^ 
des  of  Mag.  Char.  4.)  '^  A  widow  after  the  death  of  her  hus- 
band, shall  immediately  and  without  difficulty,  have  her  mar- 
riage, and  her  inheritance,  nor  shall  she  give  any  thing  for  her 
dower,"  &c.  {Mag.  Charta,  ch.  7.)  "A  widow  after  the  death 
of  her  husband,  shall  immediately  and  without  difficulty,  have 
her  freedom  of  marriage  and  her  inheritance ;  nor  shall  she 
give  any  thing  for  her  dower,"  &c.  {First  Cfreat  Charter  of 
Hen.  3,  ch.  7.)  Chapter  7  of  the  2d  and  3d  great  charters  of 
Henry  3d  begins  in  the  very  same  words ;  and  also  chapter  7 
of  the  great  charter  of  Edward  L 

And  the  old  forms  of  pleadings,  unless  she  had  again  mar- 
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fied,  ased  the  term  "  widow.''  (Gerard  v.  Gerard^  I^ev.  Ent. 
76.  aOmdm  v.  Gregory,  lAll  Ent.  189.  Rasters  Ent.  21X7.) 
And  this  was  the  word  used  in  our  statute  in  relatiou  to  dower, 
in  force  when  the  plaintiff  obtained  her  decree ;  the  first  section 
of  which  was  pretty  substantially  the  same  as  the  7th  chapter 
of  magna  charta,  except  that  the  latter  did  not  define  the  share 
the  widow  was  to  have.  (I  R.  L.  56.  7  John.  247.)  Our 
revised  statutes,  which  were  in  force  when  Wait  died,  also  use 
it  in  giving  dower,  and  require  its  use  in  the  proceedings  to  re- 
cover it.  "  A  widow  shall  be  endowed,"  <fec.  {I  R.S.  740,  §  1.) 
So  in  relation  to  ejectment :  "  By  any  widow  entitled  to  dower, 
or  by  a  woman  so  entitled  and  her  husband,"  &c.  (2  Id.  303, 
}  1.)  The  declaration  states  she  was  possessed  of  "  one  undi- 
vided third  part  of  the  premises  as  her  reasonable  dower  as 
widow  of  her  husband,  naming  him."  [Id.  304,  h  10.)  When- 
ever a  claimant  of  dower,  not  again  married,  is  mentioned  in 
our  present  statutes,  this  is  the  appellation  given  to  her.  The 
true  meaning  of  the  term  '^  widow"  is  therefore  important,  and 
that  meaning  is  familiar,  well  fixed  and  certain  in  this  state 
and  in  England.  It  no  doubt  may  literally  mean  a  woman 
deprived  of,  or  without  a  man.  But  the  legal  as  well  as  the 
popular  signification  of  the  word^  is  that  given  by  Webster  : 
"  A  woman  who  has  lost  her  husband  by  death.  Luke  11." 
(  Webster's  Diet,  last  ed.  "  Widow:')  The  etymology  of  the 
word  implies  that  she  has  been  deprived  of  a  husband.  The 
meaning  of  its  correlative  '<  widower"  is  equally  familiar:  "  A 
man  who  has  lost  bis  wife  by  death  "  {Id.)  The  plaintiff  is 
not  the  widow  of  Wait.  A  dissolution  of  the  marriage,  and 
subsequent  death  cannot  make  a  widow.  She  lost  no  husband, 
by  his  death.  She  was  not  his  wife  when  that  event  happened. 
A  wife,  Webster  says,  is  '^  the  lawful  consort  of  a  man ;  a  woman 
who  is  united  to  a  man  in  the  lawful  bonds  of  wedlock ;  the 
correlative  of  a  husband."  The  third  requisite,  then,  to  con- 
summate dower,  has  not  taken  place  and  never  can  take  place 
in  this  case.  Marriage,  seisin  and  issue  give  to  the  husband  a 
certain  interest  or  estate,  as  tenant  by  the  curtesy  initiate,  which 
he  can  convey  before  the  death  of  the  wife.    {Co.  Litt.  30,  a.) 
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But  the  wife  has  merely  an  inchoate  right,  during  the.husband's 
life,  by  marriage  and  seisin,  which  becomes  con8um>ifnaie  by, 
and  only  by  his  death,  and  then  she  has  but  a  right  of  action 
not  assignable.  The  death  of  one  not  her  husband  is  not  suf- 
ficient. If  Wait  had  died  the  plaintiff's  husband,  if  she  had 
once  been  his  widow,  her  right  to  claim  dower  would  have  been 
perfect,  though  she  bad  married  again. 

There  is  nothing  unjust  or  harsh  in  this  construction.  If 
divorced  a  vinculo^  on  her  complaint,  she  is  at  liberty  to  marry 
again,  to  seek  another  protector,  to  become  the  doweress  of  the 
lands  of  another.  The  statute  also  gave  her  back  her  own 
lands.  Perhaps  this  was  necessary,  as  we  have  seen  the  hus- 
band may  have  bad  an  interest  in  her  lands,  though  if  the 
divorce  rescind  the  contract  of  marriage,  it  has  a  retroactive 
effect  [And  see  1  Hilliard  on  Real  Prop.  51 ;  4  Kent,  34 ; 
10  Paige,  424.)  In  addition  to  this,  the  court,  as  we  have  seen, 
was  required  to  "  compel"  the  defendant  to  provide,  not  only  for 
the  mainlenance  of  the  children  of  the  marriage,  but  a  suitable 
allowance  for  the  support  of  the  complainant,  and  for  life,  and 
to  give  security  therefor.  W^hereas  the  statute  then  in  force  in 
relation  to  decrees  of  separation  did  not  require  the  defendant 
to  give  security,  probably  for  the  reason  that  as  the  relation 
continued  he  also  continued  bound  to  support  her  as  much  as 
when  cohabiting.  The  power  of  the  court  under  Uiis  act  and 
the  law  of  1815,  (page  225,)  was  probably  sufficient  to  compel 
security,  but  the  difference  in  the  two  cases  is  quite  observable. 
Probably  in  this  case,  a  sum  in  lieu  of  the  support  she  might 
claim  by  the  order  of  the  court,  was  secured  by  a  mortgage 
given  on  an  amicable  adjustment.  But,  if  not  otherwise  ar- 
ranged, the  order  for  support  was  a  matter  of  course.  It  may 
be  remarked,  too,  that  oftentimes  this  step  on  the  part  of  the 
wife  is  not  wholly  compubory,  though  always  justifiable. 
Dower  may  be  relinquished  by  the  wife  by  release,  or  for  join- 
ture, or  by  accepting  a  provision  in  a  will.  Perhaps  this  pro- 
vision may  be  considered  somewhat  analogous,  though  I  prefer 
to  put  the  matter  where  it  belongs,  upon  strict  legal  principles. 
Nor  would  I  in  the  least  bend  the  law  to  screen  the  adulterer. 
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He  who  will  break  this  sacred  vow  made  in  the  presence  of  God 
and  before  the  world,  deserves  only  naked  justice.  But  when 
it  becomes  a  question  of  property  between  the  former  wife  and 
bis  innocent  heirs,  that  should  be  granted. 

There  is  another  argument,  growing  out  of  the  nature  of 
the  divorce,  that  strengthens  my  conclusions.  By  this  decree 
the  marriage  between  the  parties  is  dissolved^  and  each  party 
freed  from  the  obligcUions  thereof  Marriage  is  a  contract, 
and  it  may  be  important  to  look  into  the  effect  of  this  dissolu- 
tion. The  legislature,  in  all  the  acts,  guard  against  the  illegit- 
imacy of  the  children.  The  fair  implication  from  this  is,  that 
it  was  supposed  it  might,  as  in  case  of  a  divorce  a  vinculoj  in 
the  ecclesiastical  courts  in  England,  have  a  retroactive  effect, 
and  be  in  truth,  a  rescission  of  the  contract,  in  the  legal  sense 
of  that  term.  But  this  implication  is  met  by  the  additional  sec- 
tions restoring  to  her  her  property  when  complainant,  and  cutting 
off  her  dower  when  defendant,  both  of  which  were  certainly  su  per- 
erogatory  if  the  divorce  rendered  the  marriage  void  ah  initio. 
Perhaps  these  provisions  were  added  to  prevent  doubts  and 
mistakes  in  matters  so  important,  and  no  inference  either  way 
should  be  drawn  from  them.  We  are  then  to  decide,  upon 
general  principles,  what  is  meant  by  a  dissolution  of  the  mar- 
riage. Shelford  says :  <'  How  far  the  title  to  dower  or  curtesy 
is  affected  by  divorce,  must  depend  on  the  nature  of  the  divorce, 
for  if  it  be  a  dissolution  of  the  marriage,  the  rights  consequent 
upon  it  will  cease.  But  where  the  bond  of  matrimony  is  not 
dissolved,  these  rights  may  continue."  {Shelford  on  Mar.  4* 
Divorce,  478.)  And  a  divorce  a  vinctdo,  he  remarks,  bars 
dower,  {Id.  420,)  and  that  a  legislative  divorce  is  a  complete 
dissolution.  {Id.  476.)  Macqueen  speaks  of  it  as  a  "  rescission." 
{Macqueen^s  H.  of  Lords,  472,  480.)  And  again,  in  another 
work,  speaking  of  Catholic  divorces,  he  says  :  "  For  while  the 
true  object,  in  most  cases,  was  to  rescind,  the  avowed  object  in 
all  was  to  annul  the  matrimonial  contract."  {Macqueen  on 
Hus.  and  Wife,  197,  8 ;  and  see  U.  200, 201.)  And  speaking 
of  the  right  of  the  offender  to  marry  again  after  a  divorce  by  an 
act,  he  says,  <'  And  as  the  marriage  is  annihilated  by  the  act, 
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it  18  a  logical  consequence  that  she  should  have  the  same  liberty 
to  marry  again  as  her  husband."  {Id,  214.)  And  Sbelford 
concurs  in  this  opinion.  {Shelf,  on  Mar.  and  Div.  476.) 
Paley  says  a  divorce  a  vinculo  "  releases"  the  parties.  {Palej^s 
Mor.  Phil.  b.  3,  p.  3y  ch.  7.)  Bishop  Cozens,  whose  argument 
in  1669  in  Lord  Roos'  case,  carried  through  parliament  the 
first  divorce  granted  by  that  body,  says :  '^  By  adultery  two  are 
made  not  to  remain  one  flesh,  hence  it  is  that  a  c(Hitagiou8  dis- 
ease is  not  a  dissolving  of  a  marriage.  By  adultery  the  very 
essence  of  the  contract  is  violated,  but  the  contract  ceasing,  the 
bond  depending  on  the  contract  necessarily  ceases."  Mao-^ 
queer! s  H,  of  Lords^  569.)  To  "annul"  is  to  "make  void," 
and  to  "  dissolve"  is  to  "  annul."  (  Web.  Die.)  But  rescission 
and  dissolution  of  a  contract  it  is  believed  may  be  essentially 
diflTerent.  Rescission  is  said  to  be  the  act  of  both  parties,  {by 
Mr.  J.  Coleridge  in  Franklin  v.  Miller,  4l  A.  ^  E.  599,) 
for  one  gives  occasion  (and  is  deemed  to  have  abandoned)  of 
which  the  other  avails  himself.  But  to  rescind,  the  parties  must 
be  placed  in  statu  quo.  (2  Hill,  292.  &  Hill,  389.  1  Detiio, 
69.  Chit,  on  Cont.  276.  5  East,  449.  2  Chitty's  Rep.  416.) 
In  this  sense  it  bears  a  strong  analogy  to  a  divorce  a  vinculo, 
granted  by  the  ecclesiastical  courts  in  England.  But  a  dissolution 
of  the  contract  is  usually  the  act  of  the  parties  putting  an  end  to 
it  from  that  time,  and  is  not  retrospective,  and  leaves  nothing 
executory.  It  is  in  the  nature  of  a  mutual  abandonment  of  the 
contract.  Such  is  the  sense  of  the  term  as  used  by  the  judges 
in  some  of  the  cases.  {See  7  East,  471 ;  12  Id.  482,  650,  and 
also  a  large  number  of  settlement  cases  collected  by  Mr.  Pe- 
tersdorf,  in  his  Abridgment,  vol.  14,  p.  466.)  But  it  seems 
dissolution  is  sometimes  used  synon3rmou8ly  with  rescission ; 
particularly  where  the  contract  is  said  to  be  dissolved  in  toto. 
(2  Kent,  476.  Stoddard  v.  Smith,  6  Binney,  362.  And  see 
Oreen  v.  Green,  9  Cowen,  46.)  In  either  case  the  result  is 
obvious.  Marriage  is  a  contract ;  "  in  its  origin  a  contract  of 
natural  law,"  {Sir  William  Scott  in  Dalrymple  v.  Dalrymple, 
supra,)  but  is  nevertheless  a  contract.  This  is  dissolved,  and 
the  parties  respectively  freed  from  the  obligations  thereof,  and 
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neither  can  claim  any  thing,  by  virtue  of  the  former  contract, 
except  what  he  or  she  has  already  acquired  a  perfect  right  to, 
or  what  is  given  by  the  act  dissolving  it.  The  terms  used  in 
the  act  are  most  clear,  conclusive  and  final.  The  right  to 
dower  was  inchoate,  not  consummate,  when  this  dissolution 
took  place.  She  was  not  entitled  to  it  at  the  time  of  the  di- 
vorce, and  if  she  could  not  claim  it  then  she  never  can ;  the 
rights  of  the  parties  are  then  fixed  and  unchangeable. 

Again ;  this  conclusion  is  sustained  by  authority ;  and  what- 
ever  may  have  been  the  reason  originally  given  for  the  rule, 
after  it  has  been  so  often  repeated  and  never  doubted,  it  would 
be  impolicy  now  to  adopt  a  different  one,  particularly  as  it 
afieclB  real  estate.  We  have  noticed  the  language  of  the 
early  charters,  and  of  our  own  statutes,  defining  and  securing 
dower;  and  the  forms  of  pleading  in  actions  to  enforce  it, 
which  are  evidence  of  the  law.  {Ram  on  Judg,  13.)  The 
text  writers  too,  and  I  believe  Mrithout  exception,  adopt  the 
view  here  taken.  Coke,  as  we  have  seen,  declares  in  explicit 
terms  that  the  marriage  must  continue  until  the  death  of  the 
husband.  The  same  rule  is  substantially  repealed  by  Rolie, 
Yiner,  Comyn,  Blackstone,  Cruise,  and  Clancy,  in  England, 
and  Kent,  Dane,  and  Hilliard,  in  this  country.  (1  RMe^  680. 
9  Fwi.  211.  ComyrC^  Dig.  Dower,  {A.  2).  1  Cruise,  136, 
.140.  2  Bl  130.  Clancy  on  Hue.  and  Wife,  197.  4  Dan^^ 
Ah.  663.  1  Hilliard  on  Real  Prop.  130.  4  Kent,  64,  62,  n.) 
The  late  Chancellor  Kent  very  properly  treats  the  provision 
for  the  support  of  the  wife,  to  which  she  is  entitled  by  our  stat- 
ute, as  dower  or  indemnity  for  the  loss  of  her  dower ;  and  says 
in  relation  to  the  clause  of  the  act  barring  dower  in  case  of  a 
divorce  for  the  misconduct  of  the  wife,  that  ^'  there  was  no  need 
of  the  provision,  for  as  the  law  always  stood  if  the  doweress  was 
not  the  wife  at  the  death  of  the  husband,  her  claim  of  dower 
fell  to  the  ground,"  and  that  ^  in  case  of  a  divorce,  a  vincuh, 
dower  would  cease  of  course."  (4  Kent,  62,  n.)  Mr.  Justice 
Bronson,  in  Reynolds  v.  Reynolds,  (24  Wend.  196,)  and  Tice 
Chancellor,  (now  Mr.  Justice)  McCoun,  in  Day  v.  West,  (2 
Bdieu  V.  G  Rep.  696,)  take  the  same  view.    The  point  was 
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not  necessarily  passed  upon,  but  those  judges  appear,  from  the 
reports  of  those  cases,  to  have  well  considered  it.  The  vice 
chancellor  of  the  4th  circuit,  now  Mr.  Justice  Willard,  in  Burr 
V.  BurTj  (10  Paige^  25,)  threw  out  a  mere  suggestion  to  the  con- 
trary, but  immediately  added  that  it  was  unnecessary  to  dis- 
cuss or  decide  that  question,  as  that  was  a  case  of  divorce  a 
mensa  et  thoro.  After  such  a  divorce,  of  course,  she  continues 
a  wife,  the  marriage  not  being  dissolved.  His  decision  was 
sustained  by  the  chancellor  and  the  court  for  the  correction  of 
errors,  but  the  subject  of  dower  after  a  divorce  a  vinado  was 
not  again  adverted  to  in  the  progress  of  the  cause.  Were  it 
not  for  the  statutory  prohibition,  the  offender,  here  as  in  Eng- 
land, might  marry  again,  in  which  case  there  might  be  a  novel 
scramble  for  dower  on  the  death  of  an  unlucky  wight,  who  was 
better  at  making  vows  than  in  observing  them. 

Believing  then  that  the  statute,  by  making  ample  provision 
for  the  support  of  the  wife,  has  fully  answered  the  great  end  of 
dower ;  that  it  would  be  an  anomaly  in  law  for  a  contract  after 
it  is  dissolved,  and  each  party  freed  from  the  obligations  there- 
of, to  be  still  in  part  subsisting  and  executory ;  that  the  plain- 
tiff does  not  answer  the  description  of  person  to  whom  the  faw 
awards  dower ;  and  that  it  has  been  the  received  opinion  for 
centuries  that  the  marriage  must  conti|iue  until  the  death  of 
the  husband,  to  consummate  title  to  dower ;  my  opinion  is 
against  the  plaintiff  in  this  case. 

Cady,  p.  J.  concurred. 

Willard,  J.  dissenting.  The  main  question  raised  by  this 
bill  of  exceptions  is,  whether  the  complainant  is  entitled  to 
dower  in  lands  whereof  her  husband  was  seised  during  the 
coverture,  prior  to  the  divorce  for  adultery  committed  by  him, 
she  being  the  innocent  and  he  the  guilty  party.  As  the  divorce 
took  place  in  1826,  the  cause  must  be  decided,  so  far  as  the 
divorce  is  concerned,  upon  the  law  as  it  stood  then. 

When  the  case  of  Burr  v.  Burr  was  before  me  as  vice  chan- 
cellor of  the  4th  circuit,  I  intimated  that  <<  after  a  divorce  for 
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adultery,  the  wife  being  the  complainant,  is  still  entitled  to  be 
endowed  of  the  lands  of  which  her  husband  had  been  thereto- 
fore seised."  ( 10  Paige,  26, 26.)  But  the  case  of  Burr  v.  Burr 
not  being  a  bill  for  a  divorce  for  adultery^  but  only  for  a  sepa- 
ration, or  limited  divorce  for  cruelty,  did  not  call  for  a  decision 
of  this  question.  The  dictum,  though  in  direct  conflict  with 
a  dictum  of  Vice  Chancellor  McCoun,  in  2  Edw.  Ch,  Rep.  696, 
was  not  repudiated  nor  sanctioned  by  the  chancellor,  on  the 
appeal,  nor  by  any  member  of  the  court  of  errors  when  the 
cause  was  before  them,  though  the  general  principles  of  the 
opinion  were  fully  sustained.  (7  HUl,  207.)  It  therefore  be- 
comes necessary  now  to  meet  the  question  and  decide  it 

The  act  of  1787,  concerning  dower,  directs  that  there  shall  be 
assigned  to  the  widow,  for  her  dower,  the  third  part  of  the  lands 
of  her  husband,  which  were  his  at  any  time  during  the  cover- 
ture. (1  R.  L.  66.)  This  is  the  same  as  is  declared  by  Ldttle- 
ton,  h  36,  of  Dower.  {Coke  Lit.  30,  b.  2  Bl  Com.  129.  4 
Kenfs  Com.  36.  Park  on  Dower,  47.)  Three  things  must 
concur  to  entitle  the  widow  to  an  estate  in  dower,  viz.  marriage, 
seisin  of  the  husband,  and  death  of  the  husband.  The  mar- 
riage must  be  a  lawful  one,  from  which  a  legitimate  issue  may 
spring,  capable  of  inheriting  the  land  of  which  the  husband 
was  so  seised.  And  according  to  the  elementary  books,  (2  Bl. 
Com.  130;  4  Kent^s  Com.  64,)  she  must  be  the  actual  wife  of 
the  party  at  the  time  of  his  decease.  If  she  be  divorced  a  virtr 
culo  matrimonii,  she  shall  not  be  endowed ;  for  ubi  nullum 
matrimonii,  ibi  nulla  dos.  AH  the  modem  writers  derive  this 
doctrine  from  Coke  Lit.  32,  a,  who  limits  the  meaning  of  the 
term  divorce  a  vinculo  matrimonii  to  a  divorce,  rendering  the 
marriage  void  from  the  beginning,  as  for  precontrcLct,  affinity, 
consanguinity,  &,c.,  and  not  a  mensa  et  thoro  only,  as  for  adul- 
tery. In  speaking  of  a  divorce  a  vinculo  matrimonii,  as  de- 
priving the  widow  of  dower,  the  term  must  be  understood  as 
relating  only  to  such  divorce  as  makes  the  marriage  void  from 
the  beginning,  and  which  consequently  bastardizes  the  issue. 
{Shelford  on  Mar.  and  Div.  706.) 

The  divorce  in  this  case  was  granted  under  the  4th  section 
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of  the  act  of  1813.  (2  iR.  L.  198.)  That  eeetioQ  aathorLted 
th«  court  of  chancery,  on  the  defendant's  being  found  guilty  of 
the  adultery  charged  in  the  bill,  to  decree  "  that  the  marriage 
between  the  parties  shall  be  dissolved,  and  each  party  freed  from 
the  obligations  thereof,  biU  mch  dissohttwn  of  the  marriage 
shall  noi  in  any  vnse  affedl  the  legitimacy  of  the  ehUdreii 
thereof  And  it  shall  be  lawful  for  the  complainant,  after  suich 
dissolution  of  the  marriage,  to  marry  again  as  though  the  de- 
fendant were  actually  dead.  But  it  shall  not  be  lawful  for  the 
defendant,  who  may  be  so  convicted  of  adultery,  to  marry  again 
until  the  complainant  shall  be  actually  dead."  The  dissolution 
of  the  marriage  under  a  decree  for  a  divorce  for  adultery,  has 
no  retroactive  effect.  It  takes  for  granted  that  the  original 
marriage  was  lawful.  It  operates  only  prospectively,  and  dis- 
solves the  marriage  as  to  future  transactions,  only  sub  mode. 
It  differs,  therefore,  in  many  respects,  from  the  divorce  a  vinculo 
matrimonii^  which  Coke,  and  others  after  him,  say  puts  an  end 
to  the  claim  of  dower.  That  bastardizes  the  issue.  {Skelford 
on  Mar.  and  Div.  706.)  The  consequences  of  a  divorce  for 
adultery  under  the  act  of  1813,  are  similar  to  those  arising  from 
parliamentary  divorces  for  the  same  cause.  (JU.  676,  873,  ei 
seq.)    In  the  latter  the  guilty  party  is  not  allowed  to  marry. 

In  Connecticut,  a  divorce  for  adultery  is  a  vinculo  mairimo' 
nii  ;  and  all  the  consequences  of  divorce  take  place,  except  that 
the  issue  are  not  bastardized ;  and  the  wife  being  the  innocent 
party  is  entitled  to  dower.    {Reeve^s  Dom.  Rel,  208.) 

The  supreme  court  of  Massachusetts,  in  Davol  v.  Howland^ 
(14  Mass,  219,)  held,  that  a  wife  divorced  for  the  adultery  of 
her  husband,  is  entitled  to  dower  in  all  the  lands  of  which  he 
was  seised  during  the  coverture,  although  he  may  have  con- 
veyed them  before  the  decree  of  divorce.  This  latter  case  arose 
under  the  statute  of  Massachusetts  of  1785,  which  gave  to  the 
wife  divorced  on  account  of  the  adultery  of  the  husband,  dower 
in  any  lands  whereof  he  was  seised  during  coverture,  in  the 
same  manner  as  if  he  were  naturally  dead.  The  case,  there- 
fore, does  not  settle  any  common  law  principle,  but  the  statute 
marks  th^  sense  of  the  people  with  respect  to  the  rights  of  the 
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wift  ilticlet  tin  injury  of  this  kind.  It  would  be  a  stratige 
anomaly  in  the  law,  if  tlie  wife  should  be  deemed  to  forfeit  her 
dower,  for  seeking  the  relief  afforded  her  by  law  for  the  infidel- 
ity of  her  husband.  It  is  contrary  to  the  analogy  of  the  law, 
to  pennit  the  crime  of  one  party  to  work  a  forfeiture  of  the 
rights  of  another. 

It  is  clear,  that  at  common  law,  a  divorce  for  the  adultery  of 
the  husband  did  not  bar  the  wife  of  dower.  {Coke  Lit,  32,  a.) 
Nothing  short  of  a  divorce  a  vinculo  worked  that  consequence; 
and  by  divorce  a  vinculo,  was  meant  a  divorce  declaring  the 
marriage  void  from  the  beginning,  bastardizing  the  issue,  and 
placing  the  parties  in  all  respects  as  if  no  marriage  had  existed. 
The  act  of  1813  did  not  authorize  a  divorce  a  vinculo  for  adul- 
tery, in  the  common  law  sense  of  that  term.  It  did  not  make 
use  of  that  term  at  all.  It  merely  dissolved  the  marriage  and 
fre^  the  parties  from  the  obligations  thereof,  but  without  im- 
pairing the  rights  which  accrued  under  it,  except  so  far  as  is 
specified  in  the  6th,  7th,  and  8th  sections.  By  the  6th  section 
the  separate  estate  of  the  wife,  on  a  divorce  granted  for  the  adul- 
tery of  the  husband,  is  preserved  to  her ;  and  by  the  7th  section 
it  is  vested  in  the  husband,  on  a  divorce  for  the  adultery  of  the 
wife,  in  the  same  manner  as  if  the  marriage  had  continued. 
And  by  the  8th  section  it  is  declared  that  the  wife  being  the 
defendant,  and  convicted  of  adultery,  shall  not  be  entitled  to 
dower  in  the  complainant's  real  estate,  nor  to  a  distributive 
share  in  his  personal  estate,  on  his  dying  intestate.  It  would 
seem,  therefore,  that  she  being  the  innocent  party,  and  the  di- 
vorce being  granted  for  his  adultery,  she  would  be  entitled 
to  dower.  The  5th  section,  which  provides  for  permanent  ali- 
mony to  the  wife,  and  for  the  support  of  the  children  of  the 
marriage,  is  not  declared  to  be  in  lieu  of  dower,  and  has  never 
been  so  treated  in  this  state.  {See  Burr  v.  Burr,  10  Paige, 
20 ;  7  mil,  2X}fT ;  Cramer  v.  Lane,  and  Burr  v.  Lane,  MS. 
decided  by  me  as  V.  Chan,  in  April,  1846,  growing  out  of  the 
divorce  in  Burros  case.)  The  widow  of  Burr  was  there  ad- 
judged entitled  to  her  permanent  alimony  for  life,  as  a  debt 
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against  her  husband's  estate,  and  a  distribatiye  share  of  his 
personal  estate,  and  dower  in  his  real  estate  besides.  In  some 
of  the  states  it  is  understood  that  the  allowaoce  by  way  of  ali-  . 

mony,  is  declared  to  be  in  lieu  of  dower.    (/2.  S.  Verm.  326.)  I 

In  others  the  dower  is  reserved  to  the  wife,  and  may  be  recov- 
ered immediately  after  the  decree,  as  if  the  husband  were  nat- 
urally dead,  {Mass,  €u:t  of  1785.)  I  am  satisfied  that  the 
maxim  nullum  mcUrimanium,  ibi  nulla  dosj  applies  only  to 
cases  where  the  marriage  never  in  fact  existed,  or  has  been 
declared  void  from  the  beginning.  Under  a  divorce,  therefore, 
granted  for  the  adultery  of  the  husband,  in  pursuance  of  the 
act  of  1813,  the  marriage  may  be  deemed  so  far  continued, 
notwithstanding  the  separation,  as  to  preserve  the  right  of  the 
wife  to  dower  in  the  lands  of  which  the  husband  was  seised  at 
any  time  during  the  coverture  and  prior  to  the  divorce. 

The  second  matter  to  be  considered  is  the  seisin  of  the  hus- 
band. This  must  be  of  such  an  estate  "so  as  by  possibility  it 
may  happen  that  the  wife  may  have  issue  by  her  husband,  and 
that  the  same  issue  may  by  possibility  inherit  the  same  tene- 
ments of  such  an  estate  as  the  husband  hath,  as  heir  to  the 
husband  of  such  tenements.  Of  such  seisin  she  shall  have 
dower,  otherwise  not."  (Li^/.  H  53, 36.  2  BL  Cam.  131,  Park 
on  Dowerj  79.)  4  Kenfs  Com,  38, 39.)  It  must  therefore  be  a 
seisin  during  the  coverture  and  prior  to  the  divorce,  because  of 
no  other  could  the  issue  of  the  marriage  by  possibility  inherit 
If,  therefore,  the  divorce  annulled  the  marriage  from  the  begin- 
ning and  bastardized  the  issue,  dower  never  could  attach ;  be- 
cause not  only  the  maxim  nullum  matrimonium  ibi  nulla  dos, 
would  apply ;  but  also  the  principle,  that  when  the  issue  could 
not  by  possibility  inherit  to  the  husband,  dower  cannot  be 
granted. 

In  the  present  case,  the  seisin  of  the  husband  during  the 
coverture  was  shown,  of  an  estate  whereof  the  issue  of  the  mar- 
riage could  by  possibility  inherit  to  the  husband.  And  in  the 
third  place,  the  death  of  the  husband  in  1845  was  shown,  thus 
establishing  all  the  requisites  to  a  perfect  estate  in  dower. 
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The  case  has  hitherto  been  treated  as  if  it  arose  wholly  un- 
der the  act  of  1813.  The  legal  effect  of  the  divorce  is  no  doubt 
to  be  construed  with  reference  to  the  law  in  force  at  the  time  it 
was  granted ;  but  as  the  title  to  dower  did  net  become  consum- 
mate until  the  death  of  the  husband,  {Reynolds  v.  Reynolds^ 
24  Wend,  197,)  it  becomes  necessary  to  see  whether  the  law 
remained  unchanged  at  that  time. 

The  act  in  relation  to  dower  {1  R.  L.  740,)  is  merely  a  re- 
vision of  the  former  law,  and  contains  no  alterations  affecting 
the  present  question.  The  revised  statutes  in  relation  to  divorces 
(8  R.  jK  141  to  148)  essentially  changed  the  former  law,  and 
greatly  enlarged  the  jurisdiction  of  the  court  of  chancery  with 
respect  to  this  matter.  Article  two  of  this  title  (2  R.  S.  141) 
vests  the  chancellor  with  power  in  certain  specified  cases,  by  a 
sentence  of  nullity,  to  declare  void  the  marriage  contract  Such 
divorce,  beyond  question,  puts  an  end  to  the  claim  of  dower, 
and  bastardizes  the  issue.  Article  three  (2  R,  S.  144,)  provides 
for  divorces,  dissolving  the  marriage  contract  for  the  adultery 
of  one  of  the  parties.  Such  decree  does  not  bastardize  the  issue 
born  or  begotten  prior  to  filing  the  bill,  when  it  is  exhibited  by 
her ;  nor  when  born  or  begotten  before  the  commission  of  the 
offence  when  exhibited  by  the  husband ;  and  it  leaves  the  right 
of  the  wife  to  her  own  property  when  she  is  the  innocent  party, 
and  the  right  of  the  husband  to  the  property  of  the  wife  when 
she  is  the  guilty  party,  in  the  same  manner  as  though  the  mar- 
riage had  continued,  as  was  provided  by  the  law  of  1813.  And 
in  like  manner  it  is  provided  by  the  48th  section,  (2  R.  S,  146,) 
that  a  wife  being  defendant,  in  a  suit  brought  by  her  husband, 
and  convicted  of  adultery,  shall  not  be  entitled  to  dower  in  her 
husband's  real  estate,  or  any  part  thereof,  nor  to  any  distribu- 
tive share  in  his  personal  estate.  The  49th  section  allows  the 
complainant,  when  the  marriage  is  dissolved,  to  marry  again 
during  the  lifetime  of  the  defendant,  but  prohibits  the  defendant 
convicted  of  adultery  from  marrying  again,  until  the  death  of 
the  coroplainanL  The  4th  article  provides  for  separation  of 
husband  and  wife  from  bed  and  board,  or  limited  divorces,  for 
certain  acts  of  cruelty  or  abandonment  on  the  part  of  the  hus- 
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band.  And  subaaqueoi  teciions  provide  for  permaomt  wi  ad 
interim  alimony,  applicable  to  every  case.  Tbu8  H  will  b^ 
seen,  tbat  ibere  10  no  change  in  tbe  law,  a0ecting  tbe  preBent 
question.  We  have  now  tbree  species  of  divorcei  namely : 
1.  A  divorce  declaring  tbe  marriage  null  and  void  from  tbe 
beginning,  which  answers  exactly  to  tbe  divorce  a  vinculo 
matrifnoniij  spoken  of  by  Coke  as  putting  an  end  to  tbe  claim 
of  dower ;  2.  A  dissolution  of  tbe  marriage  contract  for  adul- 
tery, partaking,  in  some  respects,  of  tbe  nature  of  a  divorce 
a  vinculo^  but  having  a  stronger  relation  to  a  divorqe  a  m^naa 
et  tharo  ;  and  3.  A  separation,  or  limited  divorce,  being  in  short 
a  mere  divorce  a  mensa  et  thero^  When  tbe  marriage  has 
been  declared  null  under  the  first  class  of  cases,  it  is  conceded 
that  tbe  estate  of  dower  and  curtesy  cannot  exist.  But  it  is 
believed  that  neither  of  the  other  divorces  is  incompatiUe  with 
the  existence  of  that  estate. 

Tbe  remaining  questions  grow  out  of  an  alleged  compromise 
between  the  plaintiflf  and  her  husband  Joeefrii  Wait,  about  tbe 
time  of  tbe  divorce.  It  seems  that  a  parol  submission  was 
made  by  the  plaintiff  and  her  husband  of  matters  ia  difference 
between  them,  and  a  parol  award  was  made  by  them ;  afi^r 
and  in  pursuance  of  which  a  writing  waa  executed  by  tbe 
j^intiff  and  her  husband,  and  delivered  to  Mr.  Given,  Ibe 
counsel  of  one  of  tbe  parties,  and  who  was  then  the  law  part- 
ner of  Mr.  Cramer,  and  a  bond  and  mortgage  were  executed 
by  the  said  Joseph  to  ibe  plaintiff  in  the  penal  sum  of  0700, 
conditioned  to  pay  tbe  plaintiff  $30  a  year  for  life,  and  in  case 
of  default  of  payment  tbe  whole  to  become  due  immediately. 
It  was  shown  tbat  Mr.  Given  bad  been  dead  some  years.  I 
think  the  judge  was  right  in  holding  tbat  tbe  loss  of  tbe  paper 
was  not  shown.  Mr.  Cramer  should  have  been  introduced  as  a 
witness  to  prove  a  search  among  tbe  papers  of  bira  and  Mr. 
Given.  There  was  no  room  to  raise  a  presumption  of  a  release 
of  dower,  from  tbe  acts  of  the  parties ;  because  it  was  proved 
that  their  agreement  was  reduced  to  writing.  Tbat  writing,  if 
produced,  would  speak  for  itsell 
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The  annuity  of  $30  a  year  was  probably  the  alimony  allow- 
ed to  the  wife  by  the  agreement. 

I  think  the  cause  was  rightly  disposed  of  at  the  circuit,  and 
that  the  motion  for  a  new  trial  should  be  denied. 

^  New  trial  granted. 


Albany  General  Term,  September,  1848.    Harris,  Wat* 

son,  and  Parker,  Justices. 

Whispell  vs.  Whispell. 

On  a  bill  filed  &>t  a  limited  diToiee,  the  acts  of  ^olenee  and  cniel  tveatment  ipe-     I  ^  ^JA 
cifically  alleged  present  the  matters  in  issue  to  which  the  proof  is  to  be  directed ;     ^ 
but  under  the  general  allegation  in  the  bill  of  complaint  the  court  will  look  at 
the  general  conduct  of  the  defendant  towards  the  plaintiff,  for  the  purpose  of 
vndentanding  more  fully  the  circumstances  complained  of,  and  the  true  rela- 
tions existing  between  the  parties. 

To  authorize  the  interposition  of  a  court  of  equity  for  the  purpose  of  declaring  a 
limited  divorce,  there  must  in  all  cases  be  ill  treatment  and  personal  injury,  or 
a  reasonable  apprehension  of  personal  injury. 

Where  such  personal  injury  has  been  proved,  the  court  will  consider  also  the  lan- 
guage and  conduct  of  the  defendant  designed  to  wound  the  feelings  of  the  wifo 
or  to  destroy  her  happixiiiss.  And  grossly  indecent  language  spoken  to,  or  ot, 
the  wife,  by  the  husband,  will  find  neither  palliation  nor  excuse  in  the  &ct  that 
the  parties  have  not  enjoyed  the  advantages  of  cultivated  society. 

If  condonation  may  be  inferred  from  cohabitation,  the  presumption  may  be  rebut- 
ted by  the  accompanying  circumstances. 

Condonation  is  always  subject  to  the  condition  that  the  husband  shall  afterwaids 
treat  his  wifo  with  conjugal  kindness. 

In  Equity.  This  was  a  bill  filed  in  the  late  court  of  chan- 
cery, by  the  wife  against  her  husband,  for  a  separation  a  men- 
sa  et  thoro  on  the  ground  of  cruel  treatment.  The  defendant 
answered,  denying  the  allegations  in  the  bill,  and  a  replication 
was  filed,  and  proofii  were  taken.    The  parties  resided  atShan- 
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dakea,  Ulster  county.  The  cause  was  first  heard  before  justice 
Watson,  and  was  brought  before  the  general  term  for  a  re- 
hearing. 

John  Van  Buren^  of  Kingston,  for  the  plaintiff. 

T.  R.  Westbrook  4*  M.  Schoonmaker^  for  the  defendant 

By  the  Courts  Parker,  J.  The  bill  of  complaint  in  this 
cause  was  filed  in  the  late  court  of  chancery,  for  a  separation 
firom  bed  and  board,  or  a  limited  divorce,  under  the  provisions 
of  the  revised  statutes.  (2  R.  S.  3d  ed,  206,  h  50.)  Such  sep- 
arations may  be  decreed  for  the  following  causes:  1.  The 
cruel  and  inhuman  treatment  by  the  husband,  of  the  wife. 
2.  Such  conduct  on  the  part  of  the  husband,  towards  his  wife, 
as  may  render  it  unsafe  or  improper  for  her  to  cohabit  with 
him.  3.  The  abandonment  of  the  wife  by  the  husband,  and 
bis  refusal  or  neglect  to  provide  for  her.  The  plaintiff  in  this 
case  seeks  relief  on  the  grounds  stated  in  the  first  two  subdivis- 
ions of  the  section. 

The  parlies  were  married  on  the  3d  of  May,  1845,  and  lived 
together  until  the  4th  of  September,  1846.  It  is  allied  by  the 
plaintiff  that  within  three  months  after  the  marriage  the  defen* 
dant  commenced  a  course  of  harsh  and  tyrannical  treatment 
towards  her,  and  continued  the  same,  with  slight  interruptions, 
till  the  time  of  the  separation.  And  in  accordance  with  the 
requirement  of  the  51st  section  of  the  statute,  the  plaintiff  al- 
leges specifically  several  acts  of  violence  and  cruel  treatment 
committed  by  the  defendant.  These  specific  allegations  pre- 
sent the  matter  in  issue  to  which  the  proof  is  to  be  directed. 
(2  John.  Ch,  Rep.  224.  6  Id.  347.)  Though  it  is  also  proper, 
I  think,  under  the  general  allegation  in  the  bill  of  complaint, 
to  look  at  the  general  conduct  of  the  defendant  towards  the 
plaintiff  during  their  cohabitation,  for  the  purpose  of  under- 
standing more  fully  the  particular  circumstances  complained 
o^  and  the  true  relations  existing  between  the  parties. 

The  proof  in  support  of  the  complaint  rests  principally  upon 
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Ibe  evidenee  of  Mary  Wolvea  and  Catharine  Wolven,  daugh* 
ters  of  the  plaiatiff  by  a  former  marriage ;  and  it  is  undoubt* 
edly  true  that  their  testimony  is  to  be  critically  examined,  and 
I  think  it  should  be  taken  with  some  grains  of  allowance.  But 
i  do  not  regard  the  evidence  of  Harriet  Whispell  and  Daniel 
C.  Whispell,  the  defendant's  children  by  a  former  wife,  as  bal- 
ancing the  testimony  of  Mary  and  Catharine  Wolven.  On  the 
contrary,  their  evidence  is,  to  some  extent,  of  a  negative  char- 
acter. In  some  particulars  they  corroborate  the  testimony  of 
the  plaintiff's  witnesses ;  and  in  those  respects  in  which  they 
contradict  them,  and  where  we  are  required  to  decide  between 
conflicting  testimony,  I  find  myself  compelled  to  discredit  the 
testimony  of  Harriet  Whispell.  Her  statement  in  regard  to  her 
letter  weighs  strongly  against  her.  As  to  the  genuineness  of 
the  letter  the  plaintiff's  evidence  is  conclusive.  It  does  not  rest 
upon  the  opinion  of  hand-writing  alone,  but  is  placed  beyond 
question  by  the  testimony  of  the  person  receiving  it,  and  of 
another  who  saw  Harriet  Whispell  write  it.  There  is  also  evi- 
dence of  statements  made  by  her  to  other  witnesses,  not  recon- 
cileable  with  her  testimony.  But  the  plaintiff's  case  does  not 
rest  on  the  testimony  of  her  daughters  alone.  Other  witnesses 
prove  acts  and  language  of  the  defendant  that  go  far  in  cor- 
roboration, and  are  entirely  inconsistent  with  the  pretence  of 
kind  and  proper  treatment  on  his  part. 

To  authorize  the  interposition  of  this  court,  there  must,  in  all 
eases,  be  ill  treatment  and  personal  injury,  or  a  reasonable  ap- 
prehension of  personal  injury.  Words  of  menace,  accompanied 
by  a  probability  of  bodily  violence,  will  be  sufiicient.  It  may 
be  enough  if  they  are  such  as  inflict  indignity  and  threaten 
pain.  It  will  be  the  duty  of  the  court  to  release  the  suflering 
party  from  continuing  cohabitation  under  such  treatment. 
{Shel  on  Mar.  ^  Div.  430.  33  Law  Lib.  238.  Neeld  v. 
Neeld,  4  Hogg.  Eccl.  Rep.  270.)  Spitting  on  the  wife  is  a 
gtoss  act  of  cruelty.  [Cloheris  case^  Hetley^  149.  lyAigtdar 
V.  lyAigtUoTj  1  Hogg.  Eccl.  Rep.  776.)  So,  a  groundless  and 
malicious  charge  against  the  wife's  chastity.    {Durant  v.  JDu- 
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rani^  1  Hogg.  Scd.  Rep.  769.    Lockwood  v.  Loekwoad,  2 
CurtM  Eccl.  Rep.  281.) 

The  evidence  in  this  case  proves  that  force  was  resorted  to, 
and  personal  violence  inflicted ;  and  there  was  also  a  violence 
to  the  feelings  of  the  plaintiff,  still  more  cruel  and  inhuman. 
The  indignities  offered  her  were  of  the  most  brutal  character ; 
and  the  statements  made  by  the  defendant  concerning  her,  in 
his  conversation  with  others,  prove  him  as  destitute  of  shame 
as  he  jyas  of  kindness  and  affection.  If  there  was  not  a  mu- 
tual attachment  existing  between  these  parties,  strong  enough 
to  protect  them  against  personal  controversies,  the  relations  they 
had  voluntarily  assumed  imposed  on  them  duties  they  were  not 
at  liberty  to  disregard ;  the  first  of  which  was  the  exercise  of 
kindness  and  forbearance.  It  is  certain  neither  of  these  were 
practised  by  the  defendant.  In  their  stead,  he  exhibited 
throughout  most  of  the  time  of  his  cohabitation  with  the  plaintiff, 
a  cruel  and  tyrannical  disposition,  and  a  course  of  conduct  more 
brutal  than  human.  It  is  said  his  grossly  indecent  language, 
spoken  to,  and  of,  his  wife,  is  to  find  palliation,  if  not  excuse, 
in  the  fact  that  the  parties  moved  in  a  circle  of  life  less  refined 
than  others  who  have  enjoyed  the  advantages  of  a  more  culti- 
vated society.  But  I  deny  the  application  of  the  rule  to  a  case 
like  this.  The  decencies  of  life  belong  equally  to  all  classes ; 
and  in  none  are  they  more  carefully  cultivated  and  more  faith- 
fully observed,  than  among  the  respectable  farmers  of  our  coun- 
try. The  human  heart  is  the  same  in  every  grade  of  society. 
From  it  flows,  in  the  humblest,  as  well  as  the  highest,  walk  of 
life,  the  same  current  of  affection  that  surrounds  the  domestic 
hearth  with  gentle  conduct  and  kind  influences.  Delicacy  of 
feeling  belongs  as  well  to  the  cottage  as  to  the  statelier  man- 
sion. The  mind  may  be  cultivated  by  study,  and  the  manners 
polished  by  refined  association ;  but  the  natural  affections  of 
the  heart  are  rarely  improved  by  contact  with  the  world.  In 
their  native  purity  they  recoil  at  any  exhibition  of  mdecency 
either  in  word  or  deed.  Want  of  cultivation  may  excuse  an 
unrefined  or  even  coarse  expression,  but  it  forms  not  the  slight- 
est a)>ology  for  indecent  conduct  or  obscene  language. 
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Conndering  the  whole  eTidence,  on  both  sides,  I  think  the 
allegation  of  cruel  and  inhuman  treatment  is  fully  established. 
This  brings  me  to  the  consideration  of  the  question  whether 
there  has  been  a  condonation,  by  the  wife. 
"  The  defendant  must  establish  this  defence  by  satisfactory 
evidetace.  He  relies  upon  the  confessions  of , the  plaintiff  and 
upon  the  assumed  fact  of  the  subsequent  cohabitation  of  the 
parties.  It  is  proved  that  in  August,  before  the  separation,  the 
plaintiff  said  the  defendant  would  not  keep  her  children,  and 
if  her  children  could  not  stay  she  would  not.  This  evidence 
may  have  some  bearing  on  the  question  of  cruelty,  as  tending 
to  exhibit  one  of  the  causes  of  their  differences ;  but  I  think  it 
has  none  on  that  of  condonation.  Nor  do  I  think  it  is  satisfac- 
torily shown  that  there  was  a  reconciliation  and  cohabitation 
between  the  parties,  after  the  commission  of  the  offences  com- 
plained of,  in  August,  1846.  It  is  proved  that  the  defendant 
said,  in  the  latter  part  of  August,  that  his  wife  would  not  sleep 
with  him.  And  on  the  last  of  August  she  left  his  house  to  go 
to  her  brother's.  She  returned  on  the  3d  of  September,  and  the 
high  words  that  passed  between  the  parties  on  the  night  of  that 
day  repel  the  presumption  of  a  reconciliation.  On  the  4th  of 
September  she  left  with  her  brothers.  If  condonation  may  be 
inferred  from  cohabitation,  the  presumption  may  be  rebutted  by 
the  accompanying  circumstances.  Even  where  there  is  a  con* 
donation,  it  is  always  subject  to  the  implied  condition  that  the 
husband  shall  afterwards  treat  the  wife  with  conjugal  kind- 
ness ;  and  condoned  cruelty  will  be  revived  by  subsequent  acts 
of  cruel  treatment,  which  of  themselves  would  not  have  been 
suflScient  to  justify  a  separation.  [Burr  v.  Burr,  10  Paige, 
20.  Beebe  v.  Befibe,  1  Hagg.  789.  Durant  v.  Durant,  Id. 
733.)  On  the  whole,  therefore,  I  think  the  defence  of  condo- 
nation has  not  been  established.  The  plaintiff  is  entitled  to 
the  usual  decree  for  a  separation,  and  the  defendant  must  pay 
the  costs  of  this  suit,  to  be  taxed. 

The  plaintiff's  children  have  no  claim  on  the  defendant,  and 
the  plaintiff  has  a  right  of  dower  in  the  farm  of  her  first  hus- 
band, from  which  she  derives  an  annual  income,  which  must 
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be  secured  to  her.  The  defendant,  thoagh  a  fanner  in  com- 
fortable circumstaDces,  has  five  children  to  support  and  edncater 
I  tlimk,  under  all  the  circumstances,  it  is  not  a  case  calling  fbf 
the  allowance  of  alimony. 


Same  Term.    Before  the  same  Justices. 
RiLET  and  Philip  vs.  Scydam  and  others,  adm'rs,  ice* 

A  wife  may  act  as  the  agent  of  her  husband ;  and  if  he  pennits  her  so  to  act  in 
any  paiticnlar  bastnees,  he  adopts^  and  is  bound  by,  her  acts  and  adnmirions 
in  veliBieiiee  to  such  bonness^  and  they  may  be  given  in  eridence  agaiMt  faini> 

This  case  was  tried  by  a  referee  appointed  pursuant  to  the 
statute  relative  to  executors  and  administrators.  The  plaintiffs 
had  presented  to  the  defendants  as  the  legal  representatives  of 
the  estate  of  Henry  Stebbins,  deceased,  a  claim  against  the 
estate  for  board,  washing,  &c.  to  the  amount  of  $157,32,  which 
was  the  subject  of  the  reference.  Upon  the  hearing  before  the 
referee  it  appeared  that  the  wife  of  the  plaintiff  Riley  and  the 
plaintiff  Philip,  who  is  a  brother  of  Riley's  wife,  lived  together^ 
and  that  Stebbins,  the  defendants*  intestate,  had  boarded  with 
them  several  years ;  that  Riley  was  absent  most  of  the  time ) 
that  the  business  of  the  family  was  managed  principally  by 
Mrs.  Riley ;  that  Stebbins,  while  boarding  in  the  family  had 
furnished  provisions  to  a  considerable  amount.  The  counsel 
for  the  defendants  proved  by  siiveral  witnesses  that  after  the 
death  of  Stebbins  Mrs.  Riley  had  admitted  that  he  did  not  owe 
the  plaintiffs  any  thing.  The  evidence  was  objected  to,  on 
the  ground  that  the  admissions  of  a  wife  are  not  competent 
evidence  against  her  husband.  The  referee  reported  in  favor 
of  the  defendants,  and  a  motion  was  now  made  to  set  aade  the 
report 
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<?•  Van  Santvoordf  for  the  plamtUls. 

J,  BL  BeynMsy  fsx  the  defendant. 

By  ike  Caurt^  Harris,  J.  The  only  question  in  this  case 
is  whether  the  admissions  of  Mrs.  Riley,  that  Stebbins  was  not 
indebted  to  the  plaintiffs,  were  properly  received  as  evidence,  by 
the  referee.  The  general  rule,  undoubtedly  is  that  the  decla- 
rations of  the  wife  are  not  evidence  against  her  husband.  But 
a  wife  may  act  as  the  agent  of  her  husband ;  and  if  he  permits 
her  so  to  act  in  any  particular  business,  he  adopts,  and  is  bound 
by,  her  acts  and  admissions  in  reference  to  such  business,  and 
they  may  be  given  in  evidence  against  him.  {Hopkins  v.  Mol^ 
liniettXf  4  Wend.  466.  Emersen  v.  Blanden,  1  Esp.  Rep.  142.) 
Thus,  a  wife's  declaration  of  what  she  had  agreed  to  give  a 
nurse,  was  received  as  good  evidence  to  charge  the  husband, 
because  she  was  his  agent  in  hiring  the  nurse.  {Siranffe,  527.) 
And  in  Eh/tghes?  aAnCrs  v.  Stoktfs  ad/nira^  (1  Haywoody  372,) 
the  declarations  of  the  wife,  who  managed  her  husband's  busi* 
ness  as  tavern  keeper,  he  being  incapable  of  managing  his 
affairs  by  reason  of  insanity,  were  received  in  an  action  for 
board,  to  show  payment  {See  also  Curtis  v.  Ingraham,  2 
Verm.  Rep.  289,  and  Fenner  v.  Letffisy  10  John.  38.)  In 
Anderson  v.  Sandersony  (1  Holt,  691,)  the  defendant's  wife  had 
bought  goods  of  the  plaintiff  which  the  defendant  had  hawked 
about  the  country.  Upon  a  plea  of  the  general  issue  and  the 
statute  of  limitations,  it  appearing  that  the  last  purchase  of 
goods  was  more  than  six  years  before  the  action  was  brought, 
the  admissions  of  the  wife  were  offered,  to  take  the  case  out  of 
the  statute.  It  was  objected  that  the  wife  could  only  be  con- 
sidered as  the  agent  of  her  husband,  and  that  the  admissions 
of  an  agent  are  only  binding  when  made  at  the  time  of  the 
transaction  to  which  they  relate.  But  it  was  held  by  Richards, 
lord  chief  baron,  that  as  the  wife  was  the  only  person  accus- 
tomed to  purchase  goods  at  all,  she  was  the  only  proper  person 
to  make  admissions  of  the  amount  due.  In  Clifford  v.  Bentony 
(1  Bing.  199,)  it  was  held  that  where  a  wife  served  in  her 


JI24  CASBS  IN  LAW  AND  BCIUITT  [Skft.  4 


Rilej  V.  Saydam. 


husband's  shop,  in  his  absence,  her  admissions  made  upon  an 
application  to  pay  for  goods  previously  delivered  at  the  shop 
might  be  received  in  evidence  to  establish  the  plaintiff's  de- 
mand against  the  husband  for  the  price  of  the  goods.  These 
decisions  seem  fully  to  sustain  the  ruling  of  the  referee,  in  ad- 
mitting the  declarations  of  Mrs.  Riley  to  show  that  there  was 
nothing  due  to  the  plaintiffs  for  the  board  of  Stebbins.  Such 
declarations  were  within  the  scope  of  her  authority  and  related 
to  the  business  she  had  conducted  for  the  plaintiffs. 

Nor  do  I  think  that  the  objection,  that  the  declarations  of 
Mrs.  Riley,  if  admissible  against  her  husband,  cannot  be  re- 
ceived against  the  other  plaintiff,  is  well  taken.  The  admis- 
sions are  only  received  against  the  husband  on  the  ground 
that  she  is  to  be  regarded,  under  the  circumstances  of  the  case, 
as  his  agent,  acting  within  the  scope  of  her  authority.  In  this 
case  I  think  she  is  equally  to  be  regarded  as  the  agent  of  the 
plaintiff  Philip.  If,  indeed,  he  was  a  partner  at  all  with  Riley, 
of  which  there  is  very  little  proof,  then  Mrs.  Riley  was  con- 
ducting the  business  for  him  as  well  as  for  her  husband.  And 
it  may  well  be  said  in  this  case,  as  it  was  in  Anderson  v.  Sanr 
dersan^  that  she  is  the  only  proper  person  to  make  admissions 
of  the  amount  due.  She  alone  could  know  whether  she  had 
been  paid  for  Stebbins'  board,  or,  if  any  thing  was  due,  what 
was  the  amount  of  it. 

The  referee  having  decided  correctly  in  admitting  evidence 
of  her  declarations,  the  motion  to  set  aside  the  report  must  be 
denied. 

Motion  denied. 
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Same  Term.    Before  the  same  Justices. 

SCHUNEMAN  VS.  PaLMER. 

In  an  action  on  the  case  for  enticing  away,  and  harboring,  the  plaintlff't  wift, 
the  material  point  of  inqmiy  in  the  mlaU  with  which  the  deftadant  has  acted. 
It  is  proper,  therefore,  to  leave  it  to  the  jury  to  decide  as  to  the  deftndant*s  mo- 
tive, and  to  determine,  upon  the  facts  proved,  whether  the  defendant  has 
allowed  the  piaintiff 's  wife  to  go  to  his  house  and  remain  there,  with  a  view 
to  deprive  the  plaintiff  of  her  society ;  or  whether  it  was  a  mere  act  of  hospi- 
tality between  the  parties. 

The  bare  fact  that  the  defendant  has  allowed  the  plaintiff's  wife  to  ride  in  his 
wagon,  at  her  own  request,  or  that  he  did  not  close  his  door  upon  her,  when 
she  came  to  his  house,  is  not  sufficient  to  sustain  the  action.  It  must  appear 
that  the  defendant  has  acted  from  improper  motives. 

This  was  an  action  on  the  case  for  enticing  away  and  har^ 
boring  the  plaintiff's  wife.  It  was  tried  at  the  Greene  circuit 
in  May,  1847,  before  Parker,  circuit  judge.  It  was  proved, 
upon  the  trial,  that  the  families  of  the  plaintiff  and  defendant 
bad  been  several  years  on  intimate  terms ;  that  the  plaintiff 
and  the  defendant  were  both  farmers,  residing  in  the  town  of 
Athens,  about  two  miles  from  each  other ;  that  the  plaintiff 
and  his  wife  had  frequently  been  at  the  defendant's  house  to- 
gether ;  that  the  plaintiff's  wife  was  a  relative  of  the  defendant's 
wife,  the  only  relative  she  had  in  that  neighborhood ;  that  for 
the  last  three  years  the  defendant  had  frequently  taken  the 
plaintiff's  wife  into  his  wagon  and  carried  her  home  with  him, 
where  she  would  sometimes  remain  several  days.  On  the  5th 
of  December,  1846,  the  plaintiff  served  a  written  notice  upon 
the  defendant,  requiring  him  not  to  harbor  his  wife  but  to  re- 
turn her  to  his  residence  from  which  he  had  taken  her.  The 
notice  was  delivered  to  the  defendant  at  Catskill.  The  plain- 
tiff's wife  had  been  with  the  defendant  to  Catskill  that  day. 
On  their  return  the  defendant  stopped  at  the  house  of  his  son 
who  resided  on  the  plaintiff's  farm.  The  plaintiff's  wife  went 
to  the  plaintiff's  house  and  tried  to  open  the  door,  but  found  it 
80  fastened  on  the  inside  that  shb  could  not  get  in.  She  then 
returned  to  the  defendant  and  asked  him  if  she  could  not  ride 
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home  with  him.  He  showed  her  the  notice,  and  advised  her 
not  to  go,  but  she  made  light  of  it  and  went.  The  next  day 
the  defendant  told  her  he  was  afraid  there  would  be  trouble, 
and  advised  her  to  go  home,  and  on  that  day  he  carried  her 
home.  It  appeared  that  the  plaintiff  and  his  wife  had  lived 
unhappily  together  for  several  years. 

The  counsel  for  the  plaintiff  requested  the  circuit  judge  to 
charge  the  jury  that  if  the  defendant  took  the  plaintiff's  wife 
away  from  his  house  after  the  notice  not  to  take  or  harbor  her, 
and  kept  her  three  days  contrary  to  notice,  it  was  a  harboring. 
The  judge  refused  to  charge  that  it  would  of  course  be  a  har- 
boring, but  left  it  to  the  jury  to  decide,  upon  the  facts  proved, 
whether  her  staying  at  the  defendant's  house  was  a  harboring 
with  a  view  to  deprive  the  plaintiff  of  her  society,  or  whether 
it  was  a  mere  act  of  hospitality  proper  between  the  parties ;  to 
which  refusal  and  charge  the  counsel  for  the  plaintiff  excepted. 
The  jury  found  a  verdict  for  the  defendant 

M.  Sanford,  for  the  plaintiff. 

J.  Van  Vleck^  for  the  defendant 

Bff  the  Court,  Harris,  J.  The  circuit  judge  was  clearly 
right  in  refusing  to  charge  the  jury  as  requested  by  the  plaintiff's 
counsel.  The  proposition  assumes  two  facts,  one  of  which  had 
been  proved  and  the  other  had  not  The  defendant  had  taken 
the  plaintiff's  wife  away  after  he  had  received  the  plaintiff's 
potice,  but  instead  of  keeping  her  three  days,  he  had  himself 
brought  her  back  the  next  day.  But,  I  think  also  that,  if  the 
facts  had  been  as  assumed  by  the  plaintiff's  counsel,  the  judge 
would  still  have  been  right  in  refusing  to  charge  that  such  a 
state  of  facts  would,  as  a  matter  of  course,  render  the  defen- 
dant liable  for  harboring  the  plaintiff's  wife. 

In  an  action  like  this,  the  material  point  of  inquiry  is  the 
intent  with  which  the  defendant  has  acted.  The  bare  fact  that 
the  defendant  allowed  the  plaintiff's  wife  to  ride  in  his  wagon, 
or  that  he  did  not  shut  his  door  upon  her  when  she  came  to  his 
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hoaae,  is  not  suffieient  to  sustain  the  action.  It  must  appear 
that  the  defendant  has  acted  from  improper  motives.  The 
husband  has  a  right  to  the  society  and  assistance  of  his  wife, 
and,  whoever  persuades  or  entices  her  to  separate  herself  from 
him,  and  thus  deprive  him  of  that  right,  is  liable  to  an  action. 
Thus,  if  the  defendant  had  opposed  the  plaintiff  in  an  attempt 
to  take  his  wife  home ;  or  had  refused  him  access  to  his  wife 
while  she  was  remaining  in  his  house ;  if  be  had  attempted  to 
conceal  her  from  her  husband ;  in  short  if  he  had  done  any 
thing  with  a  view  to  deprive  the  plaintiff  of  the  company  or 
service  of  his  wife,  it  would  undoubtedly  constitute  such  a  har^ 
boring  as  the  law  contemplates  when  it  gives  this  action  to  the 
husband.  Whenever  a  wife  is  unjustifiable  in  abandoning  her 
husband,  he  who  knowingly  and  intentionally  assists  her  in 
thus  violating  her  duty  is  guilty  of  a  wrong  for  which  an  action 
will  lie. 

In  Philip  V.  Squire^  {Peake's  N.  P.  C  82,)  Lord  Kenyon 
said  that  the  ground  of  this  action  was  that  the  defendant  re- 
tained the  plaintiff's  wife  against  the  inclination  of  her  hus- 
band, whose  behavior  he  knew  to  be  proper,  or  from  selfish  and 
criminal  motives.  In  that  case  the  wife  represented  herself  as 
having  been  ill  used  and  turned  out  of  doors  by  her  husband. 
The  defendant,  at  her  request,  received  her  into  his  house  and 
suffered  her  to  remain  there,  notwithstanding  a  notice  from  the 
husband  not  to  harbor  her.  Lord  Kenyon  held  that  if  the  de- 
fendant did  this  from  motives  of  humanity,  the  action  could 
not  be  sustained.  In  this  case  the  plaintiff's  wife,  alleging  that 
she  was  unable  to  unlock  the  door  of  her  own  house,  requested 
the  defendant  to  allow  her  to  ride  home  with  him.  He  had  a 
right  to  comply  with  this  request  if  he  was  actuated  by  proper 
motives.  Notwithstanding  the  notice  not  to  harbor  her,  he  was 
not  bound  to  exclude  her  from  his  house.  Unless  the  defendant 
had  directly  or  indirectly  attempted  to  influence  or  persuade  her 
to  leave  her  husband,  or,  having  left  him,  not  to  return  to  him, 
he  has  done  nothing  to  make  him  liable  in  an  action  either  for 
enticing  away  or  harboring  the  plaintiff's  wife.  {Hutcheson  v. 
Puk,  5  John.  196.     Turner  v.  Esies,  3  Mass.  Rep.  317.) 
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The  circuit  judge  was  right,  therefore,  in  leaving  it  to  the 
jury  to  decide  as  to  the  motive  with  which  the  defendant  acted, 
and  to  determine  upon  the  facts  proved,  whether  the  defendant 
allowed  the  plaintifTs  wife  to  go  to  his  house  and  remain  there 
with  a  view  to  deprive  the  plaintiff  of  her  society,  or  whether  it 
was  a  mere  act  of  hospitality  proper  between  the  parties.  I 
think  also  that  the  jury  decided  correctly,  as  the  evidence  ap* 
pears  in  the  bill  of  exceptions.  The  motion  for  a  new  trial 
must  be  denied. 

New  trial  denied. 


Same  Term.     Before  the  same  Justices. 
Haywood  and  wife  vs.  Judson  and  others. 

In  caiet  of  paitition  a  court  of  equity  does  not  act  merely  in  a  ministerial  charac- 
ter and  in  obedience  to  the  call  of  the  parties  who  have  a  right  to  the  partition, 
bat,  acting  upon  its  general  jurisdiction  as  a  court  of  equity,  it  administers  its 
relief  ex  aquo  et  bono  according  io  its  own  notions  of  equity  between  the  paities. 

Tha  court  is  not  restricted  to  a  partition  of  all  the  lands,  or  a  sale  of  the  whole. 
Bttt  when  a  part  of  the  land  may,  without  prejudice  to  the  interests  of  any  of 
the  parties,  be  allotted  to  one  of  the  parties,  but  the  share  of  the  other  parties 
in  the  residue  of  the  land  cannot  be  allotted  to  them  without  prejudice  to  their 
iflteratts,  it  is  an  appropriate  exercise  of  the  power  of  the  court  to  allot  to  such 
of  the  parties  as  can  have  their  lands  set  off  to  them  without  prejudice  either 
to  themselves  or  to  their  co-tenants,  their  respective  shares,  and  to  direct  a  sale 
of  the  residue  of  the  land  which  cannot  be  so  divided. 

In  Equity.  The  bill  in  this  cause  was  filed  for  the  parti- 
tion of  land.  The  premises  consisted  of  a  farm  in  the  town  of 
Hillsdale,  containing  329  acres.  The  plaintiff  was  the  owner 
of  fifty-four  one  hundred  and  tenth  parts,  and  thesis  defendants 
were  owners  of  the  remaining  fifty-six  parts,  in  different  pro- 
portions. A  referee,  under  the  usual  order  for  that  purjyse, 
reported  that  the  premises  were  so  situated  that  an  actual  par- 
tition thereof  could  not  be  made  among  all  the  owners  there- 
of, according   to  their    respective  rights,  without   prejudice 


18I&3  IN  THE  SUPREME  CX>URT.  2fi0 


Haywood  v.  Jndton. 


I 


to  the  interests  of  all  except  the  plaintiff;  for  the  reason  that 
the  share  of  each  of  the  defendants  would  be  too  small  a  quan- 
tity of  land  to  be  used  and  occupied  to  advantage.  The  referee 
further  reported  that,  in  his  opinion  the  fifty-four  parts  of  the 
farm  belonging  to  the  plaintiff  could  be  partitioned  from  the 
fifty-six  parts  belonging  to  the  defendants  without  injury  to 
the  interests  of  the  parties,  for  the  reason  that  the  premises 
could  be  divided  into  two  farms  of  convenient  size. 

C  L,  Manell,  for  the  plaintiff,  claimed  that  the  plaintiff  was 
entitled  to  have  his  fifty-four  parts  of  the  farm  set  off  by  actual 
partition,  and  if,  by  reason  of  the  number  of  shares  into  which 
it  would  be  necessary  to  divide  the  remaining  fifty-six  parts  to 
make  partition  between  the  defendants,  such  partition  would 
be  prejudicial  to  their  interests,  the  decree  should  only  direct 
the  sale  of  the  defendants'  share  of  the  farm. 

/.  F.  L,  Pruyn^  for  the  defendants,  insisted  that,  inasmuch 
as  it  appeared  that  partition  could  not  be  made  among  all  the 
owners  without  great  prejudice,  no  decree  for  partition  could 
be  made,  but  that  the  whole  of  the  premises  must  be  sold. 

By  the  Courts  Harris,  J.  Partition  between  tenants  in 
common  of  real  property  is  a  matter  of  right,  by  the  common 
law  as  well  as  by  statule.  [Smith  v.  Smithy  10  Paige,  470.) 
Courts  of  equity  have  also  a  general  concurrent  jurisdiction 
wkh  courts  of  law  in  all  cases  of  partition,  at  coiiunon  law,  as 
well  as  by  statute.  (Story^s  Eq.  Juris,  i  658.  2  R.  S.  329, 
}  79.)  And  in  cases  of  partition,  a  court  of  equity  does  not  act 
merely  in  a  ministerial  character,  and  in  obedience  to  the  call 
of  the  parties,  who  have  a  right  to  the  partition,  but,  acting 
upon  its  general  jurisdiction,  as  a  court  of  equity,  it  administers 
Its  relief  ex  cequo  et  bono  according  to  its  own  notions  of  equity 
between  the  parties.  Thus,  it  will  assign  to  the  parties  respec- 
tively such  parts  of  the  estate  as  will  best  accommodate  them 
and  be  of  most  value  to  them  with  reference  to  their  respective 
situations  in  relation  to  the  property  before  the  partition ;  and 
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where  there^re  several  parcels  of  land,  instead  of  dividing  each 
parcel  among  all  the  parties,  it  will,  in  its  discretion,  allot  one 
parcel  to  one  party,  and  another  to  another,  and  then  make  up 
for  any  inequality,  by  a  decree  for  compensation ;  and  for  this  | 

purpose,  if  necessary,  it  will  give  special  instructions  to  the 
commissioners.  (Story's  Eq,  Juris,  i§  656,  6, 657, 658.)  It  is 
this  peculiar  power  of  a  court  of  equity  to  make  compensatory 
adjustments  between  the  parties,  which  has,  in  practice,  almost 
superseded  the  jurisdiction  of  the  common  law  courts.  In  the 
exercise  of  this  general  jurisdiction,  which  enables  it  to  admin- 
ister remedial  justice  according  to  its  own  views  of  the  equity 
of  each  particular  case,  I  see  no  reason  why  the  court  should 
be  restricted  to  a  partition  of  all  the  lands,  or  a  sale  of  the 
whole.  When,  as  in  this  case,  a  part  of  the  land  may,  without 
prejudice  to  the  interests  of  any  of  the  parties,  be  allotted  to 
one  of  the  parties,  but^the  shares  of  the  other  parties  in  the 
residue  of  the  land  cannot  be  allotted  to  them  without  prejudice 
to  their  interests,  it  seems  to  me  to  be  an  appropriate  exercise 
of  the  power  of  the  court  to  allot  to  such  of  the  parties  as  can 
have  their  lands  set  off  to  them  without  prejudice  either  to 
themselves  or  to  their  co-tenants,  their  respective  shares,  and 
to  direct  a  sale  of  the  residue  of  the  land  which  cannot  be  so 
divided.  More  complete  justice  might  be  done  by  such  a  de- 
cree than  by  a  decree  for  the  sale  of  the  whole. 

Nor  is  there  any  thing  in  the  statute  which  restricts  the  pow- 
er of  the  court  in  this  respect.  On  the  contrary,  it  is  expressly 
provided  that  partition  may  be  made  of  some  of  the  lands  held  in 
common  by  the  parties,  while  others  are  sold.  The  37th  sec- 
tion of  the  act  in  relation  to  the  partition  of  lands  (2  R.  S,  323,) 
provides  that  in  case  the  commissioners  shall  report  to  the  court, 
that  the  lands  of  which  partition  has  been  directed,  are  so  situ- 
ated, or  that  any  distinct  loty  tracts  or  portion  thereof  is  so  sit- 
uatedy  that  a  partition  thereof  cannot  be  made,  without  great 
prejudice  to  the  owners  of  the  same,  the  court  may  order  the 
commissioners  to  sell,  not  the  whole  of  the  premises  of  which 
partition  is  sought,  but  the  lands  so  situated  that  partition 
thereof  cannot  be  made  without  great  prejudice  to  the  owners. 
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So  also  it  is  provided  by  the  Slst  section  of  the  same  act,  that 
if  it  shall  appear  by  the  report  of  a  master  that  the  premises 
or  any  part  of  them  are  so  circjirostanced  that  a  partition 
thereof  cannot  be  made  without  great  prejudice  to  the  owners, 
the  court  may  order  a' sale  thereof,  dtc.  The  legislature  evi- 
dently intended  that  no  land  should  be  sold  under  a  proceed- 
ing for  partition  unless  it  should  appear  to  the  court  that  a  sale 
would  be  greatly  more  beneficial  to  the  parties  interested  than 
an  actual  partition.  Hence  the  power,  by  statute,  to  direct  a 
sale,  is  restricted  to  cases  where  it  appears  that  actual  partition 
cannot  be  made,  without  great  prejudice  to  the  owners.  If, 
then,  it  is  made  to  appear,  as  it  does  in  this  case,  that  a  por- 
tion of  the  premises  may  be  set  off  to  satisfy  the  share  of  one  of 
the  parties,  without  any  prejudice  to  any  of  the  owners,  while 
the  residue  of  the  premises  cannot  be  divided  among  the  resi- 
due of  the  owners  without  great  prejudice  to  them,  it  seems  to 
be  within  the  spirit  and  object  of  the  legislature  to  direct  a  par- 
tition, so  far  as  it  can  be  made  without  prejudice  to  any  of  the 
parties,  and  a  sale,  where  such  partition  cannot  be  made.  A 
party  whose  share  can  be  set  off  to  him,  without  any  prejudice 
to  the  other  owners,  ought  not,  against  his  will,  to  have  his 
share  sold  because  the  other  owners  hold  in  shares  so  small  as 
to  render  a  sale  of  such  shares  necessary.  The  referee,  in  this 
case,  has  reported  that  the  plaintiff's  share  of  the  farm  of  which 
partition  is  sought  may  be  set  off  to  him  without  injury  to  the 
interests  of  the  parties.  I  think  the  opinion  of  the  referee  is  sus- 
tained by  the  proofs  taken  by  him.  Indeed,  I  am  inclined  to 
think,  from  what  appears  in  relation  to  the  situation  of  the 
property,  that  it  would  be  more  beneficial  to  the  defendants 
themselves  to  have  the  plaintiff's  share  of  the  farms  set  off  to 
him,  than  to  have  the  whole  sold  together.  At  any  rate,  it 
cannot  be  greatly  prejudicial  to  their  interest  to  have  only 
their  share  sold,  instead  of  the  whole. 

A  decree  must  be  entered  for  the  appointment  of  commission- 
ers, with  directions  to  them  to  make  partition  of  the  premises 
between  the  plaintiff  and  the  defendants,  so  as  to  set  off  to  the 
plaintiff  his  fifty-four  parts  thereof,  and  to  the  defendants  togeth- 
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er  as  tenants  in  common,  their  fifty-srx  parts.  The  commis- 
sioners are  to  make  the  division  in  such  manner  as  to  secure 
the  greatest  aggregate  value  of  the  two  parcels  into  which  the 
farm  is  to  be  divided,  and  for  equality  of  partition,  they  may 
charge  either  parcel  with  the  payment  of  such  sum  to  the 
owner  or  owners  of  the  other  as  may  be  necessary.  The  de- 
cree must  also  provide  that,  after  the  commissioners  shall  have 
made  a  report  of  their  partition,  and  the  same  has  been  con- 
firmed, they  shall  proceed  to  sell  the  portion  allotted  to  the 
defendants.  The  decree  to  contain  the  usual  directions  in  that 
respect.  If  the  counsel  for  the  parties  shall  not  agree  upon 
commissioners,  each  may  propose  to  the  other  the  names  of 
suitable  persons,  with  notice  that  the  same  will  be  presented  to 
the  court  upon  the  settlement  of  the  decree. 


Same  Term.    Before  the  same  Justices. 
Russell  vs.  Lasher  and  others. 

Where  creditors  claiming  adversely  to  an  assignment  made  by  a  debtor  in  tmit 
for  the  benefit  of  hifl  creditors,  and  whose  demands  existed  prior  to  the  exeen- 
tion  thereof,  file  a  bill  to  avoid  the  assigimient  on  the  giovnd  of  fraud,  they 
need  not  make  any  of  the  other  erediton  of  the  assignor  parties  to  the  suit 
Under  such  cirenmstances  it  b  enough  to  bring  the  assignor  and  assignee  be- 
fore the  court 

Where  a  suit  is  brought,  by  a  creditor,  to  set  aside  an  assignment,  of  that  nature, 
if  the  assignee  acts  in  good  faith,  and  a  decree  is  fairly  obtained  declaring  the 
assignment  fraudulent  and  void,  creditors  of  the  assigned  estate,  not  brou^t 
before  the  court,  are  bound  by  the  decree ;  and  it  is  as  conchisive  upon  them 
as  upon  the  parties  to  the  suit. 

The  principle  upon  which  creditors,  provided  for  in  an  assignment,  are  bound  by 
a  decree  obtained  against  the  assignee,  is,  that,  as  beneficiaries  of  the  trust, 
they  are  to  be  regarded  as  represented  by  their  trustee,  and  therefore  in  privitf 
with  him. 

But  such  creditors  are  only  bound  by  the  bona  fide  acts  of  their  representative, 
the  assignee.    To  make  a  decree  obtained  against  the  assignee  binding  upon 
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the  cnditon,  the  tiiit  miut  hare  been  fairly  conducted,  and  the  decree  fairly 
obtained. 

If  the  aflsignee  cannot  successfully  defend  a  suit  brought  by  a  creditor,  for  the 
pnipoee  of  setting  aside  the  assignment,  and  therefore  omits  to  put  in  a  defence ; 
or,  betieving  that  such  defence  would  prove  firuitless,  consents  that  the  plaintilTV 
bill  may  be  taken  as  confessed,  creditors  claiming  under  the  assignment  aie 
equally  bound  by  a  decree  thus  obtained,  as  if  the  suit  had  been  contested. 

The  object  of  the  statute  respecting  fraudulent  conveyances,  &c.  was  to  provide 
a  remedy  against  actual  fVaud  in  transactions  which,  if  conducted  in  good  faith 
and  without  any  fraudulent  intent,  are  to  be  upheld  as  legal,  and  to  facilitate 
the  detection  of  fraud  when  it  does  exist,  by  throwing  the  onus  probandi  upon 
the  persons  claiming  under  such  transaction ;  and  requiring  them  to  prove 
that  it  was  not  only  in  goodfaith^  for  good  and  valuaMe  consideration,  but  also 
suck  circumstances^  agreeable  with  ^  the  ordinary  course  of  business  and  fair 
dealing,  as  shall  xebut  the  presumption  of  fraud.    Per  Harris,  J. 

In  EauiTT.  William  Adams  of  West  Camp,  in  the  county 
of  Ulster,  having  been  engaged  in  mercantile  business,  and 
having  become  insolvent,  on  the  second  day  of  July,  1840,  made 
an  assignment  of  all  his  property  and  effects  to  his  brother 
Thomas  Adams,  in  trust  for  the  benefit  of  his  creditors.  The 
property  assigned  consisted  of  his  interest  in  a  store  of  goods  in 
which  Adams  was  a  partner  with  one  Crawford,  worth  about 
$1000,  a  quantity  of  stone  worth  from  one  to  two  thousand  dol- 
lars, about  $1000  worth  of  lumber,  a  sloop,  and  debts  to  the 
amount  of  eight  or  ten  thousand  dollars,  of  which  two  or  three 
thousand  dollars  were  deemed  collectable.  The  assignment, 
after  providing  for  the  payment  of  an  account  due  to  Van  Yleck 
and  Pruyn,  next  directed  the  payment  of  all  paper  endorsed  by 
the  plaintiff  for  the  assignor ;  also  certain  notes  therein  specified 
which  had  been  endorsed  or  secured  by  Jeremiah  Eltgh,  de- 
ceased, either  as  endorser  or  joint  maker,  and  then  the  payment 
of  other  debts. 

James  Freeland  and  others,  creditors  of  William  Adams, 
having  recovered  a  judgment  against  him  for  $1819,  on  the 
12th  day  of  May«  1842,  filed  a  bill  to  set  aside  the  assignment, 
upon  an  allegation  that  the  same  had  been  made  to  hinder  and 
defraud  creditors.  Shortly  after  the  bill  was  filed,  it  was  ar- 
ranged between  the  plaintiff  in  that  suit  and  the  defendants 
Thomas  Adams  and  William  Adams,  and  Mrs.  Eligh,  the 
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motber-in-law  of  William  Adams,  that  the  bill  sbouM  be  taken 
as  confessed  and  a  receiver  of  the  assigned  property  be  appoint- 
ed, and  that  the  plaintiflfs  should  assign  their  interest  in  the  suit 
to  Mrs.  Eligh  for  the  sum  of  $800.  This  arrangement  was 
carried  into  effect  On  the  6th  of  July,  1842,  an  order  for  the 
appointment  of  a  receiver  was  entered,  and  subsequently  Isaac 
Pruyn,  Esq.  was  appointed  such  receiver.  Mr.  Pruyn  was  the 
t     law-partner  of  Mr.  Tan  Yleck,  the  counsel  of  Adams.  * 

On  the  14th  of  May,  1842,  Peter  Ijasher,  George  C.  Lasher, 
Bastian  C.  Lasher,  Jacob  Lasher,  and  David  Lasher,  recovered 
against  William  Adams,  as  survivor  of  Jeremiah  Eligh,  de- 
ceased, a  judgment  for  $559,90.  On  the  same  day  George  C. 
Lasher  recovered  another  judgment  against  the  same  defendant 
for  $569,74 ;  and  on  the  30th  day  of  March,  1842,  Bastian  C. 
Lasher,  Jacob  Lasher  and  David  Lasber  recovered  against 
Adams  another  judgment  for  $1063,34.  Executions  having 
been  issued  upon  these  judgments,  the  assigned  property  of 
Adams  was  levied  upon  by  the  sheriff*  of  Ulster,  and  advertised 
to  be  sold  on  the  11th  of  August,  1842.  The  sale  was  prevent- 
ed by  an  injunction  obtained  by  Mr.  Pruyn  the  receiver.  On 
the  same  day,  after  the  service  of  the  injunction)  an  agreement 
was  entered  into  between  Mrs.  Eligh  and  the  plaintiflfs  in  these 
three  executions,  whereby,  after  reciting  the  recovery  of  the 
judgment  and  the  filing  of  the  bill  by  Freeland  and  others,  and 
the  assignment  to  Mrs.  Eligh  of  that  demand  and  the  recov^y 
of  the  three  judgments  by  the  Lashers,  upon  which  they  were 
entitled  to  file  creditors'  bills,  it  was  agreed  by  Mrs.  Eligh  tjiai 
in  case  such  bill  should  be  filed,  the  same  should  take  prece- 
dence to  the  bill  filed  by  Freeland  and  others,  and  that  the 
Lashers' judgments  should  be  first  paid  out  of  the  moneys  whieh 
should  come  into  the  hands  of  the  receiver.  The  object  of 
Adams  and  Mrs.  Eligh,  in  consenting  to  this  arrangement,  was 
to  protect  the  estate  of  Jeremiah  Eligh,  which  was  liable  for 
the  payment  of  the  Lasher  judgments. 

On  the  23d  of  August,  1842,  the  Lashers  filed  their  bill  aga^si 
William  Adams,  Thomas  Adams,  Mrs.  Eligh  aad  Mr.  Pruya, 
ibe  receiver,  setting  forth  the  recovery  of  their  judgments,  the 


Mft)  IN  THB  0UFRJ&MB  COCntT.  239 


RqmmU  v.  Lasher. 


return  6{  their  executicma  unsatisfied,  the  execution  of  the  aeh 
8%Dment  hy  William  Adams  to  Thomas  Adams,  and  charging 
that  it  was  executed  for  the  purpose  of  defrauding  creditors. 
The  bill  also  stated  that  the  notes  upon  which  the  plaintiff's 
judgment  had  been  obtained,  were  signed  by  Jeremiah  Eligh, 
and  provided  for  in  the  second  class  of  creditors  mentioned  in 
the  assignment.  It  further  stated  that  the  notes  upon  which 
Jeremiah  Russell  was  liable  as  endorser  or  otherwise,  had  been 
paid,  and  that  Russell  was  discharged  from  his  liability.  It 
further  charged  that  the  assignment  had  not  been  accompanied 
by  an  actual  and  bona  fide  change  of  possession  of  the  property 
assigned,  but  that  the  property  had  continued  in  the  possession 
and  under  the  control  of  William  Adams,  and  he  had  since  sold 
and  disposed  of  some  parCof  it;  that  the  only  use  that  had 
been  made  of  the  assignment  was  to  cover  and  protect  the 
property  from  creditors.  It  further  stated  that  Pruyn  had,  on 
the  3d  of  August,  1842,  been  appointed  receiver  under  an  order 
made  in  the  suit  in  which  Freeland  and  others  were  plaintiffs, 
and  in  pursuance  of  the  order  for  his  appointment,  the  assigned 
property  had  been  conveyed  to  him  by  William  and  Thomas 
Adams.  The  bill  then  set  forth  the  stipulation  with  Mrs.  Eligh 
to  give  the  plaintiffs'  judgments  the  preference,  and  prayed  for 
satisfaction  of  the  Judgments.  The  defendants  in  that  bill 
signed  a  stipulation  consenting  that  an  order  might  be  entered 
to  take  the  bill  as  confessed  against  them,  and  that  Mr.  Pruyn 
be  appointed  receiver  in  that  suit.  The  plaintiffs  also  signed 
a  stipulation  that  no  personal  claim  should  be  made  for  costs 
against  any  of  the  defendants  except  William  Adams.  On  the 
27th  of  August,  1844,  the  cause  was  brought  to  a  hearing,  Mr. 
Tan  Vleck  appearing  as  counsel  for  the  defendants  Thomas 
Adams,  Christina  Eligh  and  Isaac  Pruyn ;  and  a  decree  was 
made  declaring  the  assignment  fraudulent  and  void,  and  di- 
recting the  payment  of  the  plaintiffs'  judgments  out  of  the  prop- 
erty and  effects  in  the  receiver's  hands.  On  the  2d  of  October, 
1844,  the  chancellor  made  an  order  directing  the  receiver  to 
pay  over  to  the  Lashers  $1410,40,  the  balance  in  his  hands  as 
receiver,  after  deducting  his  fees  and  disbursements. 
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Od  the  12th  of  October,  1844,  the  bill  in  this  cause  was  filed. 
The  Lashers,  together  with  William  Adams,  Thomas  Adams, 
and  Mrs.  Eligh,  were  made  defendants.  The  bill  stated  that 
the  plaintiff  was  the  holder  of  three  notes  signed  by  William 
Adams  as  principal,  and  Jeremiah  Eligh  as  surety,  amount* 
ing  to  $2295,75,  of  which  he  became  the  owner  prior  to  the 
execution  of  the  assignment  in  July,  1840.  It  further  stated 
that,  although  these  notes  were  preferred  by  the  terms  of  the 
assignment,  the  plaintiff  was  ignorant  of  the  fact  until  the  12th 
of  September,  1844.  The  bill  then  proceeded  to  set  forth  the 
other  facts  above  stated,  and  charged  that  the  proceedings  in 
the  suit  in  which  the  Lashers  were  plaintiffs  were  taken  in  bad 
faith,  and  by  collusion  between  the  Lashers  and  the  defendants 
William  Adams,  Thomas  Adams,  and  Mrs.  Eligh,  for  the  pur* 
pose  of  depriving  the  plaintiff  and  the  other  preferred  creditors 
mentioned  in  the  assignment,  of  the  benefit  to  which  they  were  en- 
titled under  the  assignment.  The  same  charge  was  made  in  the 
bill  in  respect  to  the  proceedings  in  the  suit  in  which  James 
Freeland  and  others  were  plaintiffs.  The  plaintiff  also  insisted 
that  the  assignment  from  William  Adams  to  Thomas  Adams 
was  made  in  good  faith,  and  claimed  that  he  was  entitled  to 
his  ratable  proportion  of  the  moneys  in  the  hands  of  the  re- 
ceiver. The  Lashers  put  in  their  answfl|  in  which  they  ad- 
mitted the  facts  substantially  as  stated  in  the  bill,  but  denied  all 
collusion  and  fraud,  and  insisted  that  the  assignment  from  Wil- 
liam Adams  to  Thomas  Adams  was  fraudulent  and  void  as 
against  creditors.  They  averred  and  charged  that  the  assign- 
ment was  not  accompanied  with  a  bona  fide  and  actual  change 
of  possession  of  the  property  assigned — that  at  least  a  consid- 
erable part  of  the  property  remained  in  the  possession  or  under 
the  control  of  W^illiam  Adams,  and  that  it  was  partly  sold  and 
disposed  of  by  him  ;  that  Thomas  Adams,  the  assignee,  was 
wholly  and  notoriously  irresponsible  and  insolvent.  The  bill 
was  taken  as  confessed  by  the  other  defendants.  Mrs.  Eligh 
subsequently  died,  and  the  plaintiffs'  solicitor  gave  notice  of  his 
election  to  proceed  with  the  suit  without  reviving  against  her 
legal  representatives.    A  replication  to  the  answer  of  the  Lash- 
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era  having  been  put  in,  several  witnesses  were  examined,  and 
among  others  William  Adams,  who  had  obtained  a  discharge 
in  bankruptcy.  Their  testimony  is  sufficiently  noticed  in  the 
opinion  of  the  court  The  cause  was  brought  to  a  hearing  at 
a  q>ecial  terra,  upon  pleadings  and  proofs. 

John  Van  Vleck,  for  the  plaintiffs. 

H.  Hogeboonij  for  the  defendants  the  Lashers. 

By  the  Courty  Harris,  J.  It  was  not  necessary  that  the 
Lashers,  in  filing  their  bill  to  avoid  the  assignment  executed 
by  William  Adams  to  his  brother,  should  make  any  of  thecred* 
iters  of  William  Adams  parties  to  the  suit.  Their  demands 
were  prior  to  the  execution  of  the  assignment,  and  they  claim* 
ed  adversely  to  it.  Under  such  circumstances  it  is  enough  to 
bring  the  assignor  and  assignee  before  the  court  for  the  purpose 
of  avoiding  the  trust  as  fraudulent  and  void.  No  rule  in  equity 
pleading  is  perhaps  better  settled  than  this.  {Rogers  v.  jRo- 
gers,  3  Paige,  379.  Wakeman  v.  Chrover,  4  Id.  33,  and  cases 
there  died.    Mitford's  PL  176.     Story's  Eq.  PL  H  216, 216.) 

The  next  question  relates  to  the  effect  of  the  decree,  declar- 
ing the  assignment  void,  upon  creditors,  who  are  not  made 
parties.  To  what  extent  is  the  plaintiff  bound  by  the  decree 
against  the  assignee?  Is  the  decree  conclusive  upon  him — as 
much  so,  as  if  he  had  been  joined  with  the  assignee  in  the  suit  ? 
Or  is  it  merely  prima  facie  proof  against  the  plaintiff,  which  he 
may  overcome  by  showing  that  the  decree  was  obtained  by 
fraud,  or  is  otherwise  unjust?  Or  is  the  plaintiff  to  be  regard- 
ed as  a  stranger  to  the  decree,  at  liberty,  unembarrassed  by  it, 
to  litigate  anew  the  same  matters  involved  in  it  ?  These  are 
questions  not  without  their  difficulty.  This  difficulty  arises 
from  the  departure,  in  this  instance,  from  the  general  rule  in 
equity  pleading,  that  all  persons  having  any  legal  or  equitable 
interest,  to  be  affected  by  the  decree,  are  necessary  parties  to 
the  bill.  It  seems  inequitable  that  any  one,  having  such  an 
interest,  should  be  bound  by  a  decree  without  being  permitted 
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to  assert  his  rights.  The  general  rule  is  that  a  judgment  or 
decree  is  not  evidence  against  one  who  is  a  stranger  to  the  pro* 
ceeding,  and  who  had  no  opportunity  to  examine  witnesses,  or 
to  defend  himself,  or  appeal  In  this  case  the  plaintiff  had  no 
such  opportunity  to  resist  the  decree  declaring  the  assignmeiit 
for  his  benefit  void.  When  he  sought  to  oppose  the  order  which 
was  to  give  the  plaintiffs  in  that  decree  the  benefit  of  its  provis- 
ions, he  was  told  that,  not  being  a  party  to  the  proceedings,  he 
could  not  be  heard.  Upon  what  principle  then  is  he  to  be  held 
concluded  by  the  decree  without  having  been  allowed  the  power 
of  defending  his  rights?  It  can  only  be  upon  the  ground  that, 
as  the  beneficiary  of  the  trust,  he  is  to  be  regarded  as  repre- 
sented by  his  trustee,  and  therefore  in  privity  with  him.  And 
in  this  respect  the  case  seems  to  be  kindred  to  that  class  of  ca- 
ses in  which  third  persons,  whose  interests  may  be  consequen* 
tially  affected  by  the  decree,  are  bound  by  it,  though  not  parties 
to  the  suit.  Thus  if  a  bill  were  filed  against  an  administrator 
or  executor  to  establish  a  claim  against  his  estate,  other  credit- 
ors might  be  essentially  affected  by  the  decree.  Yet,  while 
they  are  bound  by  the  decree,  it  is  not  necessary  to  make  them 
parties.  The  same  is  true  in  respect  to  all  suits  against  an  ex- 
ecutor or  administrator.  There  are  other  persons  whose  inter- 
est is  necessarily  to  be  affected  by  the  result,  either  as  creditors, 
legatees,  or  distributees.  Yet  these  are  always  deemed  to  be 
so  far  represented  before  the  court  as  to  bind  their  interests. 
"  Perhaps,"  says  Justice  Story,  {Eq.  PL  §  141,)  "  the  true  ex- 
planation of  this  doctrine  is,  that,  in  cases  of  this  sort,  courts  of 
equity  proceed  upon  the  analogy  of  the  common  law,  which 
treats  the  personal  representative  of  the  deceased  debtor  or  tes« 
tator  as  the  regular  representative  of  all  the  persons  interested 
in  the  personal  assets  and  bound  by  his  bona  fide  actSj  so  far 
as  third  persons  are  concerned."  But,  though  such  persons  are 
treated  as,  in  some  sort,  privy  to  the  decree,  they  are  only 
bound  by  the  bona  fide  acta  of  their  representative.  To  make 
it  binding  upon  them,  the  suit  must  have  been  &irly  conducted, 
and  the  decree  fairly  obtained.  This  view  of  the  doctrine  in- 
volved, seems  pretty  clearly  to  define  the  relation  in  which  the 
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plaiDliff  Stands  to  the  decree  declaring  the  aesigntnent  voM. 
If,  io  that  transaction,  the  assignee  acted  in  good  fiEiitb  and  the 
decree  was  &irly  obtained,  the  plaintiff  as  a  creditor  of  the  as- 
aigBed  estate  is  boiind  by  it.  On  the  one  hand,  the  decree  is 
not  conclusive  upon  him,  as  it  is  upon  the  parties  to  it  They 
would  not  be  allowed  to  impeach  it,  even  for  fraud  in  the  man- 
ner of  obtaining  it.  Their  only  mode  of  relief  against  thedecree 
would  be  by  appeal,  or  by  an  application  to  the  court  pronoun- 
eiog  it,  to  vacate  it.  This  cannot  be  done  by  the  plaintiff;  but 
when  the  decree  is  set  up  against  him  he  may  be  heard,  when 
he  charges  and  offers  to  prove  that  it  was  fraudulently  obtained. 
On  the  other  hand,  he  is  not  a  stranger  to  the  decree.  It  may 
be  used  as  evidence  against  him,  and,  until  he  can  show  that 
it  was  improperly  obtained,  it  is  as  conclusive  upon  him  as  up- 
on the  parties  before  the  court  when  it  was  pronounced. 

This  brings  us  to  the  merits  of  the  controversy ;  and  the 
question  is,  was  there  any  unfiBiimess  in  the  manner  of  obtain- 
ing the  decree  which  declared  the  assignment  void  and  directed^ 
the  application  of  the  proceeds  of  the  assigned  property  to  the 
payment  of  the  Lashers'  debt  1  The  alleged  fraud  consists  in 
the  consent  of  the  assignee  that  the  Lashers'  bill  to  set  aside 
bis  trust,  should  be  taken  as  confessed  by  him,  and  thus  sur- 
rendering his  right  to  protect  the  assignment.  If  the  assign- 
ment were  valid,  and  by  a  proper  defence,  the  Lashers'  attempt 
to  avoid  it  might  have  been  defeated,  I  should  have  no  hesita- 
tion in  pronouncing  a  decree  obtained  under  such  circumstan- 
ces, collusive  and  void  as  against  the  plaintiff.  On  the  other 
band,  if  no  defence  could  have  been  successfully  interposed  to 
aave  the  assignment,  the  decree  ought  not  to  be  held  to  be  the 
leas  valid,  because  the  assignee  omitted  to  interpose  a  ground- 
less defence.  The  amgnee  may  be  chargeable  upon  a  bill 
framed  with  a  different  aspect,  for  neglect  of  duty  in  the  execu- 
tion of  the  trusts  of  the  assignment ;  but  if  when  the  Lashers 
filed  their  bill,  the  misconduct  of  the  assignee  in  reference  to 
bis  trusts,  had  been  such  that,  however  severely  it  might  have 
bew  resisted,  they  would  have  been  entitled  to  a  decree  avoid- 
ing tbe  ftsaignnMBty  tbey  should  not  be  deprived  of  the  benefit 
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of  that  decree  because  the  assignee  chose  to  admit  their  right  to 
it,  by  stipulating  that  the  bill  be  taken  as  confessed  against  him. 
If  the  Lashers  had  colluded  with  the  assignee  in  his  previous 
conduct,  so  as  to  enable  them  subsequently  to  avoid  the  assign- 
ment, then,  indeed,  though  another  creditor  might  have  taken 
advantage  of  the  misconduct  of  the  assignee,  they  could  not 
Their  decree  might  then  have  been  avoided  for  collusion.  But 
it  is  not  pretended  that  there  was  any  collusion  between  the 
Lashers  and  the  assignee  prior  to  the  time  when  the  injunction 
was  served  on  the  day  the  property  was  to  have  been  sold  on 
their  executions. 

What  was  the  state  of  things  at  that  time,  in  reference  to 
the  assignment  ?  If  then  it  might  have  been  defended — ^if  the 
assignee  had  acted  in  good  faith,  for  the  benefit  of  those  he 
represented,  the  decree,  obtained  as  it  was  through  the  con- 
sent of  the  assignee,  ought  not  to  be  held  to  be  binding  upon 
the  plaintiflf— but  if  it  appears  that  the  Lashers  were  then  enti- 
tled, upon  the  established  principles  which  govern  courts  in  such 
cases,  to  have  the  assignment  set  aside,  the  decree  is  as  binding 
upon  the  plaintiff,  as  if  pronounced  at  the  end  of  a  severe  and 
protracted  litigation.  I  do  not  mean  to  say  that  a  decree  ob- 
tained by  default,  where  a  meritorious  defence  existed,  might 
not  have  been  available  to  the  Lashers.  All  I  mean  to  say  is, 
that  I  think  the  evidence  of  collusion  in  this  case  sufficient  to 
avoid  the  decree,  if  the  assignee  could  have  made  a  successful 
defence  to  the  suit. 

The  assignment  was  executed  on  the  2d  of  July,  1840.  The 
assignee  was  the  brother  of  the  assignor.  He  had  for  many 
years  been  in  his  employ  as  master  of  a  sloop  running  between 
West  Camp  and  New- York.  According  to  William  Adams' 
testimony,  he  was  worth  six  or  eight  hundred  dollars.  He  owed 
William  at  the  time  of  the  assignment  $150,  which,  for  any 
thing  that  appears  in  the  case,  is  yet  unpaid.  These  circum- 
stances— ^his  doubtful  capacity  to  close  up  such  an  estate  judi- 
ciously, inferrible  from  his  previous  employment~-his  limited 
responsibility — his  relationship  to  the  assignor — his  indebtedness 
to  the  assigned  estate — are  calculated,  at  least,  to  awaken  jeal- 
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ousy  as  to  the  manDer  of  executing  the  trusts  of  the  assigDineiit. 
The  assigned  property  consisted  of  the  sloop  of  which  the 
assignee  was  master ;  a  quantity  of  stone,  worth,  as  William 
Adams  says,  from  one  to  two  thousand  dollars ;  about  $1000 
worth  of  lumber ;  the  interest  of  William  Adams  in  a  store  of 
goods  in  which  he  was  a  partner  with  Lemuel  Crawford ;  and 
outstanding  debts  to  the  amount  of  about  $10,000,  of  which 
some  two  or  three  thousand  dollars  were  collectible.    The  goods 
in  the  store  at  the  time  of  the  assignment  amounted  to  about 
$1000.    After  the  assignment  Thomas  Adams  continued  to 
run  the  sloop  as  before ;  a  part  of  the  stone  were  carried  to 
market  by  him  and  sold  ;  some  were  sold  by  William  Adams 
on  the  dock.    The  lumber  seems  to  have  been  principally  dis- 
posed of  by  William  Adams.    Several  bills  of  sale  given  by  htm 
in  his  own  name  are  produced.    About  $1000  was  collected 
upon  the  debts  assigned,  of  which  William  Adams  says  he  re- 
ceived from  five  to  eight  hundred  dollars.    The  moneys  received 
were  applied  by  William  Adams  to  the  payment  of  his  notes 
upon  which  the  plaintiff  was  endorser.    William  Adams  con- 
tinued to  sell  goods  out  of  the  store,  to  collect  bills  and  receive 
payments,  after  the  assignment,  the  same  as  before.    Goods  to 
the  amount  of  two  or  three  hundred  dollars  were  taken  from 
the  store  and  used  in  his  fiimily.    He  was  charged  with  these 
goods,  in  his  account  with  the  store.    In  short,  although  more 
than  two  years  elapsed  between  the  execution  of  the  assign- 
ment and  the  appointment  of  a  receiver,  yet  I  cannot  perceive, 
from  the  evidence,  that  Thomas  Adams  ever  assumed  any  con- 
iTci  over  the  property,  as  assignee.     On  the  contrary,  the  busi- 
ness seems  to  have  been  continued  after  the  assignment,  both 
by  William  and  Thomas  Adams,  in  the  same  manner  it  had 
been  conducted  before.    William  Adams  seems  to  have  had  the 
entire  management  and  control  of  affairs.     There  was  no  ap- 
parent change  either  of  ownership  or  possession.    I  cannot  say, 
from  the  evidence  in  the  case,   that  Thomas  Adams   ever 
performed  any  single  act  by  virtue  of  his  office  as  trustee,  that 
he  would  not  have  performed  had  no  assignment  been  made. 
The  most  that  can  be  said  in  support  of  the  assignee's  possession 
Vol.  IV.  31 
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11  that  be  was  constnicUTely  in  poMeMon.  This  is  aol  enough. 
The  statute  commands  me  to  presume  that  the  assignment  was 
fraudulent  and  void,  unless  I  can  find  from  the  facts  in  the  case 
that  it  was  "  accompanied  by  an  immediate  delivery  and  was 
followed  by  an  actual  and  continued  change  of  possession"  of 
the  assigned  property.  (2  R.  &  70,  i  6, 2d  ed.)  This  I  cannot 
find.  Such  was  not  the  case.  The  statute  further  requires 
me  to  hold  the  UlcI,  that  there  was  no  such  delivery  and  change 
of  possession,  to  be  not  only  presumptive  but  eandMsive  evi- 
dence of  fraud,  until  satisfied  by  those  who  would  sustain  the 
assignment  that  it  was  made  in  good  faith  and  without  smj 
firaudulent  intent  The  object  of  this  statute,  in  respect  to  the 
construction  of  which  learned  judges  have  so  widely  differed^ 
is  well  expressed,  and,  I  may  add,  in  my  judgment,  its  true 
construction  is  given,  by  Senator  Hopkins,  in  Smith  v.  Jldber, 
(23  Wend.  669,)  where  he  says,  "'  To  my  mind  it  is  evident 
upon  the  face  of  the  statute  itself,  that  the  object  was  to  pro- 
vide a  remedy  against  actual  fraud  in  transactions,  which,  if 
conducted  in  good  &ith  and  without  any  fraudulent  intent,  are 
to  be  upheld  as  legal,  and  to  facilitate  the  detection  of  fraud 
when  it  does  exbt,  by  throwing  the  enue  prebemdi  upon  ftie 
persons  claiming  under  such  transaction — and  requiring  them 
to  prove  that  it  was  not  otdy  in  good  faith,  for  a  good  and 
valuable  consideration^  btU  also  such  circumstances  of  publi*. 
city,  reasonableness  as  to  amount,  time,  value  and  quantity  of 
property,  difficulty  or  inconvenience  of  removal,  advantages  of 
allowing  it  to  remain,  or  other  circumstances  agreeable  wUh 
the  ordinary  course  of  Imsiness  and  fair  dealing,  as  shall  re- 
bat  the  presumption  of  fraud."  {See  also  Connah  v.  Sedgwick, 
1  Barb.  Sup.  Court  Rep.  210.)  Guided  by  this  plain  rule,  can 
I  say  that  there  are  facts  and  circumstances  proved  in  support 
of  the  assignment  sufficient  to  overcome  the  presumption  of 
fraud  which  the  statute  attaches  to  the  transaction  ?  So  far 
from  this  does  the  evidence  in  the  case  seem  to  me,  that  I  can 
scarcely  see  how  the  conduct  of  the  assignor  and  the  assignee, 
in  respect  to  the  assigned  property,  is  reconcilable  with  a  single 
purpose  honestly  to  devote  it  to  the  objects  expressed  in  the 


IMa]  HI  THE  BUPRSIIB  COORT.  {^3 


I>«uiiiitoii  V,  Mndfe. 


wsignmmit  If,  therefore,  the  queation  were  before  me  upoD 
the  bill  filed  by  the  Lashers  to  set  aside  the  assignment,  and 
the  facts  bad  appeared  as  tbey  do  in  thb  case,  I  could  not  have 
hesitated  to  pronounce  the  assignment  void.  The  counsel  for 
the  plaintiff  himself,  or,  at  any  rate,  his  partner,  Mr.  Prayn, 
must  have  so  considered  it,  when  he  consented  that  the  Lashers' 
bill  should  be  taken  as  confessed.  This  conclusion  seems  ne- 
cessary to  vindicate  his  integrity  in  giving  such  consent 

If,  then,  the  assignee  could  not  have  successfully  defended 
ibe  Lashers'  suit,  so  as  to  prevent  a  decree  avoiding  the  assign- 
ment, are  the  plaintiffs  in  that  suit  to  be  deprived  of  the  bene- 
fit of  their  decree  because  the  assignee  omitted  to  resist  it,  or 
even  because  the  assignee,  advised  that  such  a  defence  woidd 
prove  fruitless,  consented  that  the  bill  might  be  taken  as  con- 
fessed }  I  think  not.  The  assignee  is  undoubtedly  liaUe  to  the 
creditors  for  whom  he  undertook  to  act  as  trustee,  for  gross 
neglect  of  duty,  but  the  Lashers  are  entitled  to  retain  the  decree 
to  which  the  prior  conduct  of  the  assignee,  upon  well  settled 
rules  of  law,  had  entitled  them.  The  bill  must  be  dismissed ; 
and,  though  inclmed  to  do  so,  I  can  see  no  just  ground  upon 
which  I  can  excuse  the  plaintiff  from  the  payment  ot  cests. 
He  must  therefore  be  charged  with  the  costs  alsa 
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and  Allen,  Justices. 

Denniston  and  others  vs.  Mudge  and  others. 

A  party  to  a  release,  who  means  to  deny  it,  vrlien  it  is  set  up  by  tiie  othet  party 
M  a  deftoee,  most  reply  n&m  atftOnm,  If  he  puts  m  a  iepiicafti«n  Ataymg 
that  tha  legal  operation  and  effect  of  the  leaae  axe  sofih  as  to  dischafge  the  da* 
fendants,  the  replication  is  demunable. 

The  151st  section  of  the  code  of  procedure,  relative  to  errors  and  deftcts  in  mat- 
ten  of  ftnn,  IS  not  apj^icable  to  jrfdadin^  ftamed  under  the  ftmef  rales. 
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Demitrrer,  by  the  defendants,  to  the  replication  of  the 
plaintiffs.  The  opinion  of  the  court  contains  all  the  facts  ne- 
cessary to  an  understanding  of  the  questions  decided. 

DiUaye  4*  Brown,  for  the  plaintiffs. 

Z>.  M.  K.  Johnson^  for  the  defendants* 

By  the  Court,  GridleV,  J.  The  declaration  in  this  cause 
was  in  assumpsit  The  plea  alleged  that  the  promises,  d&c. 
were  made  by  the  defendants  jointly  with  one  Parker,  and  that 
the  plaintiffs,  by  their  deed  of  release,  made,  &c.  released  to  said 
Parker  the  said  promises,  &c.  To  this  plea  the  plaintiffs  replied 
that  they  did  not  release  to  said  Parker  the  said  promises,  ice. 
and  the  defendants  have  demurred  because  the  plaintiffs  have 
not  denied  the  deed  in  legal  form  by  a  plea  of  nan  est  factum, 
but  have  denied  the  legal  effect  of  the  release.  It  is  true  that 
such  is  the  legal  effect  of  the  replication.  The  plaintiff  cannot 
dispute  that  the  promises  were  made  by  the  defendants  jointly 
with  Parker)  nor  that  they  executed  to  Parker  a  deed  of  release ; 
but  they  have  raised  the  question  whether  the  legal  operation 
and  effect  of  the  deed  are  such  as  to  release  the  promises  de- 
clared on.  This  is  in  point  of  form  bad  pleading.  The  rule  is 
laid  down  in  Chitty  on  Pleadittg,  (1  vol.  p.  483 ;  7th  Am.  ed, 
619,)  in  these  words :  '<  A  party  to  a  deed,  who  means  to  deny 
it,  must  plead  non  est  factum,  and  cannot  in  pleading  deny  its 
operation  by  averring  that  he  did  not  grant,  or  did  not  de- 
mise, &c.  But  a  stranger  to  the  deed  need  not  plead  non  est 
factum,,  but  may  deny  its  effect,  as  by  pleading  non  feoffavit,^ 
&c.  Now  the  plaintifls  are  parties  and  not  Grangers  to  the 
deed,  and  should  have  pleaded  non  est  fadtim.  {See  also 
3  WerUwortKs  Pleading,  157,  8,  where  the  forms  of  the  plea 
and  replication  are  given.) 

But  this  is  a  defect  of  form  only,  and  doef  not  affect  the  sub- 
stantial rights  of  the  parties.  Upon  the  issue  which  would  be 
pteeenied  for  trial  upon  the  present  pleadings,  the  question 
would  be  whether  the  defendants  promises  were  released  by 
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the  deed.    So  also,  upon  an  issue  of  nan  est  factum  when  the 
deed  is  proved,  the  question  will  be  whether  the  deed  releases 
the  defendants^  promises  on  which  the  plaintiffs  have  declared. 
Now  upon  this  state  of  facts  it  is  suggested  that  the  ISlst  sec- 
tion of  the  code  of  procedure  seems  to  be  directly  applicable  to 
the  case.    It  indeed  declares  that  '<  the  court  shall  in  every  stage 
of  an  action,  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  shall  not  affect  the  substantial  rights  of  the 
adverse  party."    This  enactment  is  nearly  to  the  same  effect  as 
the  provision  of  the  revised  statutes  concerning  amendments, 
except  that  those  provisions  are  expressly  made  applicable  to 
cases  after  judgment,  after  verdict,  and  at  the  circuit,    {See  2 
R.  S.  343,  (421,)  and  328,  (407).)    The  important  change  in 
the  law  introduced  by  the  section  in  question  is  that  the  court 
is  to  disregard  the  errors  and  defects  which  do  not  affect  the 
substantial  rights  of  the  parties  in  every  stage  of  the  action, 
and  by  the  second  section  of  the  supplemental  code,  {Laws  cf 
1848,  p.  506,)  this  provision  is  made  directly  applicable  to  ex- 
isting suits.     It  would  doubtless  be  an  unwise  and  an  unjust 
exercise  of  legi^ative  power,  to  make  a  new  provision  of  this 
kind  applicable  to  pleadings  framed  under  the  former  rules. 
And  we  cannot  think  such  was  the  intention  of  the  legislature, 
notwithstanding  we  are  informed  that  the  supreme  court  of  a 
neighboring  district  has  given  this  construction  to  the  act.    The 
section  of  the  ^^  act  to  facilitate  the  determination  of  existing 
suits,"  upon  which  the  question  arises,  applies  the  provisions  of 
certain  sections  of  the  code,  of  which  section  151  is  one,  ''to 
future  proceedings  in  civil  suits,^  pending  when  the  code  shall 
take  effect.     Now  the  ^^  proceedings^^  here  intended,  are  in  this 
case  the  pleadings  of  the  parties,  and  not  the  argument  of  the 
demurrer,  nor  the  decision  of  the  court  thereupon.    The  pro- 
ceedings^'  therefore,'to  which  it  is  sought  to  apply  the  provis- 
ions of  the  151st  section  of  the  code,  vfttB  not  future  proceed- 
ings within  the  intention  of  the  act,  and  consequently  not  subject 
to  those  provisions.     We  must  therefore  dispose  of  the  demurrer 
in  this  cause  as  we  should  have  done  had  it  been  argued  before 
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the  code  took  effect  as  a  law.  And  we  have  already  aeen  that 
by  the  rule  that  prevailed  when  the  pleadings  were  framedi  the 
demurrer  was  well  taken. 

Judgment  for  the  defendants. 


Same  Term.    Before  the  same  Justices. 
Pangburn  vs.  Smith. 

An  ofioer  who  collecU  a  distiicl  tohool  tax,  hy  a  sale  of  proparty  ander  a  wamnl 
iMiied  by  the  tnialeei  of  the  school  diatrict,  is  not  subject  to  the  provisioQS  of 
the  title  of  the  revised  statutes  relative  to  distraining  cattle,  dec. ;  nor  liable  to 
the  penalty  of  $25  imposed  by  the  23d  section,  for  a  neglect  to  file,  in  the  town 
clerk's  office,  the  papers  mentioned  in  the  32d  section. 

Error  to  the  Herkimer  county  court.  The  facts  are  stated 
in  the  opinion  of  the  court. 

Lake  4*  Tracy ^  for  the  plaintiff  in  error. 

/.  Benedict^  for  the  defendant  in  error. 

By  the  Courts  Gridlet,  J.  Pangburn  was  a  school  district 
collector  in  the  town  of  Russia,  Herkimer  county,  and  by  virtue 
of  a  warrant  for  the  collection  of  a  school  district  tax,  assessed 
lor  the  building  of  a  school  house,  levied  on  and  sold  property 
of  Smith.  Smith  sued  Pangburn  before  a  justice  for  the  pen^ 
idty  of  $26,  which  the  23d  section  of  the  act  entitled  ^'of  di^* 
training  cattle,  &c.  and  of  distraining  in  other  cases,"  gives  for 
omitting  to  file,  pursuant  to  the  22d  section,  certain  papers 
therein  directed  to  be  filed  with  the  clerk  of  the  town,  where 
the  sale,  which  the  act  authorizes,  was  made.  A  recovery  was 
had  before  the  justice,  and  the  judgment  was  affirmed  by  the 
county  court    The  plaintiff  in  error  sold  the  property  in  ques- 
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tion  under  a  warrant  of  tbe  trustees  of  the  school  district  which 
commanded  him  to  levy  of  the  goods  and  chattels  of  any  per- 
son who  should  not  pay  on  demand,  the  sum  set  opposite  his 
name  "  in  the  same  fnanner  as  on  warranis  issued  hy  the 
heard  of  supervisers  to  the  collectors  qftoumsJ^  (2  /Z.  iS>.  478, 
(484,)  i  98,  [88J.)  By  the  2d  section  of  the  act  concerning  the 
collection  of  taxes,  (1  R.  S.  p.  387,  [397],)  it  is  provided,  that 
in  case  any  person  shall  refuse  or  neglect  to  pay  the  tax  im- 
posed on  him,  the  collector  shall  levy  the  same  by  distress  and 
sale  of  the  goods  and  chattels  of  the  person  who  ought  to  pay 
the  same,  or  of  any  goods  and  chattels  in  his  possession.  The 
3d  section  directs  that  the  sale  shall  be  by  auction,  on  a  six 
days'  notice  of  the  time  and  place  of  sale  posted  in  at  least 
three  public  places  in  the  town  where  such  sale  shall  be  made. 
The  4th  section  provides  that  in  the  case  of  a  surplus  remain- 
ing after  the  sale,  the  same  shall  be  paid  to  tbe  person  who  had 
the  property  in  possession  when  the  distress  was  made,  if  no 
claim  be  made  by  any  other  person ;  and  in  the  case  of  such 
«Iaim  being  made  and  admitted,  then  that  the  surplus  be  paid 
to  the  person  making  it ;  but  if  not  admitted,  then  that  the  sur- 
|dus  be  paid  over  to  the  supervisor  of  the  town,  who  shall  retain 
d[ie  same  until  the  rights  of  the  claimants  are  settled  by  law. 
It  appears  from  these  sections  that  the  provision,  regulating  the 
proceedings  on  a  distress  and  sale  of  goods  for  a  school  district 
tax,  are  very  special,  leaving  nothing  to  the  discretion  of  the 
officer,  but  prescribing  his  duty  in  very  clear  and  precise  terms, 
in  every  step  of  his  course  from  the  levy  to  the  eoUection  of  the 
tax,  and  the  final  disposition  of  the  surplus  remaining  after 
tbe  sale. 

The  question  now  arises,  whether  the  officer  who  ccrflects  a 
district  school  tax,  is  subject  to  the  provisions  contained  in  sec^ 
tions  ao  to  34,  of  tbe  act  first  cited.  (2  R.  S.  4S8,  [520].)  We 
are  of  tbe  opinion  that  he  is  net. 

I.  The  case  is  not  within  the  words  or  the  spirit  of  the  en- 
actments in  question.  The  intent  of  the  act  was  to  prescribe 
the  manner  of  proceeding  in  cases  in  which  the  law  had  made 
no  pfDvisioB  regulating  tbe  manner  af  making  tbe  distrese  and 
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sale.  The  20th  section  declares  that  when,  by  the  provwioos 
of  any  statute,  any  officer  is  authorized  to  distrain  on  any  prop- 
erty,  for  any  purpose  whatever,  '^  and  no  special  provision  shall 
otherwise  be  tnade,^^  he  shall  cause  five  days'  notice  of  the  sale 
to  be  given  by  posting,  ^c.  The  21st  section  directs  the  officer 
before  the  sale  to  cause  the  property  to  be  appraised,  and  a  cer- 
tificate of  the  appraisers  to  be  made  in  writing,  with  an  inven- 
tory of  the  property  distrained :  and  the  22d  section  provides 
that  within  ten  days  after  the  sale,  the  officer  shall  file  with  the 
clerk  6f  the  town,  d&c.  his  own  affidavit  specifying  the  amount  of 
the  penalty,  tax,  &,c.  for  which  the  sale  was  made,  proof  by  af- 
fidavit of  the  notice  having  been  given,  together  with  the  inven- 
tory and  certificate  of  the  appraisers.  The  23d  section  imposes 
a  penally  of  $25  for  omitting  to  file  such  papers :  and  the  24th 
section  enacts  that  the  surplus  moneys  remaining  after  such 
sale,  shall  be  paid  to  the  county  treasurer,  for  the  benefit  of  the 
owner  of  the  property.  A  single  glance  at  these  provisions 
shows  that  they  were  enacted  to  apply,  as  the  20th  section  ex- 
pressly declares,  to  cases  where  no  special  provision  had  been 
made  by  law  regulating  the  proceedings  of  the  officer.  Hence, 
the  particular  directions  given  as  to  every  step  which  the  officer 
shall  take.  But  we  have  already  seen  that  very  special  pro- 
visions have  been  made  regulating  every  step  of  the  proceed- 
ings for  the  collection  of  a  school  district  tax. 

II.  An  additional  and  conclusive  argument  in  favor  of  the 
plaintiflf  in  error  is,  that  the  proceedings  which  the  officer  is 
compelled  by  law  to  adopt  in  the  collection  of  the  tax,  are  to- 
tally different  from  those  prescribed  in  the  sections  we  have 
considered.  The  school  district  collector  was  bound  to  adver- 
tise six  days,  by  the  express  direction  of  the  act;  but  if  he  ia 
embraced  in  the  class  of  cases  provided  for  by  the  20th  section, 
he  need  advertise  only  five  days.  Again ;  the  collector  is  to 
pay  the  surplus  moneys  collected,  to  the  owner  of  the  property 
or  to  the  supervisor ;  while  the  officer  who  is  acting  under  the 
24th  section  of  the  general  act  pays  his  surplus  to  the  county 
treasurer.  No  further  illustration  need  be  given  to  show  that 
the  provisions  in  questifm  were -never  intended  to  apply  to  a 
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collector  who  collects  his  tax  under  a  written  warrant  and  pur- 
suant to  the  very  explicit  directions  of  the  statute. 

III.  The  revisers'  note  to  the  sections  under  consideration 
shows  that  they  were  intended  to  apply,  not  to  cases  where  an 
officer  distrained  by  virtue  of  a  written  warrant,  but  to  cases 
where  the  law  authorized  a  summary  distress  and  sale  without 
any  statutory  regulations  for  the  conduct  of  the  officer.  The 
revisers  say :  ''  There  are  various  cases  in  which  subordinate 
officers  are  allowed  summarily  to  distrain  on  property,  as  for 
the  collection  of  canal  tolls  and*  penalties.  It  seems  necessary 
as  well  for  the  protection  of  the  officer  as  the  owner  of  property, 
to  provide  the  mode  of  proceeding  and  the  manner  of  disposing 
of  any  surplus ;  and  to  preserve  the  evidence  of  the  cause  of 
the  seizure  and  of  the  regularity  of  the  proceedings."  It  cer- 
tainly was  not  necessary  to  make  provision  for  any  of  these 
purposes  in  the  case  of  a  collector  of  a  town  or  of  a  school 
tax ;  for  the  law  had  made  ample  provision  already.  It  there* 
fore  cannot  be  said  that  the  case  at  bar  was  one  of  the  cases 
intended  to  be  embraced  by  the  provisions  in  question. 

IT.  But  a  recovery  has  been  had  under  this  act  for  a  very 
severe  penalty.  And  the  rule  is,  that  all  statutes  which  impose 
penalties  and  forfeitures  shall  be  construed  strictly.  Therefore 
if  on  the  construction  of  this  act  there  be  any  reasonable  doubt, 
the  construction  should  be  against  the  interpretation  which 
should  give  the  penalty.  The  cause  however  does  not  need 
the  application  of  this  rule ;  for  it  is  very  clear  that  the  act  un- 
der which  this  penalty  was  recovered  was  VrhoUy  inapplicable 
to  the  case  of  a  school  coUecton 

The  judgments  of  the  county  court  and  of  the  justice  must 
therefore  be  reversed. 

Vol.  IV,  33 
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When,  by  the  tenne  of  a  ■uhmiinoa  to  ubitration,  the  arbitraton  axe  to  hear 
evidence  upon,  and  determine,  two  distinct  matters,  and  there  is  nothing  in  the 
nature  of  the  subjects  which  requires  the  awards  on  both  to  be  united  in  one 
instrument,  if  they  pass  upon  both  matters,  and  execute  a  valid  award  upon 
each,  their  ilnding  will  not  be  held  Toid  £»r  the  leaaon  that  the  result  of  their 
labors  is  embodied  in  two  instruments,  in  the  form  of  two  awards. 

Though  distinct  in  form,  such  awards,  being  in  pari  materia^  may  both  be  read 
together,  and  regarded,  in  legal  effect,  and  so  far  as  concerns  the  requirements 
of  the  bonds  of  submission,  as  though  they  had  been  incorporated  in  one  in- 
strument. And  if  each  is  so  executed  as  to  be  a  binding  award,  by  itself,  pro- 
vided the  submission  had  not  required  the  arbitrators  to  pass  also  on  the  subject 
matter  of  the  other,  they  are  both  valid  instruments. 

Where  an  award,  required  by  the  terms  of  the  submission  to  be  attested  by  a  sub- 
scribing witness,  though  signed  by  three  arbitrators,  is  attested  as  to  two  of 
them  only,  it  is  in  legal  intendment,  the  award  of  those  two,  and  not  the  award 
of  the  third  arbitrator. 

Where  a  replication  concludes  with  a  verification  when  it  ought  to  conclude  to 
the  country,  this  is  a  formal  defect  which  is  cured  by  the  151st  section  of  the 
code  of  procedure. 

Demurrer  to  replication.  The  action  was  debt  on  an 
award.  The  declaration  set  forth  the  execution  of  bonds  of 
arbitration  by  the  plaintiff  and  defendant  respectively,  dated 
December  28,  1842,  conditioned,  among  other  things,  that  the 
parties  respectively  should  submit  to  the  decision  of  Orla  H.  Whit- 
ney, Mathew  McNair,  William  Dalloway  and  John  Grant,  jun. 
or  either  three  of  them  who  should  act,  named,  selected  and 
chosen  arbitrators  by  the  parties,  between  whom  a  controversy 
existed,  to  hear  all  the  proofs  and  allegations  of  the  parties, 
among  other  things  of  and  concerning  all  actions,  causes  of  ac- 
tion, controversies,  suits,  d&c.  and  all  other  matters  of  whatso- 
ever name  or  nature,  existing  between  the  parties,  and  to  deter- 
mine and  settle  and  award  upon  said  matters,  and  to  make  a 
just  award  according  to  the  best  of  their  understanding,  so  as 
the  award  of  said  arbitrators  be  made  in  writing,  subscribed  by 
them,  or  any  two  of  them,  and  attested  by  a  subscribing  wit- 
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Hess,  ready  lo  be  delivered  to  said  parties  on  or  before  the  first 
day  of  February  then  next.  The  declaration  then  alleged, 
that  the  said  Orla  H.  Whitney,  William  Dalloway  and  John 
Grant,  jun.,  three  of  the  said  arbitrators,  ((he  said  Mathew  Mc- 
Nair,  the  other  arbitrator,  refusing  to  act,)  having  taken  upon 
themselves  the  burthen  of  said  arbitration,  and  having  taken 
the  oath  required  of  them,  did  in  due  manner  and  within  the 
time  for  that  purpose  appointed,  to  wit,  on  the  28th  day  of 
January,  1843,  duly  make  and  publish  their  award  in  writing 
subscribed  by  two  of  said  arbitrators,  to  wit,  the  said  John 
Grant,  jun.  and  William  Dalloway,  and  attested  by  J.  Neilson, 
a  sulMcribing  witness  thereto,  of  and  concerning  (he  said  mat- 
ters in  difference  between  the  parties,  and  did  thereby  award 
and  direct  that  the  said  defendant  should  pay,  or  cause  to  be 
paid  to  the  plaintiff  $532,69,  thirty  days  from  the  date  of  said 
award,  with  interest.  Tiie  defendant  pleaded  the  general 
issue,  and  a  special  plea  alleging  that  the  bonds  of  arbitration 
were  respectively  conditioned  that  the  parties  should  submit  to 
the  arbitration  of  the  persons  named  in  the  plaintiff's  declara- 
tion of  and  concerning,  first,  the  amount  w  hich  had  been  actu- 
ally paid  upon  a  certain  contract  between  the  plaintiff  and 
defendant,  dated  March  1,  1835,  and  which  in  justice  should 
be  applied  thereon,  and  endorse  the  amount  so  found  on  said 
contract ;  and  second,  of  and  concerning  also  all  actions,  contro- 
versies, &c.  and  all  other  matters  of  whatsoever  name  or  na- 
ture then  existing  between  the  parties,  and  to  determine  and 
settle  and  award  also  upon  the  said  second  mentioned  matters, 
so  as  the  award  of  said  arbitrators  be  made  in  writing  sub* 
scribed  by  them,  or  any  two  of  them,  and  attested  by  a  sub- 
scribing witness,  ready  to  be  delivered  to  said  parties  on  or  before 
the  1st  day  of  February  then  next.  That  evidence  was  given 
to  the  arbitrators,  of  payments  actually  made  upon  the  contract 
mentioned  in  the  conditions  of  the  arbitration  bonds,  and  the 
same  was  a  matter  in  difference  between  the  parties,  before  the 
arbitrators  on  said  hearing  and  was  duly  submitted  to  the  arbi- 
trators for  their  award  thereon ;  but  that  the  said  Orla  H. 
Whitney,  William  Dalloway  and  John  Grant,  jun.  did  not,  on 
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or  before  the  1st  day  of  February,  1843,  make  an  award  in 
writing,  subscribed  by  them  or  any  two  of  them,  and  attested  by 
a  subscribing  witness  ready  to  be  delivered  to  I  he  parties,  of  the 
amount  that  had  been  actually  paid  upon  the  said  contract 
The  plaintiff  replied  that  Whitney,  Dalloway  and  Grants  within 
the  time  limited,  to  wit,  on  the  28th  of  January,  1843,  did  also 
duly  make  and  publish  their  award  in  writing,  subscribed  by 
them,  and  attested  by  S.  B.  Ludlow  as  a  subscribing  witness 
thereto  as  to  the  signatures  of  Dalloway  and  Grant,  two  of  the 
arbitrators,  of  and  concerning  first  the  amount  which  had  been 
actually  paid  upon  the  said  contract,  and  which,  in  justicCi 
should  be  applied  thereon,  which  said  award  in  writing  was  en- 
dorsed on  the  said  contract  ready  to  be  delivered  to  the  parties 
and  bearing  date  January  28,  1843 ;  by  which  they  awarded 
and  determined  that  the  whole  amount  which  had  been  actu- 
ally paid  on  said  contract  amounted  to  $630,62.  The  replica- 
tion concluded  with  a  verification. 

The  defendant  demurred  to  the  replication,  and  assigned  the 
following  grounds  of  demurrer.  (1.)  That  the  replication  was 
merely  a  denial  of  what  was  stated  in  the  2d  plea,  and  set  up  no 
new  traversable  matter.  That  it  should  therefore  have  conclud- 
ed to  the  country,  and  not  with  a  verification.  (2.)  That  the 
replication  was  a  departure  from  the  declaration,  and  did  not 
sustain  it,  as  to  who  was  the  attesting  witness,  as  to  what  arbi- 
trators signed  the  award,  and  as  to  how  far  the  award  was  at- 
tested. (3.)  That  it  was  no  answer  to  the  2d  plea ;  inasmuch 
as  it  did  not  set  forth  an  award  attested  according  lo  the  bonds 
of  submission.  (4.)  That  it  did  not  set  forth  any  award  as  to 
the  amount  that  had  been  actually  paid  on  the  contract,  within 
the  terms  of  the  bonds  of  submission  ;  such  bonds  requiring  the 
amount  that  had  been  actually  paid  up  to  the  date  of  said  bonds^ 
December  28,  1842,  to  be  found  by  the  arbitrators ;  and  the  re- 
plication not  setting  out  that  the  amount  found  was  the  amount 
actually  paid,  up  to  the  date  of  said  bonds.    Joinder  in  demurrer. 

L.  Morgan^  for  the  plaintiff. 
/.  P.  SabinSj  for  the  defendant 
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i3y  the  Courts  Gridley,  J.  The  replication  has  been 
amended  in  the  respect  in  which  it  was  held  to  be  defective 
when  this  caase  was  before  us  on  a  former  occasion,  (a)  The 
platntiff  now  avers  that  the  arbitrators  did  award  how  much 
had  been  paid,  and  in  justice  should  be  applied  on  the  contract 
mentioned  in  the  pleadings.  It  is  objected  by  the  defendant's 
counsel,  that  the  replication  does  not  state  in  express  terms,  how 
much  had  been  paid  at  the  date  of  the  bonds  of  submission. 
But  it  must  be  admitted  that  the  replication  is  as  certain  in  this 
respect  as  the  language  of  the  submission  itself,  or  of  the  plea 
of  the  defendant  They  all  refer  to  the  date  of  the  execution 
of  the  bonds,  as  the  time  up  to  which  the  aggregate  amount  of 
payments  on  the  contract  should  be  determined.  And  such  is 
the  true  construction  of  the  replication. 

One  ground  of  the  demurrer  is  based  on  the  proposition  that 
the  replication  departs  from  the  declaration.  This  is  a  ground 
of  general^emurrer,  and  is  fatal,  provided  the  finding  of  a  di- 
vided award,  or  rather  an  award  as  to  the  amount  that  had 
been  paid  on  the  contract,  endorsed  on  the  contract  itself,  and 
the  award  as  to  the  sum  to  be  recovered  by  the  plaintiff,  exe- 
cuted as  a  separate  instrument,  is  incompatible  with  the  terms 
of  the  submission,  and  with  the  allegations  contained  in  the 
declaration. 

Looking  at  the  language  of  the  submission,  as  contained  and 
set  forth  in  the  special  plea  of  the  defendant,  notwithstanding 
the  awkward  and  inartificial  manner  in  which  the  bonds  were 
drawn,  it  is  quite  clear  that  the  arbitrators  were  to  hear  evi* 
dence  upon,  and  determine,  two  matters ;  and  that  unless  they 
awarded  upon  hoihj  the  award  as  to  the  one  would  be  void,  for 
the  reasons  given  when  the  case  was  before  us  at  a  previous 
term.  But  if  they  did  pass  upon  both  matters,  and  execute  a 
valid  award  upon  each,  I  incline  to  the  opinion  that  their  find- 
ing should  not  be  held  void,  for  the  reason  that  the  result  of 
their  labors  was  embodied  in  two  instruments,  in  the  form  of 
two  awards,  the  one  of  which  was  endorsed  upon  the  contract 

(a)  3  JXsrft.  9»P*  Caiut  Rtp,  66. 
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itself.  I  tbiok  that,  though  distinct  in  form,  being  in  pari  ma- 
teriay  both  may  be  read  together,  and  regarded,  in  legal  effect, 
and  so  far  as  concerns  the  requirement  of  the  bonds  of  submis- 
sion, as  though  they  had  been  incorporated  in  one  instrument 
They  are,  indeed,  strictly  speaking,  separate  awards ;  for  the 
attestation  by  different  witnesses,  as  well  as  some  other  pecu* 
liarities,  makes  them  so ;  but  they  are  both  valid  instruments, 
each  being  so  executed  as  to  be  a  binding  award  by  itself,  pro- 
vided the  submission  bad  not  required  the  arbitrators  to  pass 
abo  on  the  subject  matter  of  the  other.  I  have  been  led  to  this 
conclusion  by  two  considerations:  (1.)  Notwithstanding  the 
strictness  with  which  the  courts  will  hold  parties  to  a  compli- 
ance with  the  terras  of  the  submission  in  requiring  an  award 
on  all  the  matters  submitted,  where  the  submission  contained 
the  ^^ita  quocP^  clause;  yet,  (that  condition  being  complied 
with,)  the  general  rule  is,  that  as  to  all  else,  awards  are  con- 
strued with  great  liberality  and  indulgence.  {Cowm  ^  HiWs 
Notes,  1027,  8.)  If  the  requirements  of  the  bonds  of  submission 
have  been  substantially  complied  with,  that  has  been  regarded 
as  sufficient.  (2.)  This  case  steers  clear  of  the  principle  upon 
which  arbitrators  have  been  held  to  have  exhausted  their  pow- 
ers by  making  one  award  so  that,  any  other  made  afterwards 
would  be  void.  [See  Cowen  ^  HiWs  Notes,  1033, 4 ;  and  1293, 
and  cases  there  cited.)  The  cases  will  be  found  to  differ  from 
this  in  the  fact  tliat  the  awards  in  those  cases  were  made  on 
the  same  subject  master,  and  so,  whether  made  at  the  same  or 
different  times,  were  void.  In  this  case,  the  subjects  awarded 
on,  were  distinct  in  their  nature.  When  the  arbitrators  had 
determined  and  awarded  how  much  had  been  paid  on  the  con- 
tract in  question,  and  had  endorsed  the  amount  on  the  contract, 
they  had  neither  exhausted  their  powers  under  the  submission, 
nor  performed  their  duties  under  it.  A  large  part  of  their  la- 
bors remained  yet  to  be  done.  The  two  subjects  on  which  the 
arbitrators  were  to  pass  were  entirely  distinct  in  their  nature; 
and  there  was  nothing  in  the  nature  of  the  subjects  that  re- 
quired the  award  on  both  to  be  united  in  one  instrument  And 
though  I  cannot  say  that  the  language  of  the  submission  con- 
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teroplated  two  instruments,  embracing  the  awards  on  these  two 
distinct  matters ;  yet  I  do  not  see  any  thing  in  that  language, 
nor  in  the  nature  of  the  subjects  submitted,  which  forbids  it. 
I  need  not  say  that  we  are  bound  to  take  the  facts  as  they  are 
pleaded  to  be  true;  and  the  replication  alleges  a  perfect 
award  upon  both  the  subjects  submitted.  It  is  true  that  the 
award  signed  by  Dalloway,  Grant  and  Whitney,  was  attested 
only  as  to  two  of  the  signatures.  But,  in  law,  the  award  not 
being  attested  as  to  the  third  arbitrator,  was  not  his  award.  It 
was,  in  legal  intendment,  the  award  of  the  two  who  subscribed 
it,  and  whose  signatures  were  attested.     (5  Paige,  578.) 

In  the  view  I  have  taken  of  the  subject,  the  question  of  a  de- 
parture is  avoided.  The  award  as  to  the  amount  due  on  the 
contract  was  not  an  award  of  a  sum  due,  constituting  a  sub- 
stantive ground  of  action.  It  was  only  a  condition  precedent 
to  the  right  to  maintain  an  action  for  the  amount  awarded  to 
the  plaintiff  under  the  other  branch  of  the  submission.  And  if 
I  am  right  in  supposing  that  the  decision  of  the  arbitrators  on 
the  first  point  could  be  contained  in  and  proved  by  a  separate 
instrument,  then  the  question  of  a  departure  does  not  arise. 

The  question  as  to  the  manner  in  which  the  replication 
should  be  concluded,  whether  with  a  verification,  or  to  the 
country,  is  left  in  some  doubt  by  the  authorities.  But  that  is 
only  a  formal  defect,  and  is  cured  by  the  151st  section  of  the 
code ;  which  declares  that  all  errors  and  defects  in  the  plead* 
ings  which  do  not  affect  the  substantial  rights  of  the  parties, 
shall  be  disregarded  in  every  stage  of  the  cause.  This  provis- 
ion extends  the  statute  of  jeofails,  which  was  applied  under  the 
revised  statutes  only  after  verdict  or  judgment,  to  every  stage 
of  a  suit,  and  has  been  expressly  declared  applicable  to  exist- 
ing suits  by  the  2d  section  of  the  supplemental  code.  And  in 
this  case  the  pleadings,  upon  which  we  are  called  to  decide, 
have  been  put  in  since  the  code  became  the  law  of  the  land. 

The  demurrer  must  be  overruled,  and  the  defendant  allowed 
to  amend  on  payment  of  costs. 
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Same  Term.    Before  the  same  Justices, 
Harger  &  Durst  vs.  Edmonds  &,  Butts. 

In  an  BCti«n  of  coTenant,  by  a  landlord,  for  rent  due  npon  a  leaie  containing  a 
•orenant  on  the  part  of  the  lewor,  that  he  will  pat  the  demised  premises  in  rs- 
pair,  the  plaintiff  will  not  be  nonsuited  for  a  failure  to  prove  that  the  premises 
were  put  in  repair,  before  possession  was  taken  under  the  lease ;  nor  because 
it  appears  that  one  of  the  defendants  never  went  into  possession  with  the  other 


The  taking  of  possession  bj  one  of  the  lessees,  is  in  law  a  possession  by  both; 
and  the  fiict  that  the  pienuses  were  out  of  repair  is  a  matter  of  defence,  to  be 
proved  by  the  defendants. 

Such  a  possession,  by  one  lessee,  is  a  waiver  by  both  lessees,  of  the  condition 
precedent  of  putting  the  premises  in  repair ;  and  neither  can  avoid  the  pay- 
ment of  rent,  on  the  ground  that  the  lessor  has  failed  to  put  the  premises  in 
repair. 

The  opinions  of  witnesses,  as  to  the  amount  of  damages  a  party  has  sustained  by 
the  deprivation  or  withdrawal  of  water  from  a  tavern,  are  inadmissible  as  evi- 
dence. 

There  are  but  two  classes  of  cases,  (exclusive  of  some  exceptions,  such  as  proof 
of  hand-wziting,  and  the  Uke,)  in  which  the  opinions  of  witnesses,  strictly 
speaking,  are  evidence,  viz :  The  cases  of  persons  of  science,  knowledge,  or 
skill  in  relation  to  a  particular  subject  matter,  and  the  case  of  opinions  as  to 
value.    Per  Oridlbt,  J. 

In  an  action  of  covenant  for  rent  due  upon  a  lease,  the  defendants  cannot  rtemipt 
ibr  damages  sustained  by  reason  of  a  breach  of  covenant  on  the  part  of  the 
plaintiiT,  after  the  commencement  of  the  suit 

Where,  upon  the  trial,  a  party  offers  to  prove  two  connected  fiict*,  one  of  irhich 
is  inadmissible,  it  is  proper  for  the  court  to  reject  the  offer,  as  a  whole. 

Error  to  the  Oneida  common  pleas.  The  action  was  cov- 
enant, brought  by  the  plaintiffs  to  recover  rent  due  upon  a 
lease.  The  suit  was  commenced  before  a  justice  of  the  peace 
of  Oneida  county,  who  rendered  a  judgment  for  the  plaintiffs ; 
which  judgment  was  affirmed  by  the  court  of  common  pleas, 
on  appeal.  The  questions  arising  upon  the  trial,  and  the  facts 
in  the  case,  are  stated  in  the  opinion  of  the  court  At  the  close 
of  the  testimony  the  counsel  for  the  defendants  requested  the 
court  to  charge  the  jury  that  if  they  found,  from  the  evidence, 
that  the  demised  premises  were  not  put  in  the  state  of  repair 
by  the  plaintiffs  which  the  terms  of  the  lease  required,  and  that 
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Durst,  one  of  the  defendants,  had  neither  waived  the  breach  of 
the  covenants,  or  taken  possession  of  the  premises,  that  no  ac- 
tion on  the  covenant  could  be  maintained  against  him.  And 
also  that  in  that  case,  as  the  action  was  joint,  no  recovery  in 
this  suit  could  be  had  against  Harger,  the  other  defendant,  al- 
though he  went  into  the  possession  of  the  premises.  But  the 
court  declined  so  to  charge,  and  the  defendants  except^, 

D.  M.  K>  Johnson^  for  the  plaintiffs  in  error, 

C  Comstockj  for  the  defendants  in  error. 

By  the  Court,  Gridlet,  J.  The  action  in  the  court  below 
was  covenant  for  rent,  brought  on  a  sealed  indenture  of  lease, 
executed  on  the  24th  of  June,  1846,  demising  a  tavern  stand 
situated  at  a  place  near  Rome  called  Newville,  for  the  term  of 
nine  months  from  the  1st  of  July,  1846,  at  a  stipulated  rent. 
The  lease  contained  the  following  clause.  ^'And  the  said 
parties  of  the  first  part  agree  to  put  the  buildings  and  premises 
in  suitable  repair  for  the  same  to  b^  occupied  for  public  enter* 
tainment  by  the  said  parlies  of  the  second  part ;  and  also  to 
keep  in  repair  the  aqueduct  made  for  the  benefit  of  the  said 
premises ;  or  dig  a  well  pi)  said  premises  for  the  accommoda- 
tion of  the  same." 

I.  When  the  plaintiff  rested  his  case,  the  defendant  moved  for 
a  nonsuit,  on  the  ground  that  there  had  been  no  proof  that  the 
premises  had  been  put  in  repair,  before  occupation  was  taken 
under  the  lease ;  and  that  one  of  the  defendants,  (Durst,)  never 
did  take  actual  possession  of  the  premises  with  the  other  defen- 
dant. The  nonsuit  was  refused,  and  we  think  rightly.  The 
taking  of  possession  by  one  of  the  lessees,  was  in  law  a  posses- 
sion by  both ;  and  also,  in  our  judgment,  the  fact  that  the  prem- 
ises were  out  of  repair,  was  a  matter  of  defence  to  be  proved  by 
the  defendants. 

II.  A  more  difficult  question  arises  out  of  the  rejection  of 
certain  evidence  offered  by  the  defendants — the  history  of  which 
offers  and  rejections  extends  from  folio  66  to  folio  66,  of  the 

Vol.  IV.  33 
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ni.  The  offer  to  show  that  the  water  works  were  not  pat  in 
repair  aftet  the  comtneDcement  of  the  suit,  and  were  not  in 
repair  after  the  let  of  January,  1847 — a  time  previous  to  this 
commencement  of  the  suit — was  rejected  by  the  court,  for  the  ^ 
reason  that  the  defendant  could  not  recfm'pX  for  damages  after  / 
the  suit  commenced.  Now  this  decision  was  right.  (13  WmvL 
630.  1  Chit  PI  339,  ed.  of  1840.  2  Coweris  TV.  610, 1010.) 
But  it  now  appears  that  there  was  a  period  of  5  days  between 
the  1st  of  January,  1847,  and  the  commencement  of  the  suit. 
This  obviously  was  not  adverted  to  by  the  court ;  and  we  think 
that  when  the  reason  for  the  decision  was  given,  if  any  time 
previous  to  the  commencement  was  relied  on  by  the  defen- 
dant, he  should  have  spoken  then.  But  it  is  a  sufficient  answer 
to  the  objection  that  the  offer  consisted  of  a  proposition  to  prove 
two  connected  facts,  one  of  which  was  inadmissible.  The  court 
was  right  in  rejecting  the  offer,  as  a  whdter-^^SSee  Cowen  4* 
HilPs  Notes,  790.) 

lY.  In  relation  to  the  proposition  which  the  defendants'  coun^- 
sel  desired  the  court  to  charge  as  matter  of  law,  we  have  aN 
ready  expressed  our  opinion  that  the  view  of  the  court  was 
correct.  One  of  the  defendants  (whose  act  is  in  law  the  act 
of  both,)  waived  the  condition  precedent  of  putting  the  premises 
in  repair  before  entering  into  possession ;  and  cannot,  nor  can 
the  other  defendant^  refuse  to  pay  rent  for  the  reason  that  the 
premises  were  not  in  repair.  The  defendants  were  allowed  to 
recoupe  to  the  extent  of  the  damage  arising  from  this  cause ; 
and  that  was  all  they  were  entitled  to  do. 

Such  is  the  result  of  our  opinion  on  the  several  points  pre- 
sented in  this  causes  We  are  aware  that  some  of  the  questions 
rejected  by  the  court  below  were  on  the  border  line  which  sep- 
arates competent  from  incompetent  evidence,  and  might  perhaps 
have  been  allowed  without  the  infringement  of  any  important 
principle.  And  unless  the  other  evidence  which  was  admitted 
by  the  court,  had  appeared  to  us  to  give  the  defendants  a  full 
opportunity  of  presenting  their  entire  claim  for  damages,  or,  in 
other  words,  if  we  were  not  of  the  opinion  that  the  kind  and 
range  of  testimony  which  the  court  allowed  were  not  fully  ade^ 
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quate  to  present  the  defendant's  case  to  the  jury,  so  as  to  ensure 
him  a  full  measure  of  justice,  we  should  have  scrutinized  some 
of  the  questions  more  closely  than  we  have  done.  But  we  do 
not  see  any  reason  to  believe  that  injustice  has  been  done  the 
defendants. 

The  judgment  must  be  affirmed. 


Same  Team.    Before  the  same  Justices^, 
Giles  vs,  O'Toole. 

In  an  action  liy  a  leasee,  against  the  lessor,  to  recoYer  damages  for  a  teftisal  to 
give  possession  of  the  demised  premises,  the  pleuntiff  may  recover  the  damages 
arising  from  expenses  incarred  in  preparing  to  remove  to  and  occupy  the 
premises,  together  with  the  difference  between  the  real  value  of  the  rent  and 
the  sum  agreed  to  be  paid. 

Bat  he  is  not  entitled  to  recover  for  the  profits  which  he  might  have  made  in 
his  business,  had  he  occupied  the  premises.  Nor  can  he  prove  the  amount  of 
damages  sustained,  by  the  opinions  of  witnesses. 

Tlie  opinions  of  witnesses,  as  to  damage  or  loss,  are  not  competent  evidence,  even 
in  cases  where  the  damages  claimed  are  a  proper  suliject  of  recoveiy^ 

Whether  a  parol  lease  of  p^remises  for  one  year,  the  term  to  commence  in  Juturo, 
is  valid,  under  the  statute  of  frauds  1     Quare. 

Error  to  the  Oneida  common  pleas.  The  action  was  com- 
menced before  a  justice  of  the  peace.  O'Toole,  the  plaintiff, 
declared,  verbally,  for  the  violation  of  an  agreement  by  the 
defendant  Giles,  to  let  to  her  a  certain  store,  &c.  in  the  village 
of  Rome,  and  claimed  damages  to  the  amount  of  $100.  The 
defendant  pleaded  the  general  issue,  and  gave  notice  of  set-off. 
The  justice  gave  a  judgment  for  the  plaintiff  for  $41,47, 
and  on  appeal  to  the  common  pleas  that  judgment  was  af- 
firmed. In  the  common  pleas  the  plaintiff,  in  her  declaration, 
alleged  that  the  defendant  on  the  1st  of  December,  1844,  for 
and  in  consideration  of  $100,  agreed  to  lease,  and  did  lease  to 
the  plaintiff  certain  premises  for  the  period  of  one  year  from 
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that  date,  but  that  he  had  refused  to  deliver  poesession  of  the 
same.  Plea  the  general  issue,  with  notice  of  set-off.  It  ap- 
peared on  the  trial  that  the  plaintiff  was  a  milliner,  and  that 
the  building  was  rented  by  her  for  a  shop.  A  verbal  agreement 
made  by  the  defendant  in  October,  1844,  to  rent  the  premises 
to  the  plaintiff  for  a  year  from  the  1st  of  December  then  next, 
at  a  rent  of  $100,  was  proved ;  possession  to  be  given  as  soon 
as  the  building  should  be  completed.  No  certain  time  was 
fixed,  but  the  witness  understood  it  would  be  finished  that  falL 
Several  applications  were  made  to  the  defendant  to  deliver  pos- 
session of  the  premises,  which  he  finally  refused  to  do,  and 
occupied  the  same  himself.  The  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  the  verbal  lease  was  void  under 
the  statute  of  frauds,  as  being  for  a  longer  term  than  one  year 
from  the  making  thereof,  viz.  that  it  was  for  a  year,  to  com- 
mence infuturo.  The  court  decided  that  a  parol  lease  for  one 
year,  to  commence  infuturo^  was  valid,  and  refused  to  nonsuit 
the  plaintiff.  Albert  Q.  Beebe,  after  testifying  as  to  the  condi- 
tion of  the  plaintiff's  old  shop,  was  asked  what  would  the 
defendant's  shop  and  privileges,  and  use  of  water,  be  worth  to 
the  plaintiff,  per  year,  in  her  business  ?  To  this  question  the 
defendant's  counsel  objected,  because  the  damages  aimed  at  by 
the  question  were  not  reasonable  ;  and  because  it  called  for  the 
opinion  of  the  witness.  The  court  overruled  the  objection,  and 
received  the  evidence.  The  witness  answered  $220  to  $250. 
That  a  fair  rent  for  the  premises  was  about  $100 ;  but  that  in 
estimating  the  worth  of  the  premises  at  $100  to  $150  above 
the  rent,  the  witness  meant  that  the  plaintiff  could  in  that  store 
have  made  that  sum  net  profit,  in  her  business.  Henry  Yeazie 
testified  that  the  old  shop  looked  shabby  and  old,  and  that  the 
light  was  bad.  The  plaintiff's  counsel  then  asked  the  witness 
what  would  the  new  shop  be  worth,  per  year,  for  the  millinery 
business?  To  this  question  the  defendant's  counsel  objected, 
on  the  grounds,  (1.)  That  the  evidence  offered  was  a  violation 
of  the  true  rule  of  damages ;  (2.)  That  the  question  called  for 
the  opinion  of  the  witness  as  to  the  profits  of  the  millinery 
busjnesB.to  be  carried  on  in  the  store;  (3.); That  the  profits 
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which  might  be  made  were  of  too  uncertain  a  character,  and 
depended  upon  too  many  other  considerations  besides  location, 
to  be  adopted  as  the  criterion  of  damages,  j  The  court  overruled 
the  objection,  and  allowed  the  question  to  be  answered.  The 
witness  testified  that  he  was  not  acquainted  with  that  business ; 
that  he  thought  the  store  worth  $100  per  year ;  that  he  should 
suppose  the  profits  of  a  millinery  store  might  be  $400  or  $600 ; 
that  in  his  business  he  should  consider  it  worth  $100  over  other 
locations.  To  reverse  the  judgment  of  the  common  pleas  the 
defendant  brought  this  writ  of  error. 

C  Cofnstockj  for  the  plaintiflf  in  error. 

Foster  4*  Frosty  for  the  defendant  in  error. 

By  the  Courts  Gridley,  J.  The  plaintiff  in  the  court  be- 
low made  a  fair  bargain  for  the  premises  described  by  the 
witnesses,  for  the  term  of  one  year,  at  an  annual  rent  of  $100 ; 
and  relying  on  the  faithful  performance  of  his  contract  by  the 
defendant,  she  incurred  expenses  and  made  considerable  out- 
lays in  preparation  for  the  occupation  of  those  premises.  After 
having  been  kept  in  suspense  by  the  repeated  promises  of  the 
defendant  for  some  weeks,  she  was  met  at  last  by  a  flat  refusal 
on  his  part  to  perfonn  his  contract,  without  the  slightest  justi- 
fiable reason  for  its  violation.  Under  these  circumstances,  we 
feel  no  small  regret  in  being  obliged  to  reverse  the  judgment 
of  the  court  below.  But  we  have  no  alternative.  There  is  no 
authority  for  admitting  the  evidence  given  by  the  witnesses 
Beebe  and  B.  Yeazie.  I  do  not  doubt  the  right  of  the  plaintiff 
to  recover  the  damages  arising  from  expenses  incurred  in  pre- 
paring to  remove  to,  and  occupy,  the  premises  in  question, 
tc^ether  with  the  difference  between  the  real  value  of  the  rent, 
and  the  contract  price.  (See  Driggs  v.  Dwight^  17  Wend. 
71 ;  M€Lsterton  v.  The  MayoTy  ^c.  of  Brooklyn^  7  HUl^  67.) 
But  the  idea  of  founding  a  claim  to  damages  on  the  part  of  the 
plaintiff,  upon  proof  of  what  her  profits  would  be  in  the  milli- 
nery businessi  and  of  proving  those  damages  by  the  opinion  of 
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witnesses,  is  sanctioned  by  no  authority;  and  is  adopting  a 
rule  which  is  disapproved  and  condemned  in  17  Wend.  161 ; 
23  Id.  431 ;  24  Id.  668 ;  and  5  HiU,  603.  The  opinions  of  wit- 
nesses, as  to  damage  or  loss,  are  not  competent  evidence,  even 
in  cases  where  the  damages  claimed  are  a  proper  subject  of 
recovery.  The  facts,  and  all  the  facts  going  to  show  what  the 
damages  would  be,  should  be  given  in  evidence ;  and  the  jury 
must  then  draw  their  conclusion  from  the  testimony  of  the 
witnesses  as  to  the  amount  of  the  damage.  But,  notwithstand- 
ing the  plaintiff  might  be  entitled  to  the  value  of  her  bargain, 
{see  7  jEG/Z,  61,  77,)  yet  she  could  not  recover  for  the  profits 
which  she  might  have  made,  had  she  occupied  the  shop.  That 
principle  was  expressly  repudiated  in  the  case  of  Blanchard  v. 
Ely,  (21  Wend.  342.)  The  case  of  BriU  v,  Magler,  (23  Wend. 
354,)  (though  on  the  question  of  damages,  it  went  farther  than 
Judge  Bronson  in  that  case  would  admit  to  be  law,)  yet  did  not 
go  far  enough  to  justify  the  admission  of  the  evidence  in  this 
case.    The  question  was  in  that  case  one  of  value. 

The  question  "  what  would  Giles'  shop  and  privileges  and 
use  of  water  have  been  worth  to  the  plaintiff  per  year  in  her 
business  ?"  called  for  an  opinion  of  the  witness  founded  on  a 
great  variety  of  facts ;  and  on  the  profits  she  could  make  in 
that  shop  in  her  business ;  and  it  was  so  understood  by  the 
witness ;  and  his  answer  w^s  given  and  received  under  that 
view  of  the  object  of  the  inquiry.  The  admission  of  such  tes- 
timony was  an  error  for  which  the  judgment  must  be  reversed. 

The  question  as  to  the  validity  of  the  lease  itself,  under  our 
present  statute,  is  not  free  from  difficulty.  We  should  regret 
to  be  obliged  to  hold  this  lease  void ;  and  should  not,  unless 
the  language  of  the  present  act,  upon  the  settled  rules  of  con- 
struction should  require  it.  It  is  not  necessary  to  decide  it 
now ;  and  we  do  not 

Judgment  reversed. 
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Papen  executed  aC  the  Mune  tame,  and  relatiiig  to  tl^e  same  mbject  mattet,  elMidd 
be  constraed  together.  Upon  this  principle  a  nceipt,  for  a  payment  upon  • 
contract,  may  be  contradicted  by  other  papers  executed  simoltaneoiuly  with  the 
contract  and  receipt,  and  forming  a  part  of  the  ^ame  tran^ction. 

Evidence  not  within  any  iwae  framed  by  the  parties,  must  be  disregarded  on  the 
hearing,  though  it  may  have  been  received  without  objecti^.  And  a  deeiw 
founded  on  evidence  of  that  character  will  be  reversed. 

the  rale  is  explicit  and  absolute,  that  a  party  must  recover  ii;  chancery  according 
to  the  case  made  in  his  bill,  or  not  at  all — secundum  aUegata,  as  well  tM  probata. 

Inhere  a  party,  in  pleading,  has  alleged  a  fact  which  is  not  denied  by  his  adver- 
sary, such  fajci  must  be  taken  as  true,  and  cannot  be  contradicted  in  that  suit 

Nor  does  it  alter  the  case  that  such  fact  is  alleged  in  tlf  e  charging  and  not  in  the 
stating  part  of  a  bill  of  complaint. 

In  EciuiTT.  This  was  an  appeal,  by  the  defendants,  from 
a  decree  of  the  late  vice  chancellor  of  the  fourth  circuit  On 
the  26th  of  November,  1840,  articles  of  agreement  were  entered 
into  between  the  defendant,  John  Austin,  and  one  Pasco  Whit- 
ford,  (wiio  has  since  deceased,  leaving  the  other  defendants  as 
bis  representatives,)  of  the  first  part,  and  one  Jerome  Woodbury 
of  the  second  part,  under  their  respective  hands  and  seals,  by 
which  the  said  first  party  agreed  to  sell  and  convey  by  deed  in 
fee  to  the  said  Jerome,  and  the  latter  to  purchase,  a  certain 
piece  of  land  of  about  eleven  acres,  situate  in  Edwards,  in  the 
county  of  St.  Lawrence,  and  the  mills  and  mill  privileges  there- 
on, for  the  consideration  of  $1620  to  be  paid  as  follows — $500 
with  interest  on  the  26th  Nov.  1841,  $500  with  interest  on  the 
26th  Nov.  1842,  $206,66  with  interest  on  the  26th  Nov.  1843^ 
$206,66  with  interest  on  the  26th  Nov.  1844,  and  $206  with 
interest  on  the  26th  Nov.  1845.  The  counterpart  of  this  agree- 
ment, set  up  and  admitted  in  the  answer,  diflered  only  from 
that  in  the  bill,  by  the  sum  of  66  ceqts  in  the  last  payment, 
which  was  probably  omitted  by  mistake  in  the  agreement  given 
to  Woodbury.  Woodbury,  with  the  approbation  of  the  other 
parties,  took  the  immediate  possession,  of  the  premises. 
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On  the  day  of  making  the  above  contract,  Woodbury  paid 
to  Austin  and  Whitford  $1079,  to  apply  upon  and  in  part  satis- 
faction of  such  contract,  and  a  receipt  for  the  same  was  endorsed 
upon  the  contract,  and  subscribed  by  Austin  and  Whitford 
respectively.  The  bill  stated  that  on  the  17th  of  May,  1842, 
Woodbury  assigned  and  transferred  to  the  complainant  all  his 
right  and  title  to  the  said  contract,  by  an  instrument  in  writing 
subscribed  by  him,  and  the  complainant  thereupon  took  pos- 
session of  the  same  premises,  with  the  knowledge  of  the  defen- 
dant Austin,  and  had  hitherto  continued  in  possession. 

It  was  admitted  by  the  pleadings  that  Pasco  Whitford  died 
intestate,  on  January  7th,  1842,  leaving  ii  widow  and  divers 
children  and  grandchildren  his  heirs  at  law,  him  surviving, 
all  of  whom  were  parties  defendants.  That  the  defendants,  John 
Austin  and  Benoni  Whitford,  one  of  said  heirs,  were  appointed 
the  administrators  of  the  said  Pasco  Whitford  deceased.  Since 
the  complainant  became  the  owner  of  the  contract,  he  had  paid 
to  the  defendant  Austin,^  to  apply  on  it,  and  which  had  been 
endorsed  on  the  counterpart  of  the  said  agreement  in  the  com- 
plainant's hands,  and  subscribed  by  the  defendant  Austin,  the 
following  sums,  to  wit :  on  the  2d  Jan.  1843,  the  sum  of  $75,92, 
on  the  25th  Nov.  1843,  the  sum  of  $161,  on  the  26th  Nov.  1844, 
the  sum  of  $235,18,  which  was  accepted  and  received  by  the 
said  Austin,  and  on  the  26th  Nov.  1845,  he  tendered  to  the  said 
John  Austin  the  further  sum  of  $220,42,  which  the  complain- 
ant alleged  was  all  that  remained  due,  and  demanded  a  deed. 
The  defendant  refused  to  accept  it,  or  to  give  a  deed.  The 
complainant  averred  that  all  the  moneys  due  on  the  contract 
bad  been  paid,  satisfied  and  discharged,  and  that  all  the  cove- 
nants and  conditions  on  the  part  of  Woodbury  to  be  performed 
had  been  fully  performed  and  kept,  and  that  nothing  was  now 
due  or  to  become  due  thereon.  The  bill  set  out  various  pre- 
tences of  the  defendants,  among  which  it  was  alleged  that  the 
defendants  pretended  that  $1000,  being  part  of  the  large  en- 
dorsement on  the  contract,  was  received  in  a  farm,  which  was  at 
the  time  of  taking  it  subject  to  an  incumbrance  which  Woodbury 
was  to  pay  off,  and  that  unless  that  was  paid  off  by  him,  the  farm 
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was  not  to  apply  as  a  payment  on  the  contract ;  whereas  in 
truth  the  farm  was  received  at  and  for  the  sum  of  $1000,  and 
to  apply  on  the  contract  absolutely. 

The  bill  called  for  a  specific  performance  of  the  agreement, 
and  waived  an  answer  under  oath.  The  material  facts  in  the 
case  were  substantially  admitted.  The  main  point  litigated 
was  as  to  the  payment  of  $1079  endorsed  on  the  contract  the 
day  it  was  entered  into.  The  defendants  admitted  that  an  en- 
dorsement to  that  amount  was  made  upon  the  contract,  as 
stated  by  the  bill ;  but  they  denied  that  it  was  so  endorsed  as 
an  absolute  payment,  but  insisted  that  its  application  to  the  con- 
tract depended  upon  the  performance  by  Woodbury  of  certain 
covenants  and  agreements  to  be  performed  by  him.  They 
stated  that  on  the  2d  March,  1840,  Woodbury  purchased  a  farm 
of  John  Lafarge,  situate  in  Jefferson  county,  containing  lOT-ff^ 
acres,  and  gave  back  to  him  a  mortgage  for  a  part  of  the  con- 
sideration money,  being  $625,  payable  in  five  years  thereafter, 
with  interest ;  that  this  mortgage  being  unpaid  and  a  lien  upon 
the  said  Jefferson  county  farm,  Woodbury  and  his  wife,  on  the 
said  26th  Nov.  1840,  for  the  consideration  expressed  of  $1620, 
conveyed  the  farm  by  warranty  deed  to  the  defendants,  John 
Austin  and  Pasco  Wbitford,  in  the  lifetime  of  the  latter,  in  fee 
simple.  That  Woodbury  at  the  same  time  entered  into  a  cov- 
enant with  Austin  and  Wbitford  to  pay  off  and  discharge  the 
said  mortgage ;  that  Woodbury  requested  the  defendants,  Aus- 
tin  and  Wbitford,  to  endorse  on  the  contract  in  question  $1079, 
being  $1000  of  the  consideration  money  agreed  upon  for  the 
farm,  and  $79,  the  price  of  certain  other  property  sold  by  Wood- 
bury to  Austin  and  Wbitford,  and  agreed  that  if  they  would 
make  such  endorsement  on  said  contract,  the  receipt  should  not 
be  deemed  evidence  of  payment  of  $1000  on  the  contract,  un- 
less Woodbury  should  fully  pay  off  and  discharge  the  La  Farge 
mortgage.  And  the  answer  averred  that  the  endorsement  of 
$1079  was  made  upon  the  contract  under  the  express  agree- 
ment with  Woodbury  that  unless  he  paid  off  the  La  Farge 
mortgage,  the  said  receipt  should  be  deemed  null  and  void. 
The  answer  admitted  that  the  complainant,  in  the  spring  of 
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).842,  took  an  assignmeDt  from  Woodbury  of  his  interest  in  the 
contract  and  went  into  possession,  and  has  since  continued  in 
possession,  but  without  the  assent  or  approbation  of  the  defen- 
dants, and  alleged  that  Woodbury  was  insolvent  when  be  so 
assigned,  and  had  been  ever  since ;  that  the  complainant  knew 
of  bis  insolvency  at  the  time  he  took  the  assignment,  and  was 
uxibrmed  of  the  La  Farge  mortgage,  and  of  all  the  matters 
above  alleged,  and  insisted  that  he  was  bound  by  the  above 
agreement  of  Woodbury.  The  answer  admitted  the  other  pay- 
meats,  as  stated  in  the  bill,  and  the  tender  on  the  26th  Nov. 
1845,  of  the  sum  of  $220,42,  and  thb  refusal  of  the  defendant 
to  take  it  as  a  full  payment,  but  avowed  his  willingness  to  take 
it  abd  apply  it  on  the  contract ;  thfbt  the  defendant  had  before 
notified  the  complainant  that  the  $1000  endorsement  was  null 
and  Void,  and  that  this  sum  had  now  in  part  been  paid  on  the 
contract.  The  answer  then  denied  that  all  the  payments  on 
the  contract  had  been  made ;  alleged  that  the  La  Farge  mort* 
gage  was  not  paid  by  Woodbury,  and  had  been  foreclosed  at 
law,  and  that  the  premises  were  sold  about  the  18th  Sept.  1843, 
and  bid  in  by  La  Farge  for  $775.  The  answer  insisted  that 
the  defendants  Were  not  bound  to  convey  the  premises  to  the 
complainant ;  denied  that  the  sum  of  $1000  was  paid  to  the 
defendants  by  Woodbury^  and  denied  all  combination,  &c.  The 
infant  defendants  put  in  a  general  answer,  submitting  their 
rights  to  the  protection  of  the  court.  Replications  were  filed 
and  proofs  taken.  The  vice  chancellor  made  a  decree  direct- 
ing a  specific  performance  of  the  agreement  by  the  defendants, 
with  costs ;  and  directing  them,  on  the  payment  of  the  sum 
due  on  the  day  the  tender  was  made,  to  execute  to  the  com- 
plainant a  deed  of  the  premises,  in  fee,  with  covenants  against 
their  own  acts ;  the  amount  due  at  that  time,  to  be  ascertained, 
and  the  form  of  the  deed  to  be  settled  and  approved  of  by  a 
master. 

/.  A>  Spencer  Sf  C.  G.  Myers^  for  the  appellants. 

Q>  P.  Kirklontiy  far  the  respondent. 
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J3y  M<  Ceurt,  Oridley,  J.  This  is  an  appeal  from  a 
decree  of  the  late  vice  chancellor  of  the  fourth  circuit,  directing 
the  specific  performance  of  a  contract  to  convey  certain  land$ 
situated  in  the  town  of  Edwards,  in  the  county  of  Si.  Lawrence. 
The  bill  was  filed  by  Thomas,  as  assignee  of  one  Jerome  Wood- 
bury, setting  out  a  contract,  bearing  date  on  the  36tb  of  No- 
vember, 1840,  by  which  the  defendant  Austin,  ai|d  one  Pasco 
Whitford,  (who  has  since  died,  leaving  the  other  defendants 
his  representatives,)  contracted  to  sell  and  convey  the  premises 
in  controversy,  on  the  payment  of  the  purchase  price  of  ^1620, 
in  the  manner  stated  in  the  agreemenL  The  bill  then  set  forth 
the  payment,  at  the  date  of  the  contract,  of  $1079,  and  the  en- 
dorsement of  the  receipt  of  that  sum  on  the  contract.  This 
averment  is  followed  by  a  statement  of  the  payment  of  the 
further  sum  of  $75  on  the  2d*of  January,  1843,  of  0161  on  the 
25th  of  November  of  the  same  year,  of  $235,18  on  the  26th  of 
November,  1844,  and  of  the  tender  of  $220,42  on'the  26th  <tf 
November,  1845,  accompanied  with  the  demand  of  a  deed,  and 
a  refusal  by  Austin,  the  surviving  vendor,  either  to  accept  the 
tender  or  to  convey  the  land. 

The  stating  part  of  the  bill  is  followed  by  a  statement  of 
various  pretences  set  up  by  the  defendants,  with  the  charges  of 
the  complainant  thereon,  among  which  is  the  following,  relating 
to  the  payment  of^$1000  parcel  of  the  endorsement  of  $1079  : 
*^  And  at  other  times  the  several  persons  aforesaid  and  their 
confederates,  pretend  that  the  said  one  thousand  dollars  was 
received  in  a  farm,  which  was  at  the  time  of  the  taking  of  the 
same,  subject  to  an  incumbrance,  which  the  said  Woodbury  was 
bound  and  did  agree  to  pay  off  and  discharge.  And  that  un- 
less paid  and  discharged,  the  said  sum  was  not  to  apply  as  a 
payment  on  the  said  contract ;  whereas,  in  truth  and  in  fact, 
the  said  farm  was  received  at  and  for  the  sum  of  one  thousand 
dollars,  and  to  apply  on  the  said  contract  at  that  sum,  and  that 
such  application  was  absolute  and  unconditional ;  and  that  th.e 
said  Austin  and  Whitford  took  the  covenant  of  the  said  Wood- 
bury, to  pay  off  and  discharge  any  incumbrance  there  mighi 
be  on  the  «aid  farm.'' 
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From  this  brief  statement  of  the  contents  of  the  bill,  it  ap- 
pears that  the  ground  of  relief  assumed  by  the  complainant, 
was  the  payment  of  the  entire  purchase  price  of  the  premises 
described  in  the  contract ;  and  this  was  made  out  by  counting 
the  farm  which  was  conveyed  to  Austin  and  Whitford  at  $1000, 
as  an  absolute  payment  of  that  sum,  notwithstanding  it  was 
incumbered  by  a  mortgage  for  $625,  to  one  La  Farge,  which 
Woodbury  had  agreed  to  pay  off  and  discharge.  It  will  be 
borne  in  mind  that  it  is  a  part  of  the  complainant's  own  case, 
unequivocally  stated  on  the  face  of  his  bill,  that  the  farm  was 
received  at  the  price  of  $1000,  Woodbury  paying  off  the  in- 
cumbrance ;  so  that  if  Woodbury  should  fail  to  pay  it  off,  the 
amount  actually  received  by  Austin  and  Whitford  would 
amount  to  only  $375,  instead  of  $1000. 

The  important  point,  therefore,*  for  the  defendants  to  admit 
or  deny,  was  the  fact  whether  by  the  agreement  of  the  parties, 
the  farm  was  to  be  regarded  as  an  absolute  payment,  to  the 
amount  of  the  $1000,  whether  the  mortgage  should  be  paid  off 
by  Woodbury  or  not ;  and  in  the  latter  event,  that  Austin  and 
Whitford  were  to  look  to  the  personal  liability  of  Woodbury. 
This  important  fact,  so  essential  to  the  complainant's  success, 
was  positively  denied  in  the  answers,  and  we  think  they  are 
fully  sustained  by  the  proofs.  The  receipt  endorsed  on  the 
contract,  is  only  prima  facie  evidence,  and  is  open  to  explana- 
tion and  contradiction.  The  explanation  is  furnished  by  cer- 
tain instruments  in  writing,  which  bear  the  same  date  with 
the  contract  and  the  receipt ;  and  which,  we  are  to  presume, 
were  executed  at  the  same  time.  Those  instruments  are  the 
deed  of  the  Jefferson  county  farm,  and  the  covenant  of  Wood- 
bury to  discharge  the  mortgage  which  La  Farge  held  against  it 
The  receipt  endorsed  on  the  contract,  the  deed  executed  by 
Woodbury,  and  the  guaranty  of  Woodbury  against  the  mort- 
gage, appear  by  the  papers  themselves  connected  with  the  state- 
ment in  the  bill  and  the  evidence  in  the  case,  to  have  been 
executed  at  the  same  time,  independently  of  the  presumption 
arising  from  their  bearing  the  same  date.  It  is  a  familiar  prin- 
ciple that  papers  executed  at  the  same  time  and  relating  to  the 
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same  subject  matter  should  be  construed  together.  (3  Wend. 
233.  16  John.  458.  1  JEKtt,  601.  Cowen  ^  Hitts  Notes, 
1421,  2.)  Thus  an  absolute  deed  and  a  defeasance  bearing 
the  same  date,  are  read  together  and  are  construed  as  a  morlgage. 
Applying  that  rule  to  the  case  under  consideration,  and  bear- 
ing in  mind  the  allegations  of  ihe  bill,  we  find  this  receipt  en* 
dorsed  on  the  contract,  (which  would  prima  facie  prove  the 
payment  of  so  much  cash,)  to  be  false.  No  money  was  in  fact 
paid,  and  instead  of  $1000  being  received,  a  farm  was  conveyed, 
which  was  worth,  subject  to  the  mortgage  upon  it,  but  $376. 
The  fair  reading  of  the  receipt,  in  connection  with  the  cotem- 
poraneous  papers,  would  be  this:  "Rec'd  as  part  payment  upon 
this  contract  a  farm  at  the  valuation  of  $1000,  but  inasmuch 
as  this  farm  is  subject  to  a  mortgage  of  $625,  which  Mr.  Wood- 
bury agrees  to  pay  off,  it  is  not  to  be  ultimately  taken  as  a  pay- 
ment of  $1000  unless  the  mortgage  shall  be  discharged,  pursuant 
to  his  agreement."  The  receipt  has  thus  been  explained  and 
contradicted ;  and,  as  it  now  appears  that  the  mortgage  was 
not  paid  by  Woodbury,  but  was  foreclosed  and  the  land  sold, 
the  payment  of  the  moneys  due  on  the  contract,  set  out  in  the 
bUl,  has  entirely  failed. 

Again  ;  we  think  that  the  bill  must  have  been  dismissed 
without  the  aid  of  the  conclusive  testimony  furnished  by  the 
cotemporaneous  papers.  If  the  endorsement  had  been  made 
of  the  $1000  for  the  farm,  as  an  absolute  payment  of  that  sum, 
(Austin  and  Whitford  relying  on  the  ability  and  integrity  of 
Woodbury  to  keep  his  covenant,  and  to  pay  off  the  mortgage.) 
and  Woodbury  had,  in  violation  of  his  covenant,  permitted  the 
land  to  be  sold  on  the  mortgage,  and  then,  on  paying  up  the 
residue  of  the  moneys  due  on  the  contract,  should  demand 
a  deed,  he  would  invoke  the  powers  of  a  court  of  equity  in 
vain.  That  court  never  awards  the  pound  of  flesh,  even 
when  the  agreement  to  pay  it  is  strictly  proved.  The  exercise 
of  this  equitable  jurisdiction  is  never  a  matter  of  right,  but 
always  of  discretion,  and  when  the  compulsory  performance  of 
a  contract  would  be  hard,  unconscionable  and  inequitable,  it  is 
always  refused.    If  this  bill  had  been  filed  by  Woodbury  him* 
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sdf,  the  chatieellor  would  have  said  to  him,  '<  yoa  muM  d0 
equity  to  the  defendants  before  yoa  ask  it  of  them.  You  must 
first  make  good  your  own  covenant,  by  the  violation  of  which 
the  farm,  which  was  received  by  them  at  $1000,  has  been 
utterly  lost,  before  you  ask  them  to  perform  theirs.  Make  good 
the  $1000  payment  which  has  failed  by  your  own  default  and 
for  which  you  are  slill  liable,  before  you  ask  a  decree  found- 
ed upon  a  hypothesis  of  its  actual  receipt.  You  stand  in 
the  attitude  of  a  party  who  demands  the  deed  of  a  farm^ 
which  he  has  paid  for  in  a  consideration  which  he  has  guar* 
anteed,  and  which  has  become  worthless  by  the  failure  of  the 
guaranty." 

The  argument  need  not  be  further  extended,  to  show  that 
Woodbury's  claim  to  relief  would  be  utterly  hopeless.  The 
complainant  took  the  contract  subject  to  all  the  rights  and  lia-* 
bilities  of  Woodbury  upon  it  when  he  assigned  it,  and  mast 
abide  the  same  decision  which  would  have  been  made  against 
Woodbury.  He,  moreover,  (opk  it  with  full  notice  of  what 
Austin  claimed,  as  to  the  $1000  payment,  and  made  provision 
in  his  contract  with  Woodbury  for  the  very  event  that  has  oc- 
curred.   He  must,  therefore,  share  the  fate  of  his  assignor. 

We  come  now  to  a  consideration  of  the  ground  upon  which 
the  late  learned  vice  chancellor  of  the  4th  circuit  disposed  of 
this  case.  And  it  is  sufficient  to  say,  that  he  did  it  by  creating 
a  new  issue  which  the  parties  had  not  framed  in  the  pleadings, 
and  by  adopting  an  hypothesis  of  fact  not  only  not  found  in  the 
bill,  but  in  direct  conflict  with  that  portion  of  it  which  we  have 
extracted  and  given  in  the  very  language  of  the  complainant^ 
verified  by  his  oath.  The  hypothesis  of  the  vice  chancellor  is^ 
that  the  Philadelphia  farm  was  received  not  at  $1000,  but  at 
$1620,  and  that  the  purchase  price  of  the  farm  of  which  the 
bill  seeks  a  conveyance,  has  been  fully  paid,  notwithstanding 
Woodbury  failed  to  pay  off  the  outstanding  mortgage.  It  muit 
be  confessed  that  there  is  some  evidence  to  justify  that  conclu- 
sion ;  but  the  vice  chancellor  must  have  overlooked  the  fiicC) 
that  this  evidence  was  not  within  any  issue  which  the  par- 
ties had  framed.    In  such  a  case,  it  is  well  settled  that  such 
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evidence,  though  it  may  have  beea  received  without  objec- 
tion, must  be  disregarded  on  the  hearing,  and  that  a  decree 
founded  on  evidence  of  that  character,  will  be  reversed.  This 
principle,  to  this  precise  extent,  was  adjudged  by  the  court 
for  the  correction  of  errors  in  the  case  of  James  v.  McKer- 
'  non,  (6  John,  Rep.  543,  559,  565.)  See  also  to  the  same 
effect,  1  Barh,  Ch.  Pr.  339 ;  10  Wheat.  Rep.  189 ;  1  John. 
Ch.  Rep.  117.  The  rule  is  explicit  and  absolute,  that  a 
party  must  recover  in  chancery  according  to  the  case  made 
in  bis  bill,  or  not  at  all;  "secutidum  allegata"  as  well  as 
*^  probata." 

There  is  also  another  principle  of  pleading,  quite  analogous 
to  that  now  under  consideration,  which  forbids  the  complain- 
ant from  availing  himself  of  the  testimony  on  which  the  vice 
chancellor  founded  his  decree  ;  that  is  this  :  that  in  a  case  in 
which  the  pleader  has  alleged  a  fact  which  is  not  denied  by 
his  adversary,  such  fact  shall  be  taken  as  true,  and  cannot  be 
contradicted  in  that  suit.  Of  this  description  is  the  fact  that 
the  Jefferson  county  farm  was  received  at  $1000,  and  that 
Woodbury  was  bound  to  pay  off  the  outstanding  mortgage. 

There  is  no  force  in  the  suggestion  that  this  fact  is  alleged 
in  the  charging  and  not  in  the  stating  part  of  the  bill.  It  is 
stated  in  its  appropriate  place,  and  furnishes  one  of  the  few 
instances  in  which  the  statement  of  a  fact  is  legitimately 
reserved  for  the  charging  part  of  the  bill.  But  it  is  just  as 
much  a  part  of  the  plaintiff's  case,  and  if  the  statement  be 
untrue,  the  party  is  just  as  liable  to  an  indictment  for  per- 
jury, and  the  defendant  is  just  as  much  bound  to  answer  it,  as 
though  it  bad  been  .alleged  in  the  stating  part  of  the  bill.  {See 
4  Paigt^s  Rep.  365 ;  Hoffmanns  Prac.  in  Master^ s  Office,  p. 
260.)  (a) 

If  the  Jefferson  county  farm  had  been,  in  truth,  taken  at  the 
price  of  $1620,  the  complainant  should  have  amended  his  bill. 
He  has  not  done  so,  however,  and  the  consequence  is  that  the 
whole  of  the  evidence  on  that  subject  being  not  within  the  issue, 

{a)  Seeidaol  Barb.  Ch.  Pr.  131. 

Vol,  it.  36 
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should  have  been  excluded  from  the  consideration  of  the  court. 
We  have  not  deemed  it  necessary  to  examine  the  other  ques- 
tions discussed  on  the  argument.  The  decree  must  be  reversed, 
Md  the  Qoinplainant's  bill  dismissed  with  costs. 


Same  Term,    Before  the  same  Justices, 
Stanton  vs.  Camp  and  others. 

Tliere  is  a  well  defined  diitinction  between  the  liabilities  of  principal  and  ageal^ 
respectively,  upon  contracts  under  seal  and  upon  those  not  onder  seal.  Per 
Allen,  J. 

In  order  to  make  the  covenants  in  a  sealed  a^eemeat,  eiecvted  by  an  agent,  the 
covenants  of  the  principal,  the  agreeipent  qiust  be  executed  in  his  name,  and 
his  seal  must  be  affixed  to  it,  and  it  nyust  purport  to  be  his  deed,  and  not  the 
deed  of  the  agent.  In  simple  contracts,  the  intent  of  the  parties  has  a  con- 
trolling influence  in  determining  the  liability  of  the  parties  upon  them.  Per 
Allen,  J. 

In  respect  to  the  liability  of  the  principal,  on  written  contracts  not  under  seal,  if 
the  name  of  the  principal,  and  a  relation  of  agency,  be  stated  in  the  writing, 
and  the  agent  is  really  authorized,  the  principal  alone  is  bound,  unless  the  lan- 
guage expresses  a  clear  intention  to  bind  the  agent  personally. 

The  rule  as  to  verbal  contracts  b  similar  to  that  which  prevails  as  to  written  con- 
tracts not  under  seal.  When  the  relation  of  principal  and  agent  exists,  in  re- 
gard to  a  contract,  and  is  known  to  the  other  party  to  exist,  and  the  principal 
is  disclosed  at  the  time,  as  such,  the  contract  is  the  contract  of  the  principal ; 
and  the  agent  is  not  bound  unless  credit  was  given  to  him,  expressly  and  ex- 
clusively, and  it  was  clearly  his  intention  to  assume  a.  personal  responsibility. 

Where  a  written  contract,  for  the  building  of  a  church  edifice,  was  entered  into 
by  the  defendants  as  the  "  committee"  of  a  religious  society,  on  its  behalf,  and 
was  subscribed  by  them  as  such,  the  intent  being  clearly  to  bind  the  corpora- 
tion as  principal  and  not  the  defendants  as  agents,  and  the  name  of  the  princi- 
pal and  the  fact  of  the  defendants'  agency,  as  well  as  the  want  of  individual 
interest  in  the  defendants  in  the  subject  matter  of  the  contract,  all  appeared  on 
the  fiice  of  such  contract;  Held  that  those  facts  might  be  pleaded  in  bar  of  an 
action  upon  such  contract,  against  the  members  of  the  committee  personally. 

Scrawls,  at  the  end  of  signatures  to  a  copy  of  an  agreement  set  forth  in  a  plead* 
Ing,  cannot  supply  the  place  of  an  averment  that  the  agreement  was  sealed. 
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Demurrer  to  the  defendants'  second  plea.  The  declara« 
tion  was  upon  articles  of  agreement  which  were  set  out  at 
length  therein^  made  add  entered  into  on  the  8th  day  of  April, 
1844,  between  the  plaintiff  of  the  first  part,  and  ''  the  Sackett's 
Harbor  Presbyterian  Society,  by  their  committee,  of  the  second 
part,"  by  which  the  plaintiff  agreed  with  "  the  said  party  of  the 
second  part,"  for  a  specified  consideration  to  be  paid  to  him  "  by 
the  said  party  of  the  second  part,"  to  erect  a  church  edifice  '^  for 
said  Presbyterian  society."  The  contract  contained  minute 
specifications  as  to  the  manner  and  style  in  which  the  work 
was  to  be  done,  and  the  time  within  which  the  building  was  to 
be  completed ;  and  concluded  as  follows :  '<  To  all  which  the 
parties  have  hereunto  set  their  hands  and  seals  the  day  and 
year  above  written. 

Elijah  Stanton,  (l.  s.) 

Geo.  Camp,  ,       ^   Com- 

R.  S.  RoBBiNS,  &c.  ^  *   *'  mittee." 

There  was  no  allegation  in  the  declaration  that  the  contract 
was  under  seal.  The  plaintiff  averred  a  performance  of  the 
contract  on  his  part,  and  a  breach  by  the  defendants  in  not 
paying  the  sum  agreed  to  be  paid  him,  and  claimed  that  a  bal- 
ance of  $2500  was  due  him,  and  alleged  a  promise  by  the  de- 
fendants to  pay  it.  The  defendants  pleaded,  Ist.  The  general 
issue :  2d.  That  the  plaintiff  ought  not  to  have  or  maintain  his 
action  against  them  because,  at  the  time  of  making  the  con- 
tract set  forth  in  the  declaration,  and  the  promises  and  under- 
takings therein  mentioned,  the  Sackett's  Harbor  Presbyterian 
Society,  mentioned  in  such  contract^  was  a  religious  society 
duly  organized  and  incorporated  according  to  law,  and  was  a 
corporation  in  fact  and  in  name  under  and  by  virtue  of  the 
statutes  of  this  state  concerning  religious  incorporations,  by  the 
name  of  the  Sacketi^s  Harbor  Presbyterian  Society,  and  that 
the  defendants  were  the  committee  and  agents  of  said  incorpo- 
ration or  society,  duly  authorized  and  empowered  to  act  for  it 
or  in  their  behalf,  and  to  make  the  Contract  set  forth  in  the 
declaration ;  and  as  such  committee  and  agents,  and  not  for 
themselves  or  in  their  own  behalf^  individually  or  otherwise,  did 
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make  and  eoter  into  the  said  contract  with  the  plaintiff:  con- 
chiding  with  a  verification,  and  prayer  of  judgment 

The  plaintiff  demurred  to  the  second  plea,  and  assigned  the 
following  causes :  That  it  did  not  set  forth  the  facts  which  au- 
thorized and  empowered  the  defendants  to  act  as  the  agents 
of  the  society  in  making  the  contract ;  that  it  did  not  allege 
that  the  contract  was  made  on  hehalf  of  the  said  Sackett's  Har- 
bor Presbyterian  Society ;  that  it  did  not  aver  that  the  plaintiff 
knew  that  the  defendants  were  legally  authorized  to  make  and 
seal  a  contract  for  and  on  behalf  of  the  said  Sackett's  Harbor 
Presbyterian  Society ;  that  the  paper  executed  as  set  forth  in 
the  declaration  shows  that  it  was  executed,  not  on  behalf  of  the 
said  society,  but  in  behalf  of  the  defendants. 

Joinder  in  demurrer. 

C.  P.  Kirklarid,  for  the  plaintiff. 
John  Clarke^  for  the  defendants. 

By  the  Court,  Allen,  J.  It  was  assumed  upon  the  argu- 
ment that  the  agreement  set  out  in  the  declaration  was  under 
seal.  But  there  is  no  averment  of  the  sealing,  or  of  any  other 
fact  from  which  it  can  be  inferred.  The  scrawls  at  the  end  of 
the  signatures  to  the  copy  of  the  agreement  as  set  forth,  cannot 
supply  the  place  of  an  averment  that  the  agreement  was  seal- 
ed. (1  Chit.  PL  397,  Springf.  ed.  1833.  Van  Santvoord  v. 
Sandford,  12  John,  197.) 

There  is  a  well  defined  distinction  between  the  liabilities  of 
principal  and  agent,  respectively,  upon  contracts  under  seal  and 
upon  those  not  under  seal.  A  technical  rule  prevails  in  rela- 
tion to  the  liability  of  the  principal  upon  covenants  entered  in- 
to by  an  agent,  which  not  unfrequently  prevents  the  manifest 
intent  of  the  parties  from  being  carried  into  effect,  and  which 
has  never  been  applied  to  commercial  and  other  simple  con- 
tracts, except  perhaps  in  Baker  v.  Mech.  Ins.  Co,,  (3  Wend. 
94,)  where  the  distinction  does  not  appear  to  have  been  ad- 
verted to. 


m  THE  SXn>RBME  COURT.  £77 


Stanton  v.  Camp. 


*  In  order  to  make  the  covenaDts  in  a  sealed  agreement  exe- 
cuted by  an  agent  the  covenants  of  the  principal,  the  agreement 
must  be  executed  in  his  name,  and  his  seal  must  be  affixed  to 
it,  and  it  must  purport  to  be  his  deed  and  not  the  deed  of  the 
agent.  In  simple  contracts  the  intent  of  the  parties  has  a  con- 
trolling influence  in  determining  the  liability  of  parties  upon 
them.  {Plait  v.  CcUkell,  3  Denio,  604.  Townsend  v.  Hulh 
bard^  4  HUl^  351.)  Chancellor  Walworth,  in  the  last  case, 
says :  <'  Less  strictness  is  required  when  tlie  instrument  is  not 
under  seal,  it  being  sufficient  in  such  case  if  the  intent  to  bind 
the  principal  appear  in  any  part  of  the  instrument."  {See  also 
same  case  in  supreme  court,  23  Wend.  435 ;  Mann  v.  Chand' 
ler,  9  Mass.  Rep.  335.    Ham.  Pr.  4*  Agent,  336.) 

If  it  should  be  conceded  that  the  agreement  was  in  fact 
sealed  in  the  manner  assumed  upon  the  argument— the  scrawls 
representing  seals — and  also  that  the  seal  was  not  the  seal  of 
the  corporation  so  as  to  bind  it,  it  by  no  means  follows  that  the 
defendants  are  personally  liable  upon  the  covenants.  It  does 
not  appear,  as  it  siiould  do  to  bind  them,  that  they  intended  to 
covenant  for  themselves,  and  bind  themselves  to  the  perform* 
ance  of  the  covenants,  which  is  indispensable  to  their  liability. 
{CkUter  v*  Warn,  9  Mass.  Rep.  218.  Townsend  v.  Corning, 
23  Wend.  436,  44a) 

Considering  the  written  agreement  as  a  simple  contract,  then 
the  Presbyterian  Society,  as  a  corporation  or  association,  was 
the  contracting  party.  The  rule  to  be  extracted  from  the  report^ 
ed  cases,  is  well  expressed  in  1  Am,.  Leading  Cases,  449,  note, 
as  follows :  ^'  In  respect  to  the  liabilty  of  the  principal,  on  writ- 
ten contracts,  if  the  name  of  the  principal  and  a  relation  of 
•agency  be  stated  in  the  writing,  and  the  agent  really  be  author- 
ized, the  principal  alone  is  bound  unless  the  language  express 
a  clear  intention  to  bind  the  agent  personally."  {See  the  note 
und  cases  tited.)  In  the  case  before  us,  the  intent  was  clearly 
to  bind  tlie  principal  and  not  the  agent.  The  name  of  the  prin- 
cipal, and  the  fact  of  the  agency  of  the  defendants,  as  well  as 
the  interest  of  the  principals  and  the  want  of  individual  inter- 
est in  the  defendants,  in  the  subject  matter  of  the  contract,  aU 
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appear  in  the  written  agreement.    The  defendants  are  no« 
where  named  as  the  contracting  parties,  and  no  expression  is 
used  indicating  an  intent  to  bind  the  defendants  to  the  per- 
formance of  the  agreements 

If  the  agreement  was  a  sealed  agreement,  and  the  defend- 
ants personally  liable  upon  it,  it  cannot  avail  the  plaintiff  in 
this  action.  He  has,  by  his  form  of  action,  waived  whatever 
advantage  that  fact  would  give  him  in  an  action  of  covenant, 
directly  upon  that  instrument.  He  has  treated  it  as  superseded 
by  a  subsequent  parol  agreement,  and  his  rights  are  to  be  de- 
termined by  that  parol  agreement.  And  whether  it  was 
an  express  promise;  or  as  is  more  probable,  merely  a  promise 
which  the  plaintiff  would  imply  from  the  facts  averred  in  his 
declaration^  is  not  very  material. 

The  plaintiff  entirely  fails  to  show  any  personal  liability  on 
the  part  of  the  defendants,  upon  such  parol  agreement  The 
plaintiff  himself  sets  out  the  agreement  under  which  he  com- 
menced the  work,  from  which  the  agency  of  the  defendants^ 
and  the  character  of  the  agency,  must  have  been  fully  known 
to  him.  And  every  act  of  the  defendants  must  be  presumed  to 
have  been  done  in  their  character  of  agents,  and  not  as  indi^ 
viduals  acting  in  their  own  behalf.  The  relation  of  principal 
and  agent  continued  during  the  performance  of  the  work,  as 
appears  by  the  plaintiff's  own  showing ;  and  the  rule  as  to  verbal 
contracts  is  similar  to  that  which  prevails  as  to  written  con- 
tracts not  under  seal.  "  When  the  relation  of  principal  and 
agent  exists  in  regard  to  a  contract,  and  is  known  to  the  other 
party  to  exist,  and  the  principal  is  disclosed  at  the  time,  as  such^ 
the  contract  is  the  contract  of  the  principal,  and  the  agent  is  not 
bound  unless  credit  had  been  given  to  him  expressly  and  exclu- 
sively and  it  was  clearly  his  intention  to  assume  a  personal 
responsibility."  (1  Am.  Leading  Cases,  464,  fioie.  La  Farge 
y.  Kneelandj  7  Cowen,  456,  and  other  cases  cited,)  There 
was  no  credit  given  to  the  agents,  and  no  evidence  of  intention 
on  their  part  to  assume  personal  responsiblity. 

The  plea  of  the  defendants  states  matters  which  constitute 
a  good  defence  to  the  action,  whether  it  is  found  upon  the 
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agreement  in  writing  or  upon  the  parol  undertaking  alleged  in 
the  declaration.  There  is  only  one  objection  that  could  have 
been  taken  to  the  plea,  and  that  is,  that  it  does  not  expressly 
aver  knowledge  of  the  agency  of  the  defendants  in  the  plain- 
tiff at  the  lime  of  the  contract.  But  this  objection  was  not 
taken,  and  if  it  had  been,  we  think  it  would  be  well  answered 
by  the  fact  that  the  whole  record  shows  knowledge  on  the  part 
of  the  plaintiff.  In  Brackway  v.  AUen^  (17  Wend,  40,)  it  was 
held  that  when  individuals  subscribe  their  proper  names  to  a 
promissory  noV^,  prima  facie  they  are  personally  liable,  although 
they  add  a  description  of  die  character  in  which  the  note  is 
given ;  but  such  presumption  of  liability  may  be  rebutted  by 
proof  that  the  note  was  given  in  fact  by  the  makers,  as  the  agents 
of  a  corporation,  for  a  debt  of  the  corporation  due  to  the  payee, 
and  that  they  were  duly  authorized  to  make  such  note  as 
the  agents  of  the  corporation.  And  such  facts  may  be  plead- 
ed in  bar  of  an  action  against  the  maker  personally,  averring 
knowledge  on  the  part  of  the  payee. 

We  think  this  case  on  all  fours  with  the  case  at  bar,  and  that 
the  plea  must  be  held  to  be  a  good  plea  in  bar  of  the  action. 
Judgment  must  be  given  for  the  defiindants,  with  leave  to  the 
plaintiff  to  amend  on  payment  of  costs. 


New- York  Special  Term,  October,  1848.  Edmonds^  Justice. 
DupRE  and  others  1;^.  Thompson  and  others. 

A  court  of  equity  will  not  set  aside  a  Tolnntary  conreyance,  on  the  application 
of  the  grantors,  on  the  ground  that  they  were  ignorant  as  to  what  wonl4  ^  its 
legal  effect  and  operation,  and  made  a  mistake  in  point  of  law. 

Courts  do  not  undertake  to  relieve  parties  firom  their  acts  and  deeds  fairly  done, 
on  a  full  knowledge  of  the  facts,  though  done  under  a  mistake  of  the  law. 

This  rule  prevails  in  all  cases  of  compromises  of  doubtAil,  and  perhaps  in  all 
cases  of  douhted,  rights,  and  especially  in  all  cases  of  family  anangemeata ; 


52SO  CASES  IN  LAW  AND  BCtUITT  [Oct.  1 


Dupre  V.  ThompioB. 


but  if  relaxed  where  there  U  a  total  igaoraace  of  title,  fimnded  on  the  mwtahe 
of  a  plain  and  settled  principle  of  law,  and  in  caaea  of  imposition,  miarepreien- 
tation,  undue  influence,  misplaced  confidence,  or  surprise. 

It  is  now  to  be  regarded  as  well  settled,  notwithstanding  the  earlier  cases,  that 
any  legal  trust  is  sufficient  to  sustain  a  devise  or  conyeyance  to  a  trustee,  of  an 
estate  eoounensurate  with  such  trust,  without  reference  to  the  illegal  tnisla 
which  the  testator  or  grantor  has  attempted  to  create  in  the  same  estate.  And 
that  in  trusts  of  personal  property,  a  suspension  of  the  absolute  ownership  of  a 
part,  illegally,  will  not  render  void  the  disposition  of  the  residue. 

The  statute  is  to  be  allowed  to  work  out  the  destruction  of  the  legal  parts,  only 
when  they  wonld  of  necessity  uphold  the  illegal  paits  with  them. 

A  conveyance  of  perM>nal  estate  to  trustees,  in  trust  to  invest  the  same  and  pay 
the  interest  to  certain  specified  persons  for  life,  with  a  limitation  to  the  children 
of  each  upon  their  respective  deaths,  may  be  vatid  as  to  the  first  takers,  al- 
though the  limitations  over  be  void. 

In  EauiTY.  This  was  a  bill  in  equity  to  set  aside  a  deed 
of  trust  from  the  next  of  kin  of  Susan  Durand  to  the  defendant 
Thompson.  On  the  25th  of  January,  1834,  Mrs.  Durand,  being 
the  owner  of  certain  personal  property,  made  a  will  disposing 
of  all  her  estate  among  her  three  daughters,  Mary,  wife  of 
Joseph  Dupre,  Cecilia,  wife  of  G.  F.  R.  Johnston,  and  Louisa 
Durand.  On  the  8th  June,  1842,  Mrs.  Durand  died,  but  her 
intended  will  was  inoperative  by  reason  of  a  defective  execu- 
tion of  it,  only  one  person  having  witnessed  it.  The  daughters 
and  their  husbands  being  desirous  to  remedy  the  defective  exe- 
cution of  the  will,  executed  a  confirmatory  instrument,  whereby 
they  granted,  released  and  renounced  to  Thompson  and  an- 
other, (since  dead,)  the  executors  named  in  the  will,  all  their 
right,  title,  interest  and  claim  to  all  and  singular  the  assets  and 
effects  of  the  deceased,  to  take,  receive,  and  hold  the  same  ac- 
cording to  the  terms  of  the  intended  will,  and  upon  the  trusts 
therein  declared.  The  proposed  will  gave  the  interest  of  one- 
third  of  the  estate  to  Louisa,  the  principal  to  be  invested  by  the 
executors,  and  its  income  to  be  received  by  them  and  paid  over 
to  her.  On  her  death,  the  principal  to  her  children,  if  any,  sur- 
viving, with  power  of  disposition  to  her,  however,  by  will.  An- 
other third  was  given  to  Mary,  wife  of  Dupre,  in  the  same 
roanoer,  and  the  other  third  the  executors  were  directed  to  re- 
tain in  their  hands,  and  keep  invested,  and  apply  the  income 


1848.]  IN  THE  SUPREME  COURT.  281 


Dapie  V.  Thompson. 


from  time  to  time  to  the  support  and  maintenance  of  the  other 
daughter,  Cecilia,  wife  of  Johnston,  and  of  her  children  during 
her  life,  at  their  discretion,  and  on  her  death  to  make  similar 
application  for  the  support,  education  and  maintenance  of  her 
children  until  they  should  respectively  attain  the  age  of  twenty- 
one,  and  on  their  attaining  that  age,  she  gave  to  each  of  them 
an  equal  share  of  such  third.  And  it  was  also  provided  that 
in  case  either  of  the  daughters  should  die,  leaving  no  children 
surviving  them,  and  Louisa  or  Mary  should  not  dispose  of  their 
shares  by  will,  the  share  of  the  person  so  dying  should  go  to 
the  survivor,  to  be  added  to  the  capital  of  her  original  share, 
and  to  be  deemed  originally  part  thereof,  to  be  enjoyed  in  the 
same  manner  and  to  be  subject  to  the  same  investments  and 
trusts  as  in  the  original  shares,  both  as  to  capital  and  income. 
A  post  nuptial  settlement  had  been  made  between  Mr.  and 
Mrs.  Johnston,  and  R.  W.  Martyn  and  others,  as  trustees,  in 
August,  1833,  of  all  interest  and  estate  which  by  virtue  of  his 
marriage,  Johnston  had  or  could  claim  in  and  to  his  wife's 
personal  estate,  and  her  share  of  her  father's  real  and  per- 
sonal estate,  which  contained  a  covenant  that  all  sums  and 
personal  property  to  which  she  might  be  entitled  from  her 
mother,  was  also  thereby  assigned  to  the  trustees,  subject  to  the 
trusts  of  the  settlement  The  bill  was  filed  in  the  names  of 
Dupre  and  wife,  Johnston  and  wife,  and  Mrs.  J.'s  trustees  under 
the  marriage  settlement,  and  Louisa  Durand,  against  Thomp- 
son, and  Mrs.  Dupre  and  Mrs.  Johnston,  to  set  aside  the  deed 
of  confirmation  as  it  was  called,  as  being  void,  and  to  bave^he 
estate  of  Mrs.  Durand,  which  was  personal  property  only,  dis- 
tributed as  in  case  of  intestacy. 

WUHam  Bliss,  for  the  plaintiffs,  claimed  that  the  deed  was 
yoid  because,  (1.)  It  sought  to  establish  a  will  which  was  abso- 
lutely void ;  (2.)  The  power  of  alienation  of  at  least  two-thirds 
of  the  whole  property  was  suspended  for  more  than  two  lives 
in  being  at  the  making  of  the  instrument ;  (3.)  The  trustees 
of  Mrs.  Johnston,  under  her  marriage  settlement,  had  not  ex- 
ecuted it 
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D.  lardy  cootra,  insisted  that  the  object  was  not  to  confirm 
a  void  will,  but  to  create  an  estate  upon  the  trusts  mentionad 
in  another  paper ;  that  each  daughter  had  a  grantable  interest ; 
that  it  was  a  voluntary  instrument  which  the  parties  making 
it  could  not  set  aside  except  for  fraud  or  mistake,  which  had 
not  been  suggested ;  that  there  was  no  suspension  of  the  power 
of  alienation  for  a  moment ;  that  the  grant  to  Mrs.  Johnston's 
children  vested  in  presenti^  the  possession  only  being  postponed 
until  majority ;  and  that  if  the  limitations  over,  after  the  death 
of  the  daughters,  were  void,  the  life  estates  of  the  daughters 
were  good,  and  they  being  living,  no  bill  could  be  filed  now  to 
set  the  deed  aside. 

Edmonds,  J/  There  are  two  reasons  why  I  cannot  grant 
to  these  plaintiffs  the  decree  they  seek,  to  set  aside  the  whole 
of  this  trust  deed.  First,  It  was  a  voluntary  conveyance  on 
their  part,  and  they  seek  to  vacate  it,  not  on  the  ground  of  a 
mistake  as  to  matter  of  fact,  but  because  they  were  ignorant 
what  would  be  its  legal  effect  and  operation,  and  had  made  a 
mistake  in  a  point  of  law.  Now  courts  do  not  undertake  to 
relieve  parties  from  their  acts  and  deeds  fairly  done  on  a  full 
knowledge  of  the  facts,  though  under  a  mistake  of  the  law. 
{Lyon  V.  Richmond,  2  John.  Ch.  R.  61.  Oark  v.  Dutcher, 
9  Cowenj  649.  Ihmi  v.  Rouamanier,  8  Wheat.  174;  8.  C  1 
JPeiersy  1.)  This  is  the  general  rule,  that  a  mistake  of  this 
character  is  not  a  ground  for  reforming  a  deed  founded  on  such 
mistake.  But  I  do  not  mean  to  assert  that  there  are  no  excep- 
tions to  the  rule,  or  that  there  may  not  be  cases  in  which  a 
court  of  equity  will  relieve  against  a  plain  mistake  arising  from 
ignorance  of  the  law.  The  rule  prevails  in  all  cases  of  com- 
promises of  doubtful  and  perhaps  in  all  cases  of  doubted  rights ; 
and  especially  in  all  cases  of  &raily  arrangements;  and  is 
relaxed  where  there  is  a  total  ignorance  of  title,  founded  in  the 
mistake  of  a  plain  and  settled  principle  of  law,  and  in  cases  of 
imposition,  misrepresentation,  undue  influence,  misplaced  con- 
fidence, or  surprise.  And  it  may  safely  be  affirmed,  on  the 
highest  authority,  as  a  well  established  doctrine,  that  a  mere 
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■aked  mfatake  of  law,  nnattended  with  any  such  special  cir- 
cmnslances  as  have  been  snggeeted,  furnishes  no  ground  for 
relief.  (1  Story's  Eq.  Juris.  »  137,  138.)  The  case  under 
consideration  appears  to  me  clearly  to  come  within  the  general 
rale,  and  not  within  the  exception.  There  is  no  pretence  of 
impofttion,  misrepresentation,  undue  influence,  misplaced  confi- 
dence, or  surprise.  These  daughters,  with  the  consent  of  their 
husbands,  being  seised  of  an  absolute  ownership  of  this  (M'operty 
in  severalty,  saw  fit  to  settle  it  upon  themselves  for  life,  and 
upon  their  children  in  fee  after  their  death,  so  that  it  might  be 
exempt  from  any  control  of,  or  responsibility  for,  any  husbands 
which  they  then  had  or  might  afterwards  have.  So  fitr  they 
understood  their  rights,  and  seem  to  have  had  a  due  compre- 
hension of  what  they  desired ;  and  so  far  no  mistake  of  either 
law  or  fact  is  suggested.  But  in  attempting  to  provide  for  the 
contingency  of  the  daughters  dying  without  children,  it  is  al- 
leged that  they  have  made  some  limitations  over  which  are 
void,  which  it  is  supposed  they  would  not  have  made  if  they 
had  well  understood  the  law. 

Allowing  all  this  to  be  so,  (and  it  is  the  strength  of  the  case 
as  made  out  for  the  plaintiffs,)  I  see  in  it  nothing  to  bring  it 
within  the  exceptions  of  the  rule,  but  on  the  other  hand,  so  fiBur 
as  two  of  the  plaintifis  are  concerned,  a  desire  to  take  that 
which  belonged  originally  to  the  wives,  from  a  very  proper 
settlement  of  it  upon  those  wives  and  their  children,  and  subject 
it  to  their  own  control  and  a  liability  to  their  debts.  The  claim 
does  not  commend  itself  to  the  favor  of  the  court,  and  I  cannot 
allow  it,  unless  compelled  to  do  so  by  some  stem  rule  of  law, 
which  I  have  not  yet  found,  nor  been  referred  to. 

Second.  The  other  ground  is  that  if  these  limitations  over, 
after  the  death  of  the  tenants  for  life,  are  void,  as  is  claimed,  it 
by  no  means  follows  that  therefore  the  trust  wholly  falls  to  the 
ground  and  the  plaintiffs  become  entitled  to  have  it  declared 
void. 

I  was  a  member  of  the  court  of  errors  when  the  case  of  Lor- 
iUard,  the  pioneer  case  under  our  new  statute  of  uses  and  trusts^ 
came  before  that  court,  and  I  always  regarded  with  fiivor  the 
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idea  of  the  chancellor  of  applying  the  doctrine  of  approximation 
to  that  will,  and  applying  the  nullification  of  the  statute  to 
those  parts  alone  which  absolutely  required  it.  And  I  regretted 
to  see  the  court  of  last  resort  use  the  instrument  of  destruction 
so  widely  as  they  did  in  that  case,  and  in  that  of  James'  will ; 
and  I  accordingly  rejoice  now  to  perceive  that  as  our  courts 
have  progressed  in  the  task  of  interpreting  that  statute,  they 
have  returned  to  the  sound  views  then  put  forth  by  the  chan- 
cellor. It  is  now  to  be  regarded  as  well  settled,  notwithstanding 
the  earlier  cases,  that  any  legal  trust  is  sufficient  to  sustain  a 
devise  or  conveyance  to  a  trustee,  of  an  estate  commensurate 
with  such  trust,  without  reference  to  the  illegal  trusts  which 
the  testator  or  grantor  has  attempted  to  create  in  the  same 
estate.  {Hawley  v.  James,  6  Paige,  458.  Darling  v.  Rogers, 
22  Wend.  483.  Goit  v.  Cook,  7  Paige,  521.  Irvifig  v.  De- 
kay,  9  Id.  527.  Kane  v.  Gott,  24  Wend.  666.)  And  that  in 
trusts  of  personal  property,  a  suspension  of  the  absoFute  owner- 
ship of  a  part,  illegally,  will  not  render  void  the  disposition  of 
the  residue.  {Van  Vechten  v.  Van  Veghten,  8  Paige,  128.) 
The  statute  is  to  be  allowed  to  work  out  the  destruction  of  the 
legal  parts,  only  when  they  would  of  necessity  uphold  the  ille- 
gal parts  with  them.  The  effect  of  the  operation  of  this  rule 
upon  the  case  in  hand  is  easily  to  be  seen.  It  is  to  sustain  this 
trust  for  at  least  the  lives  of  two  of  the  daughters,  whatever 
may  become  of  the  remainder  over  after  their  deaths,  and  sus- 
taining the  deed  thus  far  does  not  necessarily  uphold  any 
invalid  limitations  over. 

The  bill  of  complaint  does  not  ask  to  have  those  limitations 
over  declared  void ;  it  seeks  to  set  aside  the  whole  trust  deed ; 
to  have  it  decreed  that  Susan  Durand  died  intestate ;  that  an 
account  may  be  taken  of  what  has  come  into  the  hands  of  the 
trustee;  and  that  the  residue,  after  due  administration,  be  paid 
over  to  the  plaintiflfs.  This  cannot  be  done,  under  the  view  I 
have  taken  of  this  case.  Thompson  is  holding  under  a  trust, 
valid  as  yet,  and  it  will  be  time  enough  to  raise  the  other  ques- 
tions in  the  case  when  he  shall  claim  to  hold  under  one  that 
may  become  invalid  by  some  future  occurrence.    But  it  must 
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not  be  inferred,  because  I  have  viewed  the  case  as  if  the  limi- 
tations over  after  the  death  of  two  life  tenants  were  void,  that 
I  intend  to  hold  that  they  are  so.  I  have,  it  is  true,  examined 
that  question,  but  I  purposely  abstain  from  deciding  it ;  because 
my  decision  on  that  point  is  not  necessary  to  the  determniation 
of  this  case. 

There  is  only  one  other  point  which  it  is  necessary  to  con- 
sider ;  to  wit,  the  objection  that  Mrs.  Johnston's  trustees  under 
ber  post  nuptial  settlement  were  not  parties  to  the  trust  deed 
executed  with  Thompson.  That  marriage  settlement  was 
executed  nine  years  before  Mrs.  Durand's  death,  and  of  course 
conveyed  no  title  to  Mrs.  Johnston's  trustees  to  the  inheritance 
which  she  thus  subsequently  derived  from  her  mother.  Under 
the  covenant  contained  in  it,  she  and  her  husband  might  have 
been  obliged  to  convey  to  them,  in  a  proper  manner ;  but  until 
that  was  done,  the  title  to,  and  ownership  in,  the  property  thus 
inherited,  was  in  her  and  her  husband,  and  it  was  not  necessary 
to  the  validity  of  the  trust  deed  to  Thompson  that  the  trustees 
under  her  marriage  settlement  should  unite  in  executing  it. 

How  far  the  execution  of  the  deed  by  her  and  ber  husband 
can  operate  to  give  one  set  of  trustees  a  preference  over  the 
other,  is  a  question  which  does  not  arise  here. 

The  bill  must  be  dismissed,  with  costs.  ^ 


Ulster  Special  Term,  October,  1848.    Parker^  Justice. 

Hasbrovck  and  others,  adm'rs,  6cc,  and  others,  vs,  Shuster 

and  others. 

It  10  improper  to  file  a  rapplemental  bill  where  there  is  no  alteration  in  the  inlei^ 
ests  of  the  parties,  and  no  particular  circumstances  requiring  fVirther  discovery, 
and  the  relief  is  not  varied  by  the  subsequent  matter,  but  the  plaintiff  may 
have  all  the  relief  to  which  he  is  entitled,  under  the  original  bill. 

Bat  a  sapplemental  bill  may  b6  filed  when  fiicta  have  oecomd  rabseqiiMit  totlia 
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iliiif  of  the  oiigiiMl  ImU,  whidi  TU7  the  idasf  to  whkh  te 
tied  under  the  oiiginal  bilL 
Thus  where  a  tnll  ii  filed  by  legatees,  for  the  purpoee  of  collecting  legadee  charged 
upon  real  eetate  in  the  handi  of  deviieee,  under  which  bill  the  plaintiffi  would 
be  entiUed  to  a  decree  for  the  eale  of  the  real  estate  for  the  payment  of  their 
l^ades,  and  an  agnement  ia  anbeeqiiently  made  between  the  legatees  and 
devisees  which  would,  in  addition  to  that  relief;  warrant  a  decree  against  the 
defendants  personally,  a  supplemental  bill  is  proper. 

In  Equity.  This  was  a  demurrer  to  a  sappletnental  biH 
The  original  biD  was  filed  in  1830  by  David  A.  Hasbrouck  and 
others,  for  the  purpose  of  collecting  certain  legacies  the  payment 
of  which  was  charged  upon  lands,  under  the  last  will  of  Lewis 
Brodhead  deceased.  The  bill  had  been  amended  and  revived 
by  stipulation,  so  as  to  be  adapted  to  changes  of  parties  that 
bad  taken  place  at  different  times.  After  showing  what  facts 
had  been  set  forth  in  the  original  bill,  it  was  alleged  in  the  sup- 
plemental bill,  among  other  things,  that  since  the  filing  of  the 
original  bill  the  plaintifls  had  been  for  a  time  in  the  possession 
of  the  lands  devised,  under  an  agreement  with  the  defendants 
to  whom  the  same  were  devised,  that  the  rents  and  profits 
should  be  applied  towards  making  permanent  improvements 
thereon,  and  that  they  had  been  so  applied ;  and  that  in  1843 
an  agreement  was  made  between  David  A.  Hasbrouck  for  him- 
self and  others  claiming  the  legacies,  of  the  one  part,  and  Lewis 
iBrodhead,  one  of  tb^  defendants,  for  himself  aiid  the  other  de- 
ants,  that  the  piaintiflfs  should*  surrender  up  the  premises 
to  the  defendants,  and  that  the  defendants  should  pay  to  the 
plaintiffs  the  legacies,  and  the  costs  of  the  suit  then  pending; 
and  that  the  premises  were  surrendered  to  the  defendants  ac- 
cordingly ;  that  David  A*.  Hasbrouck  died  soon  afterwards,  and 
that  his  representatives  did  not  learn  of  said  agreement  until 
long  afterwards ;  the  fact  of  the  making  of  said  agreement  not 
having  been  communicated  to  them  by  the  said  defendants. 
And  that  the  defendants  refused  to  carry  the  agreement  into 
effect  Other  matters  were  alleged,  in  the  supplemental  bill, 
to  which  bill  the  defendants  excepted  for  impertinence. 
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/.  Van  Buren  of  Kingston,  for  the  plaintiflii. 
M*  Schoanmaker^  for  the  defendants* 

Parkbb,  J.  The  rule  is  wdl  settled,  as  claimed  by  the  de- 
fendants' counsel,  that  where  there  is  no  alteration  in  the 
interests  of  the  parties,  nor  any  particular  circumstance  requiring 
farther  discovery,  and  the  relief  is  not  varied  by  the  subsequent 
natter,  but  the  plaintiff  might  have  all  the  relief  to  which  be 
is  entitled,  under  the  original  bill,  a  supplemental  bill  is  im- 
proper. {Adams  v.  Dawding,  2  Mad.  59.  MUner  v.  Hare- 
v>ood^  17  Ves.  144.)  This  supplemental  bill  is  not  sought  to  be 
flustained  on  the  ground  of  a  change  in  the  interests  of  parties ; 
nor  could  it  be  supported  for  the  purpose  of -a  discovery,  no  an- 
swer on  oath  being  required.  If  it  can  be  sustained  at  all,  it  is 
on  the  ground  that  the  facts  subsequently  occurring  vary  the 
relief  to  which  the  plaintiff  is  entitled  under  the  original  bill. 
Upon  this  latter  ground,  I  think  the  supplemental  bill  properly 
filed.  Under  the  original  bill  the  relief  would  have  been  a  sale 
of  the  premises  declared  sulqect  to  the  equitable  lien.  But  the 
agreement  set  forth  in  the  supplemental  bill  would,  in  addition, 
have  warranted  a  decree  against  the  defendants  personally,  on 
their  undertaking.  As  admitted  by  the  demurrer,  it  was  a 
▼alid  agreement,  made  for  a  good  consideration  and  binding  on 
the  defendants,  who  were  equitably  bound  to  pay  the  legacies, 
if  the  land  was  of  sufficient  value,  and  who  received,  under  it, 
the  possession  of  the  premises. 

It  is  further  objected  that  the  facts  on  which  the  supplemen- 
tal bill  rests  can  only  be  properly  brought  before  the  coon  by  an 
orig^al  bill,  or  a  new  suit  The  answer  to  this  objection  is 
that  these  facts  do  not  alcxie  present  the  plaintiffs'  case.  If  a 
suit  were  brought  on  the  subsequent  agreement,  it  would  be 
proper,  and  I  think  necessary,  to  allege  as  a  consideration  for 
the  defendants'  promise,  the  legacies  to  the  plaintiffs  and  the 
equitable  Hen  pre-existing  on  the  lands  charged.  To  set  forth 
properly  the  whole  case,  in  such  a  suit,  would  be  to*  allege  the 
fiids  appearing  in  this  suit  in  both  the  original  and  supplemen- 
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tal  bills.  An  allegation  of  the  supplemental  facts  alone  would 
not  be  sufficient.  I  see  no  more  propriety  for  requiring  a  new 
original  bill,  to  give  the  plaintiffs  the  benefit  of  the  agreement, 
than  there  would  be  to  reach  property  acquired  by  a  defendant 
after  the  filing  of  a  creditor's  bill.  In  such  a  case  a  supplemental 
bill  may  be  filed.  {Eager  v.  Price^  2  Paige,  337.)  In  both 
cases,  the  previous  as  well  as  the  subsequent  facts  are  necessa- 
rily to  be  considered  together,  in  awarding  the  requisite  relief 
The  supplemental  facts  and  circumstances  are  material  and 
beneficial  to  the  merits  of  the  original  cause,  and  not  merely 
such  as  bear,  as  evidence,  on  the  facts  in  issue  in  the  original 
cause.    {Stary^s  Eq.  PL  §  337.) 

I  think  it  is  right  that  the  plaintiffs  should  have  all  the  facta 
before  the  court,  to  enable  it  to  judge  properly  of  the  case,  and 
that  the  demurrer  is  not  therefore  well  taken.  (2  Barb,  Ch. 
Rep.  61,  67.  Candler  v.  Petit,  1  Paige,  168.  1  Hoff.  Ch. 
Rep.  398.)  The  exceptions  to  the  supplemental  bill  are  well 
taken,  and  must  be  allowed.  As  the  costs  of  the  exceptions 
would  probably  about  equal  the  costs  on  the  demurrer,  no  coats 
on  the  demurrer  or  exceptions  will  be  allowed  to  either  party. 
And  the  defendant  must  answer  the  supplemental  bill  within 
twenty  days. 


MovROB  Special  Teem,  October,  1848.     WeUet^  Justice. 

Beach  vs,  Shaw. 
Shaw  vs.  Beach  &  Hewett. 

A  final  decree  in  a  eouit  of  equity,  containing  special  profvidoiM,  eaimot  be  ca- 
tflted,  nnleas  it  haa  been  brought  to  the  notice  of  the  coait,  and  the  aanction  of 
the  comt  obtained. 

In  a  court  of  equity,  no  order  or  decree,  excepting  in  a  few  specified  cases  pro- 
vided for  by  rule,  which  only  relate  to  the  fbrm  and  manner  of  pfoeeeding,  aad 
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do  not  affset  the  merito,  can  ever  be  taken  by  defiiult,  or  without  the  actual  di- 
rection or  approval  of  the  court. 
Accordinj^lj,  where  a  final  decree,  purporting  on  ite  face  to  have  been  made  at  a 
general  term  of  the  court,  was  entered  in  vacation,  upon  the  report  of  a  referee, 
in  punniance  of  a  stipulation  between  the  parties,  without  any  direction  or  con- 
sent of  the  court  having  been  given,  such  decree,  and  all  subsequent  proceed- 
ings, were  set  aside,  as  irregular. 

In  EauiTT.  Motion  to  set  aside  decree  and  subsequent 
proceedings.  Beach  and  Shaw,  the  parties  in  the  first  suit,  be- 
came partners  on  the  12th  day  of  April,  1843,  id  carrying  freight 
on  the  Erie  canal,  and  in  towing  boats.  Beach  filed  his  bill  in 
chancery,  before  the  vice  chancellor  of  the  the  8th  circuit,  on 
the  I3th  of  September,  1845,  to  wind  up  the  concerns  of  the 
partnership.  Shaw  put  in  his  answer  on  the  3d  September, 
1846.  A  cross*bill  was  filed  on  the  3d  September,  1846,  by 
Shaw,  against  Beach  and  Hewett,  the  defendants  in  the  second 
suit.  On  or  about  the  4th  December  1846,  Beach  and  Hewett 
put  in  their  answers  to  the  cross-bill.  No  proofs  were  taken  in 
those  causes  until  on  or  about  the  29th  of  September,  1847,  when 
by  consent,  the  causes  were  referred  to  Enos  Poraeroy,  Esq.,  to 
take  the  proofs  therein,  and  an  order  was  entered  with  the  clerk  of 
Monroe  county  accordingly.  Subsequently,  and  on  the  14th  of 
February,  1848,  a  stipulation  was  signed  by  the  solicitors  for 
the  respective  parties,  waiving  the  reference  before  Pomeroy, 
and  submitting  the  matters  involved  in  the  suits,  to  Elias  Weed. 
Weed  made  a  report  in  the  causes,  dated  April  15, 1848,  by 
which  Shaw  was  found  indebted  to  Beach  in  the  sum  of  $1805, 
27.  About  the  3d  day  of  May,  1848,  a  decree  was  entered  in 
said  causes,  based  on  that  report,  for  the  sum  of  $1805,27,  and 
an  execution  afterwards  issued  to  the  sheriff  of  Monroe  county. 
Shaw  was  unable  to  obtain  Weed's  statement  of  allowances, 
&c.  so  as  to  know  whether  he  had  considered  matters  not  sub- 
mitted ta  him,  until  the  early  part  of  July,  1848,  and  for  that 
reason  could  not,  and  did  not,  take  steps  to  prevent  the  enter- 
ing the  decree.  But  he  afterwards  obtained  Weed's  full  state- 
ment. The  stipulation  by  which  the  parties  referred  the  mat- 
ters in  controversy  to  the  referee  Weed,  after  entitling  the  causes 
proceeded  as  follows :  "  The  above  two  causes  being  at  issue, 

Vol.  it.  37 
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and  having  been  referred  to  Enos  Poroeroy,  Esq.  to  take  proofs, 
&c.  it  is  hereby  stipulated  by  and  between  the  parties,  that  the 
reference  be  waived,  and  instead  thereof  that  the  said  causes 
and  all  matters  involved  therein  be  submitted  for  final  adjudi- 
cation and  settlement  to  Elias  Weed  of  Buffalo,  whose  decis- 
ion as  to  the  matters  aforesaid  being  certified  or  reported  by 
him,  shall  be  the  authority  for  and  basis  of  a  final  decree  in 
each  of  said  causes  in  accordance  with  his  report,  which  decree 
may  be  entered  by  either  party  on  receipt  of  said  report,  and 
said  decrees  when  so  entered  at  any  time  in  term  or  vacation 
shall  be  final  and  irreversible,  and  against  which  no  exception 
or  appeal  can  or  may  be  entered."  The  stipulation  then  pro- 
ceeded to  provide  what  papers,  books  and  documents  should  be 
laid  before  the  referee,  and  in  relation  to  the  manner  in  which 
the  referee  should  proceed,  and  the  assumptions  upon  which 
he  should  make  his  decision.  It  then  provided  that  the  referee 
should  by  his  report  order  that  a  specific  sum  should  be  paid 
in  gross  by  one  party  to  the  other,  without  costs.  That  any 
partnership  existing,  or  which  had  existed  between. the  parties^ 
be  dissolved.  That  Shaw  and  Beach  should  execute  mutual 
releases  of  all  rights  and  demands  growing  out  of  their  partner- 
ship or  otherwise,  excepting  as  modified  by  said  decree,  to 
be  entered,  and  that  Shaw  should  execute  to  Hewett  his  receipt 
in  full  of  all  demands,  or  release  all  demands  upon  the  report 
being  made.  The  stipulation  was  dated  14th  February,  1848, 
and  signed  by  the  solicitors  for  the  respective  parties.  No  order 
of  reference  was  entered  upon  the  stipulation.  On  the  15th  of 
April,  1848,  the  referee  made  his  report  by  which  he  found  due 
to  the  said  Ebenezer  S.  Beach  from  the  said  Horatio  N.  Shaw, 
the  sum  of  $1805,27,  and  reported  and  decreed  "  that  the 
same  be  paid  with  interest  from  the  date  hereof,  without  costs 
of  suit."  The  referee  also  reported  and  decreed  a  dissolution 
of  the  partnership  between  Beach  &  Shaw.  Also  that  upon  the 
payment  of  the  said  sum  of  money  and  interest,  said  Beach  & 
Shaw  should  execute  and  deliver  mutual  releases.  Also  that 
any  partnership  between  Shaw  &  Beach,  and  Hewett,  or  be- 
tween Beach  &  Hewett  be  dissolved..    Also  that  Shaw  execute 
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to  Hewett  a  receipt  in  full,  &rC.  The  report  was  entitled  in 
both  suits.  The  decree,  by  its  caption  purported  to  be  made 
^'at  a  term  of  the  supreme  court  in  equity,  held  for  the  state  of 
New- York  at  the  city  of  Rochester,  on  the  day  of 
one  thousand  eight  hundred  and  forty-eight.  Present,  Hoyt, 
Welles  and  Selden,  justices." 

The  second  above  entitled  cause  was  then  entitled.  It  then 
proceeded  to  recite  the  reference  ;  ''  and  that  said  Elias  Weed, 
having  made  his  report  in  said  cause,  on  reading  and  filing 
said  report,  and  on  motion  of  M.  Chapin,  solicitor  for  the  defen- 
dant, it  is  hereby  ordered,  adjudged  and  decreed  by  this  court, 
that  the  said  report  be,  and  the  same  is  hereby  confirmed. 
And  it  is  further  ordered,  adjudged  and  decreed,  pursuant  to 
said  stipulation  and  report,  that  the  said  defendants  are  not  in- 
debted to  the  said  plaintiff,  connected  with  any  matters  men- 
tioned in  the  bill  in  this  cause,  but  that  each  party  shall  pay 
his  own  costs." 

This  decree,  as  appeared  by  the  affidavit  of  the  solicitor  for 
Beach,  was  settled  by  the  clerk  of  Monroe  county  and  entered  on 
the  3d  day  of  May,  1848,  on  notice  to  the  solicitor  of  Shaw,  and 
enrolled  on  the  15th  day  of  June,  and  an  execution  issued  and 
delivered  to  the  sheriff  of  Monroe,  returnable  in  sixty  days. 
The  decree  was  not  actually  ordered  by  the  court  nor  any  jus- 
lice  thereof ;  nor  was  the  reference  to  Weed,  or  his  report,  or 
the  decree,  ever  brought  to  the  notice  of  the  court  or  any  jus- 
tice thereof  in  any  manner  whatsoever,  until  after  such  decree 
was  entered,  and  not  then  for  any  purpose  except  by  Shaw, 
with  a  view  to  have  it  set  aside. 

A  motion  was  now  made  on  behalf  of  Shaw  for  an  order  set- 
ting aside  the  decree  and  subsequent  proceedings  and  if  the 
court  should  entertain  jurisdiction,  &c.  asking  for  a  new  refer- 
ence, &c. 

H,  K,  Jerome  ^  O.  Hastings,  for  the  motion. 

M.  Chapin  ^  C  Tucker^  opposed. 
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Welles,  J.  The  view  I  have  taken  of  this  case  renders  it 
unnecessary  to  examine  or  consider  the  merits  of  the  award  or 
decision  of  the  referee.  The  bill  and  cross-bill  were  filed  before 
the  adoption  of  the  new  constitution,  and  on  the  first  Monday 
in  July,  1847,  both  causes  were  in  such  a  condition  as  to  be, 
and  were,  ipso  facto  transferred  into  this  court  by  virtue  of 
the  3d  section  of  the  14th  article  of  that  instrument  It  is 
the  duty  of  this  court  to  proceed  with,  and  dispose  of,  the  suit 
in  the  same  manner,  and  upon  the  same  principles,  as  govern 
courts  of  equity,  and  as  the  late  court  of  chancery  would  have 
done ;  subject  to  such  rules  and  regulations  as  have  been  in- 
troduced by  the  new  constitution  and  the  statutes  which  have 
been  passed  under  it  by  the  legislature,  and  the  rules  of  this 
court  which  have  been  adopted.  In  reference  to  this  class  o( 
cases,  this  is  as  much  a  court  of  equity  as  of  law. 

It  has  been  repeatedly  decided,  where  parties  agree  to  refer 
a  cause  pending  in  a  court  of  law,  not  referable  under  the  stat- 
ute, and  thai  judgment  may  he  entered  upon  the  report  of  the 
referees^  and  a  rule  of  reference  is  entered  to  that  effect,  that  a 
judgment  entered  upon  the  report  of  such  referees,  in  pursuance 
of  such  agreement,  is  regular  and  valid.  I  am  not  aware,  how- 
ever, that  this  rule  has  ever  been  applied  to  a  court  of  equity. 
I  have  always  supposed  that  no  order  or  decree  in  chancery 
could  be  regularly  entered  except  those  denominated  common 
orders,  which  the  parties  may  have  entered  at  their  peril  by  the 
clerk  or  register,  such  as  orders  to  produce  witnesses,  to  close 
proofs,  and  the  like,  which  are  specially  provided  for  by  rules 
of  court,  without  the  order  of  the  court.  More  particularly, 
that  a  final  decree  containing  special  provisions  could  not  be 
entered,  unless  the  same  was  first  brought  to  the  attention  of 
the  court,  and  its  sanction  obtained. 

Ooe  view  of  the  theory  of  a  court  of  equity  as  originally  in- 
stituted is,  that  its  halls  are  never  to  be  resorted  to  by  litigants, 
excepting  where  a  court  of  law  is  inadequate,  either  from  the 
limitation  of  its  powers,  or  its  mode  of  proceeding,  to  afford  full 
and  complete  remedy  or  relief  to  the  party  complaining,  or 
where  such  remedy  or  relief  is  doubtful  or  obscure.     Courts  of 
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law  being  bound  down  to  fixed  and  invariable  forms  of  judg- 
ments in  general  terms  altogether  absolute,  for  one  party  or  the 
other ;  while  one  of  the  most  distinctive  features  of  courts  of 
equity  is  that  they  can  adapt  their  decrees  to  all  the  varieties 
of  circumstances  which  may  arise,  and  adjust  them  to  all  the 
peculiar  rights  of  all  the  parties  in  interest.  In  the  language 
of  another,  '<  it  varies  its  adjustments  and  proportions  so  as  to 
meet  the  very  form  and  pressure  of  each  particular  case  in  all 
its  complex  habitudes."  The  jurisdiction  of  courts  of  law  is 
said  to  be  ordinary  and  general,  while  that  of  courts  of  equity 
is  extraordinary  and  specific.  In  the  former  the  practitioners 
are  permitted  to  use  its  seals  and  the  names  of  its  clerks  to  pro- 
cess, without  restriction  or  limitation,  being  only  responsible  for 
the  abuse  of  the  privilege ;  while  in  the  latter  the  registers  and 
clerks  are  not  to  suffer  any  process  to  pass  their  seals,  if  it  does 
not  appear  to  be  duly  warranted. 

In  courts  of  law  judgments  are  entered  daily  by  confession 
and  by  default,  and  final  process  issued  and  executed,  without 
the  existence  of  the  suit  ever  being  brought  to  the  knowledge 
of  the  court,  or  any  member  of  it,  and  without  any  actual  ad- 
judication taking  place.  Not  so  in  a  court  of  equity.  There 
no  order  or  decree,  excepting  in  a  few  specified  cases,  provided 
for  by  rule,  and  which  only  relate  to  the  form  and  manner 
of  proceeding,  and  do  not  affect  the  merits,  but  which  are 
designed  only  as  an  order  of  proceeding,  with  a  view  to  bring 
the  merits  before  the  court,  can  ever  be  taken  by  default,  or 
without  the  actual  direction  or  approval  of  the  court.  There 
are  a  variety  of  cases  where  it  has  become  a  matter  of  course, 
under  certain  circumstances,  to  make  certain  decrees  in  favor 
of  the  plaintiff,  in  a  suit  in  equity^  where  the  defendant  fails  to 
appear,  and  where  the  bill  has  been  taken  as  confessed  by  the 
defendant;  and  yet  I  am  not  aware  of  a  case  where  the  plain- 
tiff's solicitor  would  be  at  liberty  to  enter  such  decree  without 
the  actual  direction  or  sanction  of  the  court,  upon  the  matter 
being  brought  to  its  notice.  I  have  frequently  known  cases 
where  special  decrees  have  been  drawn  up  and  agreed  to  in 
amicable  suits,  both  parties  consenting  by  written  stipulation  to 
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have  them  entered,  and  yet  in  the  cases  referred  to,  the  consent 
of  the  court  was  deemed  necessary  in  order  to  their  validity. 
Since  the  argument  in  this  case  I  have  made  inquiry  of  one 
experienced  ex-clerk  in  chancery,  as  to  the  practice  in  this  re- 
spect in  his  office,  who  informed  me  that  for  a  period  of  more 
than  twelve  years,  during  which  he  held  the  office,  not  a  case 
had  occurred  where  an  order  or  decree  was  allowed  to  he  en- 
tered without  the  approval  of  the  court,  except  such  common 
orders  as  are  expressly  allowed  by  the  standing  general  rules 
of  the  court  The  practice  of  settling  the  form  of  a  special  de- 
cree or  order,  before  the  clerk,  after  the  court  had  made  its  de- 
cision, was  mentioned,  but  was  not  regarded  a  departure  from 
the  rule,  as  it  was  only  reducing  the  actual  decision  of  the  court 
into  a  form  to  become  a  matter  of  record. 

In  the  present  case  the  decree  was  entered  in  vacation,  with- 
out any  direction  or  consent  of  the  court,  and  purports  upon  its 
face  to  have  been  made  at  a  general  term.  The  plaintiff's 
counsel  contends  that  the  defendant  is  estopped  by  his  agree- 
ment in  the  stipulation  to  refer  the  causes,  from  objecting  to 
the  decree. 

The  stipulation  is  about  as  strong  in  this  respect  as  language 
could  make  it,  and  I  have  no  doubt  both  parties  intended,  at 
the  time  of  entering  into  it,  that  the  very  same  course  of  prac- 
tice should  be  pursued  as  the  plaintiff's  solicitor  has  adopted. 
Even  if  that  be  so,  it  does  not  alter  the  question,  in  the  view 
I  have  taken.  Suppose  the  parties  had,  without  suit,  entered 
into  an  agreement  to  refer  their  controversies,  and  that  a  decree 
of  the  court  of  chancery  should  be  entered  upon  the  report  or 
award  of  the  referee ;  I  apprehend  it  would  not  be  contended 
that  a  decree  of  the  court  could  be  entered  upon  the  report,  or 
that  the  provision  of  the  agreement  that  it  might  be  done,  would 
be  of  any  validity.  It  would  be  different  if  the  submission  con- 
tained an  agreement  that  a  judgment  in  a  court  of  law  might 
be  entered  upon  the  award.  (2  R,  &  541, }  1, 4*c.)  The  stat- 
ute seems  to  me  to  afford  another  illustration  of  the  positions  I 
have  assumed,  and  to  show  that  the  court  of  chancery  is  never 
to  be  made  to  say,  by  decrees  or  orders  entered  by  the  parties, 


_j 


1848.]  IN  THE  SUPREME  COURT.  295 


Holmes  v,  HoIidm. 


what  it  never  has  in  fact  said.  It  is  not  necessary  to  decide 
whether  this  court  could  make  a  decree  upon  application  of  the 
plaintiff,  founded  on 'the  report  of  the  referee.  The  court  has 
had  nothing  to  do  with  this  reference,  so  far.  It  is  the  act  of 
the  parties  only.  Indeed,  so  far  as  appears,  the  court  has  never 
had  its  attention  drawn  to  the  case  at  all,  until  this  application 
was  made  to  set  aside  proceedings  had  in  its  name,  hut  without 
its  authority.  I  think  it  may  well  be  doubted  whether  the  effect 
of  the  proceedings  of  the  parties  is  not  to  take  the  causes  out 
of  court ;  and  in  that  case  I  suppose  the  plaintiff  would  be  left 
to  his  remedy  by  action  on  the  award.  That  question  would 
more  properly  arise  should  the  plaintiff  apply  to  the  court  to 
have  the  report  in  fact  confirmed  and  a  decree  entered  upon  it 
in  pursuance  of  the  stipulation. 

I  think,  for  the  reasons  mentioned,  that  the  decree  was  irreg- 
ular and  should  be  set  aside,  with  all  proceedings  on  the  part 
of  the  plaintiff,  subsequent  Xo  its  entry.  But  as  the  defendant 
has  agreed  in  the  stipulation  of  reference,  that  the  plaintiff 
should  pursue  the  course  in  regard  to  entering  the  decree, 
which  he  has  taken,  and  as  the  plaintiff's  proceedings  appear 
10  have  been  in  good  faith,  no  costs  are  allowed. 

Motion  granted. 


Dutchess  Special  Term,  October,  1848.    Barculo^  Justice. 

Holmes  vs.  Holmes. 

Independent  of  the  act  of  April  7th,  1848,  courts  of  equity,  in  suits  fbr  divoice  or 
separation,  have  the  power  of  restoring  to  the  wife  the  whole,  or  a  portion,  of 
her  property,  and  of  restraining  the  husband  fiom  receiving  gifts  or  legacies  to 
her  after  such  divorce  or  separation.  And  this  too,  as  well  on  a  hill  filed  by 
the  wife,  as  when  the  husband  comes  into  a  court  of  equity  to  obtain  the  po«- 
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Nor  if  it  a  sufficient  objection  to  the  exennse  of  this  power  that  a  provision  was 
made,  in  the  decree  of  separation,  for  the  wife's  support  and  maintenance.  Tet 
where,  after  the  making  of  such  decree,  the  wife  is  permitted  by  the  court  to  re- 
ceive a  legacy  given  to  her,  which  is  sufficient  to  furnish  her  a  reasonable  sup- 
port, the  husband  should  be  discharged  from  his  liabiEty  for  alimony. 

The  act  of  April  7th,  1848,  for  the  more  effectual  protection  of  the  property  of 
married  women,  so  far  as  it  was  intended  to  affect  existing  rights  of  property  in 
married  persons,  is  unconstitutional  and  void. 

As  respects  property,  the  contract  of  marriage  must  stand  upon  the  same  footing 
as  other  contracts.    Per  Barculo,  J. 

By  virtue  of  the  marriage  relation  the  husband  becomes  entitled  to  the  choses  in 
action  of  the  vrife,  including  legacies  and  distributive  shares.  And  although 
this  right  may  not  be  expressed  in  the  tenns  of  the  agreement,  it  is  an  incident 
to  the  relationship.  It  is  the  law  of  the  contract,  which  enters  into,  and  forms 
a  part,  of  it.  Hence  a  statute  which  destroys  this  right  impairs  the  obligation 
of  the  contract,  and  comes  within  the  inhibition  of  the  federal  constitution. 
Per  Barculo,  J. 

In  EauiTY.  The  bill  in  this  cause  was  filed  by  the  wife 
agaiDst  her  husband,  to  restrain  him  from  receiving,  and  appro- 
priating to  his  own  use,  a  legacy  bequeathed  to  her  after  she 
had  obtained  a  decree  against  him  for  a  separation  a  mensa 
et  thoro.  The  cause  was  heard  upon  pleadings  and  proofs 
taken  in  open  court.  The  facts  are  detailed  in  the  opinion  of 
the  court. 

Wm.  Wilkinson^  for  the  plaintiff. 

Wm,  Enoj  for  the  defendant. 

Barculo,  J.  The  parties  in  this  cause  were  separated  a 
mensa  et  thoro  by  a  decree  rendered  before  me  as  vice  chancel- 
lor, on  the  26th  day  of  January,  1847,  for  the  cruel  and  inhu* 
man  treatment  of  which  the  defendant  had  been  guilty  towards 
the  plaintiff.  That  decree  was  affirmed  on  appeal  at  the  gen- 
eral term  held  in  Dutchess  county,  on  the  6th  day  of  June, 
1848.  It  is  therefore  judicially  established  that  the  defendant 
has  been  guilty  of  such  misconduct  as  renders  it  unsafe  and 
improper  for  his  wife  to  cohabit  with  him,  or  be  under  his  do- 
minion and  control.  Since  that  decree  was  pronounced,  a 
share  of  the  estate  given  to  the  plaintiff  by  her  father's  will, 
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subject  to  the  life  estate  of  her  mother,  has,  by  the  death  of  the 
latter,  fallen  due.  The  husband,  as  sole  surviving  executor, 
was  authorized  by  the  will,  to  sell  the  real  estate  and  divide 
the  proceeds  among  the  parties  entitled  thereto.  After  he  had 
advertised  the  premises  for  sale,  and  before  the  day  arrived, 
this  bill  was  filed  and  an  injunction  issued,  restraining  him  from 
receiving  the  wife's  share  of  the  proceeds.  The  sale  was  made; 
on  the  14th  of  March  last,  and  the  share  in  controversy — 
amounting  to  $2346,06 — has  been  held  subject  to  the  order  of 
the  court.  The  question  now  arises,  which  of  these  two  claim- 
ing parties  is  entitled  to  this  sum  ? 

The  rule  of  the  court  of  equity,  in  such  cases,  follows  that 
of  natural  justice :  the  husband,  by  his  violation  of  the  mar- 
riage contract,  forfeits  all  equitable  right  to  the  wife's  property. 
Even  when  the  property  has  belonged  to  her  before  the  separa- 
tion, and  has  not  been  reduced  into  actual  possession  by  the 
husband,  courts  of  equity  will  restore  it  to  the  wife.  Much 
more,  in  a  case  like  the  present,  when  the  property  falls  to  the 
wife  after  the  separation,  should  the  equitable  power  of  the 
court  be  interposed,  to  prevent  the  husband  from  receiving  it  by 
virtue  of  that  relation  which  he  himself  has  disregarded  and 
violated.  It  would  be  difiScult  to  conceive  of  a  more  plain  and 
palpable  outrage  upon  justice  thao  to  permit  this  old  lady  to  be 
deprived  of  her  whole  share  of  her  father's  estate,  by  an  exe(- 
cise  of  his  marital  rights,  on  the  part  of  a  husband  whose  cru- 
elty has  driven  her  from  an  honorable  home,  and  occasioned  a 
permanent  suspension  of  the  marriage  contract  The  authori- 
ties are  full  on  this  subject.  ( Van  Duzer  v.  Van  Duzer,  6 
Paigej  366.  Fry  v.  Fry,  7  Id.  461.  Renwick  v.  Renttnckj 
10  Id.  420.) 

It  is  contended  on  the  part  of  the  defendant,  that  inasmuch 
as  the  statute  (2  R.  S.  146,  }  46,)  gives  the  wife  the  property 
absolutely,  which  she  has  at  the  time  of  pronouncing  a  decree 
dissolving'  the  marriage^  and  is  silent,  in  this  respect,  in  cases 
of  a  separation  from  bed  and  board,  that  therefore,  in  the  lat- 
ter case,  a  decree  for  alimony  only  can  be  made.  I  do  not  so 
understand  the  law.    I  understand  that  courts  of  equity,  in 
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cases  of  divorce  or  separation,  indepeDdent  of  the  statute  refer- 
red to,  have  the  power  of  restoring  to  the  wife  the  whole  or  a 
portion  of  her  property,  and  of  restraining  the  husband  from  re- 
ceiving gifts  or  legacies  to  her  after  such  divorce  or  separation ; 
and  this  too,  as  well  on  a  bill  filed  by  her,  as  when  he  comes 
into  a  court  of  equity  to  obtain  the  possession.  {Clancy^s  Rights 
of  Married  Women,  446.)  Nor  is  it  a  sufficient  objection  to 
the  exercise  of  this  power,  that  a  provision  was  made,  in  the 
decree  of  separation,  for  the  wife's  support  and  maintenance. 
The  amount  of  alimony  was  fixed  at  a  very  small  sum  ;  being 
governed  by  the  moderate  circumstances  of  the  defendant.  It 
will  however  be  but  just,  in  allowing  the  wife  to  take  the  leg- 
acy  in  question,  which  will  furnish  her  a  reasonable  support  of 
itself,  to  discharge  the  defendant  from  his  liability  for  alimony. 
The  proper  decree  to  have  been  entered  under  the  old  rule, 
would  direct  the  investment  of  the  moneys  for  the  benefit  of  the 
wife  during  her  life,  with  power  to  dispose  of  the  proceeds  by 
will ;  {Burr  v.  Burr,  10  Paige,  20,  and  7  Hill,  207 ;)  and 
enjoining  the  husband  from  intermeddling  with  them. 

But  a  recent  statute  on  the  subject  of  the  rights  of  married 
women  remains  to  be  considered.  The  2d  section  of  the  ^'act 
for  the  more  effectual  protection  of  the  property  of  married  wo- 
men," passed  April  7th,  1848,  declares  that  "  the  real  and  per- 
sonal property,  and  the  rents,  issues  and  profits  thereof,  of  any 
female  now  married,  shall  not  be  subject  to  the  disposal  of  her 
husband ;  but  shall  be  her  sole  and  separate  property,  as  if  she 
were  a  single  female,  except  so  far  as  the  same  may  be  liable 
for  the  debts  of  her  husband  heretofore  contracted.''  {Laws  of 
1848,  p.  307.)  It  seems  to  have  been  the  object  of  the  legisla- 
ture to  abrogate  the  old  doctrine  which  regarded  the  husband 
and  wife  as  one  person,  at  least  so  far  as  property  is  concerned. 
The  ancient  muniments,  hitherto  deemed  ^*  essential  to  the  in- 
violability of  the  nuptial  contract  and  to  the  maintenance  of 
the  institution  of  marriage,"  are  crumbluig  and  falling  before 
the  batteries  of  modern  reformers.  The  old  landmarks  are  be* 
ing  removed.  The  principles  of  former  times  are  fast  receding 
from  view.    The  wisdom  of  the  last  century  seems  but  folly  in 
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the  present  The  experience  of  the  sages  and  venerable  men 
who  have  preceded  us,  is  as  nothing,  compared  to  the  intuition 
of  the  Solons  of  this  "  progressive"  age.  Legal  forms,  authori- 
ties, precedents,  maxims,  adjudications,  the  knowledge  of  the 
past,  the  learning  of  the  present,  all  fade  away  and  disappear 
before  the  dazzling  brightness  of  the  new  era.  Whether  these 
sudden  and  violent  innovations  in  a  science  which,  of  all  oth- 
ers, ii9  most  emphatically  the  result  of  time  and  experience^  are 
to  prove  beneficial  to  society,  it  remains  to  be  seen.  All  we 
have  to  do  is,  to  carrv  out .  the  laws  laid  before  us  by  the  legis- 
lature, in  their  true  intent  and  spirit ;  leaving  the  consequences 
where  they  properly  belong. 

The  act  in  question,  if  valid,  most  clearly  gives  this  money 
to  the  plaintiff.  It  falls  within  the  definition  of  "  real  and  per- 
sonal property"  of  a  married  female,  which  the  statute  declares 
''shall  not  be  subject  to  the  disposal  of  the  husband,  but  shall 
be  her  sole  and  separate  property."  This  property  had  never 
been  reduced  into  possession  by  the  husband  ;  it  is  in  the  cus- 
tody of  the  court.  But  even  if  it  had  been  in  the  possession  of 
the  husband,  it  would  rather  seem,  that  so  long  as  it  could  be 
traced  it  must  be  deemed  the  wife's  ]  unless  creditors  had  ob- 
tained a  lien.  For  the  statute  goes  on  to  say  that  the  property 
shall  be  hers,  "  as  if  she  were  a  single  female,  except  so  far  as 
ike  same  may  be  liable  for  the  debts  of  her  husband  heretofore 
contracted^  This  language  is  inconsistent  with  the  idea  that 
her  rights  were  confined  to  such  property  as  had  not  gone  into 
possession  of  the  husband  before  the  passage  of  the  act ;  for  the 
latter  clause  would  be  without  meaning,  applied  to  such  prop- 
erty. Whether  the  act  is  to  be  construed  to  vest  in  the  wife 
all  such  property  as  she  has  at  any  time  owned  which  the 
husband  has,  and  which  is  not  liable  to  creditors,  it  is  not 
necessary  now  to  decide.  Nor  shall  I  stop  to  inquire  how,  in 
ordinary  cases  where  husband  and  wife  are  living  together,  the 
claims  of  the  latter  are  to  be  enforced  against  the  former ;  or 
how  she  is  to  collect  the  "  rents,  issues  and  profits"  of  her  estate 
from  third  persons  who  may  dispute  her  right  to  them ;  or  how 
she  is  to  enter  into  contracts  for  leasing  her  realty,  or  in  whose 
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name  her  bonds  and  mortgages  and  undertakings  are  to  be  taken 
and  enforced ;  whether  she  is  authorized  to  sue  and  be  sued, 
or  speaking  according  to  the  concise  and  improved  system, 
bring  an  acHofft  and  have  an  action  brought  against  her?  and 
if  so,  whether  the  husband  is  to  have  the  like  pleasure  in  regard 
to  her ;  whether  in  consequence  of  her  keeping  her  own  prop- 
erty she  is  to  pay  her  own  debts,  or  whether  the  husband  is 
still  to  enjoy  that  remaining  privilege ;  whether,  in  the  face  of 
this  statute,  which  declares  that  her  property  shall  not  be  at 
the  disposal  of  her  husband^  she  can,  by  her  consent^  au- 
thorize him  to  use  and  dispose  of  it  These,  and  numerous 
other  questions  which  must  soon  arise,  I  leave  for  future  con- 
sideration. 

As  applicable  to  the  present  case,  this  statute  accords  with 
the  equitable  rule,  so  £Ar  as  it  gives  the  wife  the  benefit  of  this 
money ;  but  it  differs  from  it,  in  giving  it  to  her  absolutely^ 
instead  of  investing  it  for  her  use.  The  statute  declares  that 
it  shall  be  her  sole  and  separate  property,  as  if  she  were  a 
single  female.  Now  if  the  plaintiff  were  a  single  female  of  full 
age,  I  am  not  aware  of  any  authority  in  this,  or  any  other, 
court  by  which  her  property  could  be  kept  out  of  her  actual 
possession,  and  vested  in  trustees  for  her  use  and  benefit  We 
have  no  more  power,  under  this  statute,  to  take  charge  of  the 
estates  of  married  women  than  of  men.  All  are  placed  upon 
the  same  footing.    The  statute  operates  as  a  divorce  pro  tanto. 

But  an  objection  to  the  validity  of  the  act  of  April  7th,  1848, 
naturally  suggests  itself,  arising  out  of  the  fact  that  the  mar- 
rii^  of  the  parties  and  the  vesting  of  the  money  were  prior  to 
the  passage  of  the  act.  By  the  law  as  it  then  stood,  the  hus- 
band was  entitled  to  reduce  the  legacy  to  possession  and  use  it 
as  his  own  property.  The  question  then  arises,  whether  the 
legislature  can  divest  him  of  this  right,  and  give  the  property 
to  the  plaintiff. 

I  think  the  act  in  question  cannot  affect  the  rights  of  these 
parties.  First.  Because  it  is  beyond  the  scope  of  legislative 
authority  to  destroy  vested  rights  to  property.  I  have  recently 
had  occasion  to  examine  this  subject  at  some  length  in  a  cause 
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argued  at  the  general  term ;  and  will  merely  refer  to  the  opinion 
in  that  case,  with  the  remark  that  my  brethren  both  fully  con- 
curred in  placing  the  decision  in  that  case  upon  this  sole 
ground.  {The  People,  ex  rel.  Fountain  and  others,  v.  7%d 
Supervisors  of  Westchester  Co.  ante,  p.  64.)  Secondly.  To 
allow  the  act  to  take  this  property  from  the  defendant  would 
be  a  violation  of  that  clause  in  the  constitution  of  the  state 
which  declares  that  "  no  person  shall  be  deprived  of  life,  liberty 
or  property,  without  due  process  of  law."  {Taylor  v.  Porter, 
4  Hill,  140.)  Hiirdly.  The  act  is  void  as  regards  rights  of 
property  existing  prior  to  its  passage,  by  virtue  of  the  marriage 
relation,  because  it  impairs  a  contract,  within  the  inhibition  ot 
the  federal  constitution. 

I  am  aware  that  learned  judges  have  entertained  different 
opinions,  as  to  the  power  of  the  legislature  over  the  marriage 
contract.  In  the  celebrated  Dartmouth  College  case,  (4  Wheat. 
618,)  Justice  Story  denied  the  authority  of  the  legislature  to 
dissolve  the  marriage  obligation  without  a  breach  on  either 
side.  In  the  case  of  Maguire  v.  Maguire,  (7  Dances  Rep. 
181,)  Chief  Justice  Robertson  advocates  a  contrary  doctrine,  at 
least  so  far  as  a  dbsolution  of  the  marriage  ''  may  be  for  the 
public  good."  But  I  apprehend  that  neither  of  these  learned 
jurists  had  in  view  the  rights  of  property  secured  by  the  mar- 
riage contract.  As  respects  property,  the  contract  of  marriage 
must  stand  upon  the  same  footing  as  other  contracts.  By 
virtue  of  the  marriage  relation,  the  husband  becomes  entitled 
to  the  choses  in  action  of  the  wife,  including  legacies  and  dis- 
tributive shares.  Although  this  right  may  not  be  expressed  in 
the  terms  of  the  agreement,  it  is  an  incident  to  the  relationship. 
It  is  the  law  of  the  contract,  which  enters  into  and  forms  a  part 
of  it.  Therefore  a  statute  which  destroys  this  right  impairs 
the  obligation  of  the  contract,  and  comes  within  the  constitu- 
tional inhibition. 

It  is  impossible  to  separate  a  contract  from  the  law  which 
gives  it  efficacy.  Paitiss  make  their  agreements  with  reference 
to  the  law.  When  a  man  receives  a  promissory  note  for  money 
loaned,  or  goods  sold,  he  receives  that  which,  upon  its  face,  is 
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but  a  simple  promise  to  pay  the  debt.  But  thb  is  by  no  means 
the  whole  contract  It  embraces  the  law  which  enables  hira 
to  enforce  payment  by  judgment  and  execution.  If  the  legis- 
lature should  by  enactment  attempt  to  abolish  the  legal  process 
by  which  payment  is  compelled,  the  act  would  clearly  be  un- 
constitutional as  to  subsisting  obligations.  It  is  true  that 
legislation  may  change  and  modify  the  remedy.  The  forms 
of  law  and  the  proceedings  in  courts  of  justice  are  within  its 
control ;  provided  always  that  the  remedy  is  not  esserUudly 
impaired.  The  form  may  be  changed  but  not  the  substance. 
This  doctrine  is  fully  established  by  the  case  of  Bronson  v. 
Kenzie,  (I  How.  U,  S.  Rep.  311.)  The  court  there  held  that 
a  law  of  the  state  of  Illinois  which  declared  that  the  equitable 
estate  of  a  mortgagor  should  not  be  extinguished  for  tweWe 
months  after  a  sale  under  a  decree  in  chancery,  was,  as  to  ex- 
isting mortgages,  unconstitutional  and  void.  Chief  Justice 
Taney,  in  delivering  the  opinion  of  the  court,  says :  '^  Whatever 
belongs  merely  to  the  remedy  may  be  altered  according  to  the 
will  of  the  state,  provided  the  alteration  does  not  impair  the 
obligation  of  the  contract.  But  if  that  effect  is  produced,  it  is 
immaterial  whether  it  is  done  by  acting  on  the  remedy  or 
dhrectly  on  the  contract  itself.  In  either  case  it  is  prohibited 
by  the  constitution."  Again,  he  adds :  ^^  When  this  contract 
was  made,  no  statute  bad  been  passed  by  the  state  changing 
the  rules  of  law  or  equity  in  relation  to  a  contract  of  this  kind. 
None  such,  at  least,  has  been  brought  to  the  notice  of  the 
court ;  and  it  must,  therefore,  be  governed,  and  the  rights  of 
the  parties  under  it  measured,  by  the  rules  above  stated.  They 
were  the  laws  of  Illinois  at  the  time ;  and,  therefore,  entered 
into  the  contract,  and  formed  a  part  of  it,  without  any  express 
stipulation  to  that  effect  in  the  deed.  Thus,  for  example,  there 
is  no  covenant  in  the  instrument  giving  the  mortgagor  the  right 
to  redeem,  by  paying  the  money  after  the  day  limited  in  the 
deed,  and  before  he  was  foreclosed  by  the  decree  of  the  court 
of  chancery,  yet  no  one  doubts  his  right  or  his  remedy ;  for,  by 
the  laws  of  the  state  then  in  force,  this  right  and  this  remedy 
were  a  part  of  the  law  of  the  contract,  without  any  express 
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agreement  by  the  parties.  So,  also,  the  rights  of  the  mort- 
gagee, as  known  to  the  laws,  required  no  express  stipulation  to 
define  or  secure  them.  They  were  annexed  to  the  contract  at 
the  time  it  was  made,  and  formed  a  part  of  it ;  and  any  subse- 
quent law,  impairing  the  rights  thus  acquired,  impairs  the 
obligations  which  the  contract  imposed."  The  case  of  Mc- 
Cracken  v.  Hayward^  (2  How,  S.  C.  U,  S.  Rep,  608,)  is  an 
authority  of  the  same  character.  Justice  Baldwin,  in  deliver- 
ing the  opinion  of  the  court,  declares  that  the  rights  and  obliga- 
tions which  the  law  attaches  to  a  contract  are  as  inviolable  as 
if  they  were  secured  by  the  express  terms  of  the  agreement 
itself. 

Now  if  these  parties,  at  the  time  of  their  marriage,  had  made 
a  valid  agreement  by  which  the  choses  in  action  and  future 
legacies  and  distributive  shares  of  the  plaintiff  were  expressly 
transferred  to  the  defendant,  no  one  would  pretend  that  the 
etate  could  cancel  the  agreement  by  legislative  enactment. 
Yet  according  to  the  authorities  above  cited,  the  law  which 
annexes  the  same  rights  to  the  marital  contract,  renders 
them  as  sacred  and  inviolable  as  if  they  had  been  among  the 
plain  stipulations  of  4he  contract. 

It  is  impossible,  therefore,  in  my  opinion,  to  avoid  the  con- 
clusion that  the  act  of  April  7th,  1848,  so  far  as  it  is  intended 
to  affect  existing  rights  of  property  in  married  persons  is  uncon- 
stittUioncU  and  void. 

A  decree  must  therefore  be  entered,  without  reference  to  that 
act,  in  accordance  with  the  settled  principles  of  equity,  directing 
the  fund  in  question,  after  deducting  the  costs  of  the  litigation, 
to  be  vested  in  a  trustee  for  the  use  and  benefit  of  the  wife, 
with  directions  to  invest  the  same  and  pay  the  proceeds  to  her 
during  her  life ;  on  her  solicitor  taking  the  necessary  steps  to 
discharge  the  defendant  from  aU  liability  for  alimony  under 
the  decree  of  separation. 
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Mickles  &  Bradley  vs.  Colvin  6c  Earll. 

Where,  at  the  time  of  4]eliTeri]ig  piomiaaoTy  notes  to  a  third  peraon,  for  the  benefit 
of  the  payee,  the  maker  declares  the  delivery  to  be  unconditioDal,  sach  dedara- 
tion  is  a  part  of  the  res  gesta,  and  makes  the  act  of  delivery  absolate. 

But  where  the  notes  are  signed  by  two  persons,  one  a  principal  debtor  and  the 
other  a  surety,  such  declaration  and  delivery  by  the  principal  debtor  is  net 
enough  to  entitle  the  payee  to  maintain  an  action,  on  the  notes,  against  the 
surety  and  endorsers.  If  it  appears  that  the  notes  were  signed  by  the  maker, 
together  with  a  surety,  and  endorsed  by  another  person  on  the  express  condition 
that  they  were  not  to  take  effect  until  a  certain  arrangement  should  be  con- 
summated, the  absolute  delivery  of  the  notes,  by  the  maker,  is  an  unlawful 
diversion  of  them  ftom  the  purpose  for  which  they  were  made,  and  endorsed; 
and  the  payee  will  obtain  no  title  to  them  unless  he  is  a  bonajidc  purchaser 
without  notice,  and  fbr  value  paid. 

If  the  payee  receives  such  notes  either  in  part  payment,  or  in  part  security  for,  a 
precedent  debt— viz.  an  existing  judgment  v^hich  has  neither  been  satasfied  nor 
cancelled — he  is  not  9.  bona  fide  holder,  within  the  authorities. 

Where  a  person  purchases  the  promissory  note  of  a  third  person  and  gives  his  own 
note  for  the  amount,  this  is  a  good  consideration  fbr  the  transfer,  as  between 
the  parties.  And  the  purchaser  will  be  considered  a  bona  fi4e  holder  of  the 
note  purchased  if  he  receives  the  same  without  notice  of  any  circumstances 
constituting  a  defence  to  such  note. 

The  character  of  a  bonafi4e  holder  attaches  when  a  purchaser  of  a  note  receives 
the  same  without  notice,  and  for  a  valuable  consideration.  And  no  subsequent 
notice  will  affect  the  character  of  the  paper  in  his  hands. 

Where  a  bill  is  filed  fbr  the  purpose  of  ™*^«"g  a  party  chargeable  with  the 
amount  of  a  note  made  by  the  complainant,  which  the  defendant  has  transfetred 
to  a  third  person  in  fraud  of  the  complainant's  rights,  the  bill  should  allege 
that  the  note  was  assigned  by  the  defendant  in  fraud  of  the  rights  of  the  com- 
plainant, so  as  to  vest  the  tiUe  in  the  assignee ;  and  then  claim  relief  against 
the  defendant  on  that  state  of  facts. 

If  such  bill  merely  alleges  that  the  assignee  is  a  maiafide  holder  of  the  note,  no 
xehef  can  be  granted  thereon,  against  the  fhindulent  assignor. 

In  EauiTT.  This  was  an  appeal  by  the  defendants  from 
a  decree  of  the  Hon.  Daniel  Mosely,  late  vice  chancellor  of  the 
seventh  circuit.  The  facts  are  sufficiently  set  forth  in  the  opin- 
ion of  the  court  The  vice  chancellor,  by  his  decree,  directed 
the  defendant  Earll  to  deliver  up  to  the  complainants  the  note 
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in  bis  handt,  to  be  eaocelled  ;  and  that  CoWin  ddivwr  up  ibe 
two  notes  in  his  possession,  to  be  cancelled ;  declaring  that  tbe 
complainants  were  not  liable  for  the  payment  ef  either  of  those 
notes,  either  at  law  or  in  equity ;  directing  the  injunction  which 
bad  been  issued,  restrainipg  the  *  defendants  from  prosecuting 
suits  at  law  upon  such  notes,  or  either  of  them,  should  be  made 
perpetual ;  and  directing  the  defendants  to  pay  tbe  costs  of  ihe 
complainants  in  this  suit,  and  their  costs  incurred  in  defending 
the  suit  at  law. 

/.  O.  Porbesy  for  the  appellants.  I.  The  notes  were  deliv- 
ered by  Jackson  to  Outwater  without  condition  or  qualifi- 
cation, as  declared  by  Jackson  himself,  and  as  understood  both 
by  Outwater  and  Colvin.  II.  If  the  notes  were  received  by 
Outwater  as  tbe  agent  of  Colvin,  without  condition  or  know- 
ledge of  the  pretended  understanding  between  Jackson  and 
Mickles,  and  accepted  by  Colvin  in  security  of  Jackson's  portion 
of  the  judgment,  Colvin  would  be  protected  as  a  bona  fide 
holder,  inasmuch  as  by  the  acceptance  of  the  notes  he  post- 
poned his  right  to  enforce  the  execution  against  Jackson  at  least 
until  the  first  note  became  due.  To  constitute  a  holder  in  the 
usual  course  of  trade,  it  is  sufficient  if  he  parts  with  some  vain- 
able  right  on  the  credit  of  the  paper.  The  reason  why  the 
bolder  will  not  be  protected  where  the  party  receives  the  paper 
in  the  usual  course  of  trade  is,  that  his  debt,  and  the  right  to 
enforce  it,  still  remains,  and  his  situation  is  in  no  degree  changed 
in  that  respect.  But  when,  as  the  condition  of  the  deposite  of 
the  paper,  the  party  binds  himself  to  postpone  the  collection  of 
his  debt,  it  is  such  a  surrender  of  a  valuable  right  as  will  pro- 
tect him  in  holding  the  paper.  If,  in  the  present  case,  imme- 
diately after  the  notes  had  been  deposited  with  Outwater,  Colvin 
had  undertaken  to  enforce  his  execution  by  a  levy  on  Jackson^ 
property,  would  not  Jackson,  upon  the  whole  case  as  here  pre- 
sented, have  the  right  to  require  a  discharge  of  the  proceedings 
on  the  execution,  on  the  ground  that  Colvin  had  by  a  vaKd 
agreement,  founded  on  good  consideration,  bound  himself  to 
wait  until  the  security  matured  ?    In  tbe  case  of  SfeoMPsr  t. 
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hgr  JadoMm  and  signed  bgr  Mickles  at  Meurity,  to  lake  tffiMt 
only  upon  the  condition  above  stated.  UL  The  notee  ace 
therefore  in  circulation  in  fraud  of  the  condition,  and  in  fraud 
of  the  rights  of  the  sureties ;  whether  the  feuA  be  that  Jackson 
made  an  unconditional  deposite  of  them  with  Outwater,  or 
whether  be  left  them  upon  the  condition  above  stated.  In  the 
former  case,  Jackson  used  the  notes  without  right  In  the  lat* 
ter  case,  Colvin  took  them  without  right  lY.  In  either  case, 
the  notes  can  be  enforced  only  in  the  hands  of  a  bona  fide  hold- 
er, who  has  taken  them  in  the  usual  course  of  trade,  and  paid 
value  for  them.  Y.  The  defendant  Colvin  is  not,  and  never 
was,  a  bona  fide  holder  of  either  of  the  notes ;  because,  Ist,  he 
;anly  claims  to  have  taken  those  notes  as  collateral  to  the  joint 
bond  against  all  the  parties,  which  he  still  holds ;  2d,  that  bond 
never  has  been  discharged,  even  as  to  Jackson ;  or  if  it  be  dis- 
charged, it  was  done  after  the  complainants  had  countermanded 
the  notes.  And  their  right  to  countermand  cannot  be^enied 
upon  the  supposition  made,  to  wit,  that  they  lent  their  names 
to  be  used  upon  the  above  condition.  YI.  The  defendant  Earil 
is  not  a  bona  fide  holder,  in  the  usual  course  of  trade,  of  the 
note  prosecuted  at  law  in  his  name.  His  interest  is  no  better 
than  that  of  Colvin.  YII.  The  notes  in  controversy  cannot  be 
enforced  against  the  complainant  Bradley  separately ;  because, 
as  his  liability  is  behind  that  of  Mickles,  Mickles  can  be  pro- 
tsded  only  by  protecting  Bradley  also.  If  Bradley,  as  endorser, 
should  be  compelled  to  pay  the  notes,  he  can  look  to  Mickles, 
one  of  the  makers.  YIII.  The  release  executed  by  Earll  to 
Colvin,  of  all  liability  upon  his  endorsement,  is  of  itself  a  dis- 
ohafge  of  the  plaintiffs. 

By  the  Courts  Gridley,  J.  In  1835,  William  Jackson  and 
seven  others  purchased  a  farm  of  land,  known  as  lot  303  of  the 
Onondaga  Salt  Springs  Reservation,  of  Aaron  Burt,  and  exe- 
cuted their  joint  bond  and  mortgage  to  Burt  for  $14,000,  the 
purchase  price.  Prior  to  the  making  the  notes  which  are  tile 
stttgect  matter  of  this  suit,  the  bond  and  mortgage  had  been 
assigned  to  the  defendant  Colvm,  who  had  obtained  a  judgment 
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on  tte  bond,  against  the  obligors.  It  is  alleged  in  the  tom- 
piamants'  bill  that,  after  the  rendition  of  this  judgment  an  ar- 
rangement wae  proposed  and  consummated  between  Colvin  on 
the  one  part,  and  the  obligors  of  the  bond  and  defendants  in 
the  judgment  on  the  other,  that  each  obligor  should  secure  his 
separate  share  of  the  judgment;  and  be  discharged  from  his 
joint  liability  for  (he  residue  thereof;  and  that  it  was  an  ex- 
press condition  of  the  said  arrangement  that  all  of  the  said  ob* 
ligors  should  give  such  security ;  and  that  unless  all  did  giTB 
such  security  the  agreement  should  be  void.  It  is  then  further 
allied,  that  in  pursuance  of,  and  in  order,  on  his  part,  to  com- 
ply with  this  agreement,  the  said  Jackson,  with  Mickles  as  his 
surety,  made^  and  the  complainant  Bradley  endorsed,  thre^ 
notes  payable  at  one,  two  and  three  years,  at  the  Onondaga 
County  Bank,  for  the  said  Jackson's  share  of  the  said  judgment, 
in  the  aggregate  amounting  to  $2716,17 ;  which  notes  were 
deposiftd  with  P.  Outwater,  Esq.,  Colvin's  attorney  and  agent, 
as  escrows  upon  the  condition  aforesaid.  These  notes  were 
given  in  December,  1839 ;  and  in  July,  1840,  the  complainant 
gave  notice  to  Mr.  Outwater  that  the  coudition  had  failed,  and 
forbade  his  delivering  the  notes  to  Colvin,  and  demanded  that 
they  should  be  delivered  up  to  be  cancelled.  The  bill  then  goes 
on  to  state  that  Outwater,  having  been  indemnified  by  Colvin, 
had  delivered  up  the  notes  to  him,  and  that  on  one  of  them  a 
suit  had  been  commenced  in  the  name  of  the  defendant  Earll, 
but  really  for  Colvin's  benefit ;  who  was  alleged  to  be  the  actual 
owner  of  the  note.  The  bill  then  prayed  that  the  notes  might 
be  delivered  up  to  be  cancelled,  and,  in  the  meantime,  that  the 
defendant  should  be  enjoined  from  transferring  and  prosecuting 
the  same. 

Colvin,  who  answered  without  oafth,  denied  the  alleged  agre»- 
ttient,  and  also  that  the  notes  were  deposited  under  any  such 
condition,  claiming  them  as  absolute  owner,  except  that  which 
bad  been  transferred  to  Earll.  Earll  answered  on  oath,  and 
denied  all  fraud,  and  any  notice  of  the  fiicts  set  up  to  avoid  the 
notes,  and  alleged  a  hena  fide  purchase  of  the  note  before  it 
fell  due. 
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Much  testimoQy  was  gi^en  on  the  subject  of  the  allied  agree-, 
meot,  aad  on  the  subject  of  the  delivery  of  the  notes  to  Cutwa- 
ter. But  in  our  judgment  the  testimony  falls  short  of  establish- 
ing either  the  existence  of  such- an  agreement,  or  that  the  notes 
were  deposited  by  Jackson,  with  Mr.  Outwater,  upon  the  con- 
dition alleged  in  the  bill.  It  does  not  appear  that  the  proposi- 
tion ever  ripened  into  an  (Agreement,  On  the  contrary,  long 
before  the  notes  were  executed,  Wood  (if  not  others  of  the  obli- 
gors) had  declared  his  inability  to  give  the  requisite  security  for 
his  share ;  with  which  fact  Jackson  was  well  acquainted.  It 
is  difficult,  therefore,  to  conceive  that  Jackson  could  have  left 
the  notes  with  Outwater  with  the  expectation  that  the  arrange- 
ment would  ever  be  carried  out.  And  Mr.  Outwater  testifies 
that  Jackson  declared  the  delivery  to  be  uncondiiioncdy  at  the 
very  moment  of  receiving  the  notes  from  his  hand.  This  dec- 
laration was  a  part  of  the  res  geslcb^  and  made  the  act  of  de- 
livery absolute,  ^ 

Unfortunately,  however,  for  the  defendant  Ck>lvin,  this  was 
not  enough  to  make  him  the  owner  of  the  notes.  The  bill,  at 
folio  13,  avers  that  the  notes  were  signed  by  Mickles  and  en- 
dorsed by  Bradley  on  the  express  representation  and  condition 
that  they  were  not  to  take  effect  until  the  aforesaid  arrange- 
ment should  be  consummated  by  all  the  parties,  and  a  release 
given  of  the  joint  liability,  for  all  but  the  amount  secured  by 
the  notes.  And  the  witness  Jackson,  at  the  8th  folio  of  his  tes- 
timony, substantially  proves  that  allegation  to  be  true.  Now 
if  this  be  true,  the  absolute  delivery  of  the  notes  by  Jackson, 
was  an  unlawful  diversion  of  them  from  the  purpose  for  which 
they  were  made  and  endorsed ;  and  Colvin  got  no  title  to  them, 
unless  he  was  a  bona  fide  purchaser,  without  notice,  and  for 
value  paid.  {See  9  Wend.  170 ;  6  Hill,  93.)  We  do  not  think 
that  he  was  a  bona  fide  purchaser,  within  the  authorities.  He 
received  the  notes  either  in  part  payment  or  in  part  security  for 
a  precedent  debt,  viz.  an  existing  judgment — which  has  neither 
been  satisfied  nor  cancelled.  The  old  security  (the  judgment) 
has  not  been  surrendered,  nor  in  any  manner  affected  by  the 
deposit  of  the  notes  with  Mr.  Outwater.    (21  IF6iui.499.) 
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It  18,  however,  urged  by  the  counsel  for  the  defendants,  that 
there  is  great  reason  to  believe  that  the  deposit  of  the  notes  by 
Jackson  was  a  fraudulent  act,  done  with  a  view  to  prevent  the 
issuing  of  an  execution  against  the  goods  in  Mickles'  store  or 
the  filing  of  a  creditor's  bill ;  and  ultimately,  .after  the  deposit 
had  served  its  purpose,  to  insist  that  the  notes  were  mere  es- 
crows, and  the  sureties  not  liable  on  them ;  and  that  Mickles 
was  a  party  to  this  fraudulent  conspiracy.  This  suggestion 
may  be  true.  That  Mickles  had,  on  a  previous  occasion,  taken 
of  Jackson  a  fraudulent  judgment  and  assignment  to  protect 
the  property  of  the  latter  against  his  lawful  creditors,  is  proved 
by  Jackson  himself;  and  his  relations  with  Jackson  were  so 
intimate  and  confidential  as  to  authorize  a  fair  conjecture  that 
he  was  not  ignorant  of  Jackson's  purpose.  Yet  we  think  that 
the  evidence  is  not  sufficiently  strong  to  warrant  us  in  finding 
Mickles  guilty  of  this  particular  fraud.  It  is  a  case  not  free 
from  s^^id(m  ;  but  is  not  estctblished  by  such  proof  as  to  form 
a  safe  foundation  for  a  decree.  We  are  of  opinion,  therefore, 
that  the  vice  chancellor's  decree,  as  to  the  two  notes  still  in  the 
possession  of  Colvin,  must  be  aflirmed. 

A  very  different  question  arises  as  to  the  note  transferred  to 
Earll,  and  on  which  he  has  brought  a  suit  The  bill  charges 
that  Earll  is  a  mere  nominal  party,  Colvin  being  the  beneficial 
owner  of  the  note ;  or  if  not  so,  that  he  purchased  the  note  with 
notice,  or  took  it  for  a  precedent  debt,  and  is  not  a  bona  fide 
holder,  and  calls  for  an  ariswer  an  oath  on  all  those  points.  The 
answer,  explicitly  denies  all  the  charges  in  the  biU,  in  rela- 
tion to  the  alleged  mala  fides  of  the  transfer  and  holding  of  the 
note,  and  alleges  a  consideration  in  an  exchange  of  notes.  It 
is  not  denied  that  this  answer  is  responsive.  It  is  so,  upon  the 
authorities.  {See  the  cases  cited  in  Cowen  ^  ESWs  Notes,  286, 
286.)  Being  responsive,  and  being  uncontradicted,  it  is  conclu- 
sive, unless  it  has  stated  some  fact  which  is  incompatible  with 
the  bona  fides  of  the  transfer  of  the  note.  The  fact  that  seems 
to  have  struck  the  vice  chancellor  with  considerable  force,  was 
the  consideration  of  the  transfer,  viz.  the  note  of  Earll  payable 
in  six  months.    It  is  true  that>  the  defendant  did  not,  in  his 
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aotwer,  explain  haw  it  happened  that  the  ezchanfe  was  made. 
But  while  the  case  is  susceptible  of  an  explanation,  consistent 
with  the  perfect  bona  fides  of  the  transaction,  we  have  no  right 
to  disregard  the  positive  aUegaHons  of  the  answer.  Nothing 
short  of  the  testimony  of  two  witnesses,  or  what  is  equal  to  the 
testimony  of  two  witnesses^  can  countervail  the  effect  of  these 
allegations.  It  is  to  be  borne  in  mind  that  the  prima  facie  pre- 
sumption, arising  from  the  possession  of  the  note,  is  in  favor  of 
the  bona  fides  of  the  transfer ;  and  that  the  allegations  in  the 
answer  were  as  full  and  particular  as  the  charges  in  the  bill 
required  them  to  be,  and  until  disproved,  we  think  they  must 
be  taken  as  true. 

Again.  Colvin  was  sworn  for  the  defendant  Earll,  under  an 
objection,  and  whether  that  objection  was  well  taken  or  not,  it 
was  waived  on  the  argument,  and  the  testimony  is  to  be  re- 

rded  as  prc^rly  before  the  court  The  exchange  of  notes  is 
a  good  consideration  between  the  parties.  It  has  even  been 
decided  that  when  two  persons  exchange  their  notes,  payable 
to  each  other,  with  the  view  of  raising  money  on  them,  the 
property  in  the  notes  respectively  passes  by  the  exchange  and 
delivery^  so  that  the  subsequent  sale  of  the  notes  at  a  discount 
is  not  usurious.  {Rice  v.  Mather^  3  Wend.  63.)  Colvin  then 
became  the  actual  owner  of  Earll's  note,  and  Earll  the  actual 
owner  of  the  note  in  question.  Now  were  the  circumstances 
such  as  to  render  the  exchange,  for  the  reason  alleged  by  Col- 
vin, a  fair  and  probable  transaction  ?  or  rather,  does  the  expla- 
nation of  Colvin  disclose  a  fact  which  overthrows  the  allegations 
of  the  answer?  It  seems  to  us  that  the  explanation  of  Colvin 
not  only  does  not  tend  to  impair  the  credit  of  the  answer,  but, 
on  the  contrary,  shows  that  the  taking  of  the  note  by  Earll  was 
a  very  natural  transaction.  He  was  told,  and  bad  reason  to 
believe,  that  on  the  note  he  received,  which  viras  payable  at  a 
bank  shortly  thereafter,  he  would  be  able  to  receive  the  money 
whieb  he  was  endeavoring  to  raise;  and  we  do  not  perceive  that 
be  had  any  ground  to  suspect  Colvin  of  misstating  the  iads  in 
relation  to  the  note ;  nor  that  the  triAnsaction  was  such  as  to 
cluttge  him  sritl^  iiolkft  ol  the  oiioumfltancea  thai  coQsti 
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defence  to  the  note,  within  the  authorities  cited  from  10  Cam. 
Law  Rep.  164,  and  12  Id.  96,  98.  We  think,  therefore,  that 
Earll  must  be  regarded  as  a  bona  fide  holder  of  the  note  in 
question.  Thai  eharacter  attached  when  he  received  the  note 
without  notice,  and  for  a  valuable  consideration ;  and  no  sub- 
sequent notice  can  affect  the  character  of  the  paper  in  his 
hands. 

It  is  said  that  the  release  executed  by  Earll  to  Colvin,  to  make 
him  a  witness  in  the  progress  of  this  cause,  has  discharged  the 
other  parties  to  the  note,  and  that  such  release  is  available  to 
the  complainants  and  fatal  to  the  defendant  Earll  in  this  suit 
We  are  not  called  on  to  express  an  opinion  of  the  effect  of  proof 
of  this  fact  under  a  proper  issue  in  the  suit  at  law ;  but  it  is 
sufficient  to  say  that  it  is  not  within  the  issue  presented  by  the 
pleadings  in  this  case,  and  cannot,  for  that  reason  alone,  be 
made  the  ground  of  a  decree  against  the  defendant  {JSee  6 
John.  5,43,  559,  565;  1  John.  Ch.  Rep.  117;  16  Wheat.  189; 
1  Barbour's  m.  Pr.  339.) 

Again.  We  are  asked,  (in  the  event  of  our  finding  the  trans- 
fer to  Earll  bona  fide,)  to  modify  the  decree  of  the  vice  chan- 
eellor,  so  as  to  make  Colvin  chargeable  with  the  amount  of  the 
note  which  he  has  transferred  in  fraud  of  the  complainants' 
rights.  A  conclusive  objection  to  this  relief  is  that  there  are  no 
appropriate  allegations  in  the  bill  to  warrant  such  a  decree. 
The  bill  is  not  framed  with  a  double  aspect ;  it  positively  as- 
serts Earll  to  be  a  mala  fide  holder  of  the  note  in  question,  and 
does  not  allege  that  it  was  in  fraud  of  the  rights  of  the  com- 
plainants, assigned  to  Earll  so  as  to  vest  the  title  in  him ;  and 
thus  claim  relief  against  Colvin,  founded  on  that  state  of  facts. 
Such  an  allegation  we  deem  indispensable,  so  long  as  a  party 
is  bound  to  recover,  if  at  all,  according  to  his  allegations  as  well 
as  his  proofs. 

The  decree  of  the  vice  chancellor  must  therefore  be  modified 
as  respects  Earll  and  the  note  transferred  to  him ;  so  as  to  de> 
clare  him  a  bona  fide  holder  of  the  note,  and  dismissing  the 
bill,  as  to  him,  for  that  c^use. 

Vol.  IV.  40 
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This  is  a  joint  appeal  by  both  defendants  from  the  entire  de- 
cree, and  therefore  no  costs  are  given  upon  the  appeal,  to  either 
party.  We  also  think  that  no  costs  should  be  allowed  to  either 
party  in  the  court  below. 


Same  Term.     Before  the  same  Justices. 
The  People  vs.  Warner. 

The  act  to  prevent  raffling,  and  lotteries,  was  intended  to  prohibit  the  sale  of  lot- 
teiy  tickets,  in  this  state,  whether  the  lotteiy  was  established  here  or  elsewhere^ 
And  an  indictment  under  the  statate,  for  vending  lottery  tickets,  need  not  al- 
lege that  the  lottery  was  established  in  this  state. 

An  indictment  for  vending  a  lottery  ticket  need  not  ezpil^y  aver  that  the 
ticket  was  of  a  lottery  established  or  set  on  foot  for  the  purpose  of  disposing  of 
real  estate,  goods,  money,  or  things  in  action. 

The  character  and  description  of  the  lottery  need  not  form  the  subject  of  an  ex- 
press averment.  It  is  snfficient  if  these  appear  argumentatively,  in  the  indict- 
ment ;  especially  after  verdict. 

Argumentative  pleading  is  a  mere  formal  defect,  which  is  aided  by  verdict,  and 
is  good  on  general  demurrer. 

Motion  for  a  new  trial.  The  defendant  was  indicted  for  vend- 
ing and  selling  a  certain  ticket  purporting  to  be  in  the  Grand 
Consolidated  Lottery  of  Delaware  and  Georgia;  and  having 
been  convicted  upon  the  trial,  he  brought  a  writ  of  error,  and 
moved  for  a  new  trial.  The  facts  sufficiently  appear  from  the 
opinion  of  the  court. 

H.  Sheldon,  (district  attorney,)  for  the  people. 

B.  Davis  Noxon,  for  the  defendant. 

By  the  Court,  Gridle  y,  J.  The  prisoner  has  been  convicted, 
under  the  29th  section  of  the  act  entitled  "Of  raffling  and  lot- 
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teries,''  (1  R,  S.  666,)  of  vending  lottery  tickets,  and  now  objects, 
on  a  writ  of  error,  to  the  sufficiency  of  the  indictment.  The  coun- 
sel for  the  prisoner  insists,  that  upon  the  authority  of  the  case  of 
The  People  v.  Payne,  (3  Denio,  88,)  the  indictment  should  ex- 
pressly aver  the  vending  of  the  ticket  of  a  lottery  established  or  set 
on  foot,  for  the  purpose  of  disposing  of  real  estate,  goods, 
mon-ey  or  things  in  action  ;  and  that  it  should  also  appear  that 
such  lottery  was  established  in  this  state. 

I.  With  respect  to  the  last  branch  of  this  proposition,  we 
think  it  very  clear  that  the  act  was  intended  to  prohibit  the  sale 
of  lottery  tickets,  wherever  the  lotteries  may  have  been  estab- 
lished. If  this  be  not  so,  many  persons  have  been  improperly 
convicted  and  punished.  (See  3  Denio,  99,  91,  212 ;  and 
1  Comstocfc's  Rep,  180.) 

II.  It  doubtless  should  appear  upon  the  face  of  the  indict- 
ment, that  "  the  lottery,  game  or  device  of  chance,  should  have 
been  establisl^d,  for  the  purpose  of  exposing,  setting  up  to  sale, 
or  disposing  of  houses,  lands,  tenements  or  real  estate  or  money, 
goods,  or  things  in  action."  But  we  think  that  this  fact  is  aver- 
red in  the  indictment.  The  word  "  lottery^^  is  susceptible  of  no 
other  meaning  ;  and  the  descriptive  words  of  the  statute  were 
intended  to  embrace  and  describe  other  games  and  devices  of 
chance,  not  falling  within  the  strict  definition  of  lotteries,  but 
akin  to  them  in  their  principle  and  tendency ;  rather  than  to 
define  one  class  of  lotteries  as  distinguished  from  others.  But 
the  indictment  charges  the  prisoner  with  selling  a  ticket  in  the 
"Grand  Consolidated  Lottery  of  Delaware  and  Georgia,  num- 
bered 731,  with  combinations  numbered  thereon,  to  wit,  12,  43, 
65,  which  said  ticket  purported  to  entitle  the  holder  thereof  to 
one  quarter  of  such  prize  as  might  be  drawn  to  its  number, 
subject  to  a  deduction  of  16  per  cent,  payable  forty  days  after 
the  drawing,"  &c.  Now,  the  defendant  has  been  proved  to 
have  sold  a  ticket,  of  this  description,  viz :  a  ticket  entitling  the 
holder  to  a  quarter  of  a  certain  prize,  deducting  15  per  cent. 
It  seems  to  us  impossible  to  maintain,  that  the  lottery  in  this  case 
was  not  established  to  dispose  oi  prizes  of  real  estate,  personal 
estate,  money  or  things  in  action.     And  it  is  difficult  to  enter- 
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tain  a  doubt  that  the  ^^  prized  was  to  be  paid  in  moaey.  The 
fortunate  holder  could  not  otherwise  very  conveniently  receive 
his  quarter,  deducting  18  per  cent 

It  is  however  argued  that  the  character  and  description  of  the 
lottery  does  not  form  the  subject  of  an  express  averment.  The 
answer  to  this  suggestion  is  that  it  need  not.  It  is  sufficient 
that  it  appears  argumentatively,  (especially  after  verdict,)  since 
the  enactment  of  the  statute,  (2  R.  S.  728,  §  32,)  which  de* 
clares  that ''  no  indictment  shall  be  deemed  invalid,  nor  shall 
the  trial,  judgment,  or  other  proceedings  thereon  be  affected  by 
reason  of  any  defect  or  imperfection  in  fmdters  ofform^  which 
shall  not  tend  to  the  prejudice  of  the  defendant."  That  argU" 
mentative  pleading  is  a  mere  formal  defect,  which  is  aided  by 
verdict,  and  is  good  on  general  demurrer,  see  Com.  Dig".  Pleader^ 
£  3;  1  Saund.  274^  note  1;  9  John.  314;  GouUPs  PL  65. 
The  fact  having  been  clearly  averred,  (though  not  by  an  inde- 
pendent and  express  allegation,)  and  proved,  it  is^ot  perceived 
how  the  informality  of  the  statement  could  have  prejudiced  the 
prisoner.  On  the  contrary,  we  think  it  could  not ;  and  we  regard 
this  as  one  of  the  informalities  which  the  statute  was  intended 
to  provide  for.  To  bold  otherwise  would  be  to  sacrifice  sub- 
stantial justice  to  a  mere  technical  informality.  Argumenta-' 
tive  pleading  in  an  indictment,  of  a  character  similar  to  this,  has 
been  sustained  by  the  supreme  court,  in  T%e  People  v.  RynderSj 
(12  Wend.  431.)  And  in  the  case  of  The  People  v.  Phillips, 
(6  Wend.  19,  20,)  the  decision  goes  much  farther  than  is  nec- 
essary to  uphold  the  indictment  in  this  case.  This  point  is  also 
now  regarded  as  settled  law  in  the  court  of  appeals.  (1  Con^ 
stock?s  Rep.  186.) 

Motion  for  new  trial  denied^ 
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Wlieie,  man  action  of  tretpaM  for  fltoning  and  beating  eowi  and  hogs,  the  plain- 
tiff had  proved  that  the  defendant  had  beaten  a  cow  and  a  hog  of  the  plaintiff, 
and  that  he  had  been  in  the  practice,  for  the  last  two  yean,  of  stoning  and 
beating  the  plaintiff's  cow  and  hogs ;  and  on  his  croes-ezamination,  the  wit- 
ness had  testified  that  he  did  not  know  that  there  had  "  been  a  hog  or  cow  along 
there  but  that  the  defendant  had  stoned  them ;"  and  on  his  re-examination  the 
plaintiff's  counsel  asked  the  witness  whether  he  had  seen  the  defendant  "  stone 
cattle  generally  that  were  in  the  road  T'  Held  that  it  was  not  erroneous  for  the 
couit  to  permit  the  question  to  be  answered,  it  involving  an  inquiry  into  a  mat- 
ter concerning  which  the  defendant  had  previously  examined  the  witness. 

Where,  upon  the  trial  of  the  cause,  a  defendant  has  committed  the  first  feult  in 
introducing  irrelevant  and  inadmissible  evidence,  it  is  in  thd  discretion  of  the 
court  to  receive  evidence  upon  the  same  subject,  by  way  of  cross-examination 
of  the  witness,  at  the  instance  of  the  plaintiff. 

Vlfhere  a  defendant  appeazs,  on  the  trial  of  a  cause,  and  consents  that  it  be  tried 
with  &9t  jurors  only,  and  introduces  evidence  on  his  part,  he  cannot  afterwards 
object  that  the  veniro  was  issued  withottt  any  issue  having  been  joined  in  the 
cause. 


Error  to  the  Onondaga  county  court  Keeler  brought  an 
action  of  trespass  against  Delavan,  before  a  justice  of  the  peace 
of  Onondaga  county,  and  declared  against  the  defendant  for 
stoning,  beating,  and  otherwise  abusing,  chasing,  maiming  and 
maliciously  wronging  the  plaintitf's  cow  and  hogs  at  different 
times  within  the  last  two  years,  since  the  spring  of  1846,  in  the 
town  of  Lafayette,  to  his  damage  $60.  The  justice's  return 
stated  that  the  plaintiff  having  thus  declared  against  the  defen- 
dant, demanded  that  the  cause  be  tried  by  a  jury  ;  and  that 
the  cause  was  then  adjourned,  and  a  venire  issued.  That  on 
the  adjourned  day  the  plaintiff  appeared  before  the  justice,  per- 
sonally, and  the  defendant  by  his  attorney.  But  it  did  not  ap- 
pear from  the  return  that  the  defendant  pleaded  to  the  declara- 
tion, at  all.  He  called  and  examined  witnesses,  however,  and 
cross-examined  the  plaintiff's  witnesses.  The  jury  found  a 
verdict  for  the  plaintiff  of  $8,  and  the  justice  rendered  a  judg- 
ment for  that  amount,  together  with  costs.    On  certiorari,  that 
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judgment  was  reversed  by  the  county  court,  and  the  plaintiff 
brought  a  writ  of  error. 

Forbes  ^  Sheldon^  for  the  plaintiff  in  error. 

0.  Vandenburgh,  for  the  defendant  in  error. 

By  the  Court,  Gridley,  J.  The  plaintiff  in  error  recovered 
a  judgment  of  $8,00,  in  an  action  of  trespass,  against  the  de- 
fendant in  error,  before  a  justice  of  the  peace  of  Onondaga 
county.  This  judgment  was  reversed  by  the  county  court. 
To  show  that  the  county  judge  was  right  in  reversing  this 
judgment,  the  counsel  of  the  defendant  relies  on  several 
grounds  of  error  committed  in  the  justice's  court. 

1.  The  plaintiff  had  proved  by  one  Reuben  M.  Handy,  that 
the  defendant  had  beaten  a  cow  and  a  hog  of  the  plaintiff,  with 
stones  and  with  great  severity ;  and  that  he  had  been  in  the 
practice  for  the  last  two  years  of  stoning  and  beating  the  plain- 
tiff^s  cow  and  hogs.  On  his  cross-examination,  the  witness 
had  testified,  among  other  things,  as  follows:  "/  donH  know 
thai  there  has  been  a  hog  or  cow  along  there  but  that  he  has 
stoned  themy  On  the  re-examination  of  this  witness,  the  plain- 
tiff's counsel  propounded  the  following  question  :  "  Have  you 
seen  him  stotie  cattle  generally  that  were  in  the  road  .^"  This 
question  was  objected  to,  and  the  objection  overruled  by  the 
court,  and  the  witness  was  permitted  to  answer.  This  was 
held  by  the  county  judge  to  be  erroneous,  and  for  that  cause  he 
reversed  the  judgment  of  tlie  justice.  We  are  6f  the  opinion 
that  the  judgment  should  not  have  been  reversed  for  this  cause, 
for  the.se  reasons:  (1.)  That  the  question  merely  involved  an 
inquiry  into  a  matter  concerning  which  the  defendant  had  pre- 
viously examined  the  witness.  The  testimony  of  Handy,  giv^i 
on  his  direct  examination,  had  tended  to  show  a  long  contin- 
ued habit  of  the  defendant  of  treating  the  plaintiff's  beasts  with 
cruelty,  from  which  special  malice  towards  the  plaintiff  might 

m 

well  have  been  inferred.    To  rebut  such  an  inference,  the  de- 
fendant gave  evidence  of  a  general  practice  of  the  defendant  to 
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beat  ofT  all  animals  indiscrimiaately  with  stones,  from  the  high- 
way near  his  premises.  It  was  then  clearly  competent  for  the 
plaintiff  to  inquire  into  this  practice.  And  in  this  view  the  jus- 
tice was  right  in  allowing  the  question.  (2.)  Suppose,  however, 
the  evidence  was  irrelevant  and  inadmissible,  yet,  the  defendant 
having  committed  the  first  fault,  in  giving  evidence  of  this  de- 
scription, it  was  in  the  discretion  of  the  justice  to  receive  evi- 
dence by  way  of  cross-examination  of  the  witness  upon  this 
topic,  at  the  instance  of  the  plaintiff.  This  principle  is  settled 
in  the  24th  of  Wendell,  425,  6 ;  and  such  is  the  conclusion  of 
Messrs.  Cowen  &  Hill,  after  a  review  of  all  the  cases.  (1  Cow- 
en  ^  HUFs  Notes,  430,  431, 432.) 

n.  Another  ground  of  error  relied  on  by  the  counsel  for  the 
defendant  in  error,  is  that  a  venire  was  issued  when  lio  issue 
was  joined.  The  answer  to  this  objection  is,  that  the  cause 
was  tried  on  the  assumption  that  the  defendant  had  pleaded. 
The  defendant's  counsel  expressly  consented  to  try  the  cause 
with  five  jurors ;  and  gave  evidence  on  behalf  of  the  defendant. 
Any  error,  therefore,  of  this  description,  was  waived. 

III.  Again ;  it  is  said  that  other  illegal  evidence  was  admit- 
ted by  the  justice.  The  amended  return  does  indeed  show 
such  to  have  been  the  fact ;  but,  it  also  shows  that  the  objec- 
tion to  such  evidence  was  afterwards  withdrawn.  The  cause 
was  unskilfully  tried  before  the  justice ;  and  much  evidence 
that  would  not  have  been  competent  if  objected  to,  was  received, 
to  the  prejudice  of  the  defendant.  Injustice  may  have  been 
done  him  by  the  jury;  but  we  are  compelled  to  say  that  all 
such  errors  were  waived,  and  that  no  legal  ground  existed  for 
reversing  the  judgment  in  the  court  below.  We  must  therefore 
reverse  the  judgment  of  the  county  court,  and  affirm  that  of 
the  justice. 

Judgment  accordingly. 
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Same  Term.    Before  the  same  Justices. 
Tiffany  vs,  Gilbert. 

When  a  judgment  is  rendered  hj  a  justice  of  the  peace  not  rending  in  the  saiae 
town  with  either  of  the  parties,  nor  in  an  adjoining  town,  in  violation  of  the 
■tatate,  and  there  has  been  no  waiver  of  the  error  hy  an  appearance,  and  an 
oQussion  of  the  defendant  to  take  the  objection,  before  the  justice,  a  cettionii 
will  lie  to  lereEBe  such  judgment,  upon  an  assignment  of  error  in  fact. 

In  such  a  case  the  justice  has  no  right  to  try  the  cause ;  and  the  defendant  is  not 
bound  to  appear,  and  object  to  the  jurisdiction  by  plea  in  abatement ;  nor  is  the 
error  waived,  by  his  omission  to  do  so. 

Error  to  the  Onondaga  county  court  Tiffany  brought  an 
action  of  trespass  on  the  case  against  Gilbert,  before  a  justice 
of  the  peace  residing  in  the  village  of  Syracuse.  On  the  return 
day  of  the  summons  the  defendant  did  not  appear,  but  the 
plaintiff  appeared,  and  declared  against  the  defendant  upon  a 
warranty  on  the  exchange  of  a  horse  for  a  cow ;  alleging  that 
the  defendant  warranted  the  horse  to  be  souod  and  true,  but 
averring  that  he  was  not  sound  and  true.  After  the  examina- 
tion of  a  witness  on  the  part  of  the  plaintiff  the  justice  rendered 
a  judgment  in  his  favor,  against  the  defendant,  for  ^1,78  dam- 
ages and  costs.  The  defendant  brought  a  certiorari  to  remove 
the  judgment  into  the  county  court;  and  in  that  court  he  as- 
signed for  error  in  fact  that  Tiffany,  the  plaintiff  before  the 
justice,  resided  in  the  town  of  Pompey,  in  the  county  of  Onon- 
daga ;  that  Gilbert,  the  defendant,  resided  in  the  town  of  La- 
foyette  in  the  same  county ;  and  that  the  justice  resided  in  and 
was  a  justice  of  the  peace  of  the  town  of  Salina,  in  said  county, 
and  was  not  a  justice  of  the  town  wherein  either  of  the  parties 
resided,  nor  of  a  town  next  adjoining  the  residence  of  either  of 
them ;  that  the  defendant  had  not  absconded  from  his  residence, 
and  the  plaintiff  was  not  a  non-resident  of  the  county  of 
Onondaga.  And  the  plaintiff  in  error  insisted  that,  for  the 
above  reasons,  the  justice  had  not  jurisdiction  of  the  action,  and 
ought  not  to  have  rendered  the  judgment  therein.  The  defen- 
dant in  error  put  in  a  plea  to  this  assignment  of  errors,  allying 
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that  on  the  trial  of  the  cause  before  the  justice,  Gilbert  was 
present,  by  J.  W.  Brewster,  his  attorney,  and  might  then  and 
there  have  pleaded  in  abatement  the  matters  and  things  assign- 
ed for  error ;  concluding  with  a  verification.  The  plaintiff  in 
error  replied,  denying  that  he  appeared,  on  the  trial  of  the  suit 
before  the  justice ;  concluding  to  the  country.  To  this  replica- 
tion. Tiffany,  the  defendant  in  error,  demurred,  assigning  the 
following  causes :  (1.)  That  the  plaintiff  in  error  had  not  denied 
or  traversed  the  issue  tendered  by  the  plea,  and  yet  had  con- 
cluded his  replication  to  the  country.  (2.)  That  the  replication 
had  set  up  new  matter,  viz.  the  non-appearance  of  Gilbert  be- 
fore the  justice,  when  the  same  was  not  averred,  or  set  up,  in 
the  plea  ;  and  yet  that  the  replication  concluded  to  the  country. 
(3.)  Because  the  replication  tendered  a  new  and  immaterial 
issue,  on  the  appearance  of  Gilbert  before  the  justice.  (4.)  Be- 
cause the  replication  attempted  to  put  in  issue  the  appearance 
of  Gilbert  before  the  justice ;  which  fact  dught  to  be  proved  by 
the  record  of  the  justice's  proceedings,  and  by  his  docket.  But 
that  the  replication  did  not  conclude  with  a  reference  to  such 
record,  nor  docket,  nor  with  a  verification.  The  plaintiff  in 
error  joined  in  demurrer.  The  county  judge  decided  that  al- 
though the  replication  might  be  defective  in  law,  yet  that  the 
plea  was  insufficient,  and  he  directed  the  judgment  of  the  justice 
to  be  reversed,  unless  the  defendant  in  error  should  amend. 
Whereupon  the  defendant  in  error  waived  his  right  to  amend, 
and  stipulated  and  consented  that  the  attorney  for  the  plaintiff 
in  error  might  perfect  judgment  of  reversal  without  the  order 
of  the  court  for  such  judgment ;  and  that  the  judgment  should 
have  the  same  force  and  effect  as  if  it  had  been  entered  upon 
a  rule  of  court,  after  notice,  and  no  other.  Judgment  was  en- 
tered accordingly,  for  Gilbert,  the  plaintiff  in  error,  and  he 
brought  a  writ  of  error  to  this  court. 


^  P.  WinsoTy  for  the  plaintiff  in  error. 


John  RtigeTj  for  the  defendant  in  error. 
Vol.  IV.  41 
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By  the  Court,  Gridley,  J.  This  case  presents  the  qaestion 
whether  a  certiorari  will  lie  to  reverse  a  judgment  rendered  by 
a  justice,  (without  any  appearance  by  the  defendant  in  the  court 
below,)  in  violation  of  the  8th  section  of  the  act  relating  to 
"  courts  held  by  justices  of  the  peace  J^  The  objection  did  not 
appear  on  the  face  of  the  proceedings  before  the  justice,  nor  by 
the  testimony  in  the  cause,  but  was  taken  by  an  assignment  of 
error  in  fact.  It  was  not  denied  upon  the  argument,  that  if  the 
error  could  be  corrected  on  certiorari,  this  was  the  proper  mode 
of  presenting  the  question.  Indeed  it  has  been  expressly  de- 
cided since  the  revised  statutes  have  abolished  the  practice  of 
assigning  errors  on  certiorari,  that  a  special  assignment  of  error 
in  fa^t  is  not  within  the  provision,  and  that  from  the  necessity 
of  the  case  such  errors  must  be  corrected  in  the  same  manner 
as  before  the  practice  was  changed  by  the  statute.  (12  Wend, 
266.  15  John.  87.)  It  was  however  insisted,  that  the  ground 
relied  on  for  error  wad  waived  by  the  omission  of  the  defendant 
below  to  appear  and  take  the  objection  by  plea  in  abatement 

The  objection  is  founded  upon  the  8th  section  of  the  act  be* 
fore  cited,  (2  R,  S,  159,  [226,])  which  declares  that  *<  every  action 
cognizable  before  a  justice  shall  be  brotight  before  some  justice 
of  the  town  in  which  the  parties  or  some  one  of  them  reside,  or 
of  an  adjoining  toumJ^  The  action  in  this  case  was  brought 
before  a  justice  residing  in  a  different  town,  in  direct  violation 
of  the  statute ;  and  there  was  no  waiver  of  this  error  by  an  ap- 
pearance, and  omission  by  the  defendant  to  take  the  objection. 
If  it  be  waived  at  all,  it  must  be  because  the  defendant  might 
h€n?e  appeared  and  objected,  but  did  not.  With  respect  to  errors 
of  law  the  rule  is  that  when  a  party  does  not  appear,  he  waives 
nothing.  And  this  must  be  an  appearance  in  the  causcj  and 
not  merely  being  present  in  the  room,  at  the  time  of  a  trial 
(5  HiU,  428.  13  Wend.  85.  2  HiU,  657.  1  Cowefi's  Tr.  624, 
676, 3d  ed.)  But  this  must  be  understood  to  apply  only  to  such 
errors  and  irregularities  as  are  not  cured  by  the  act  concerning 
amendments.     (2  R.  S.  424.    6  Wend.  616.) 

The  error  complained  jof  in  this  cause,  however,  is  one  of 
fact ;  and  we  are  referred  to  Oraham^s  Pr.  956 ;  2  Bac  Abr. 
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493,  for  authority  to  show  that  error  will  not  He  to  correct  in 
cases  that  might  be  reached  by  a  plea  in  abatement.  We  have 
also  consulted  2  Bcu:.  Abr.  221]  2  Saunders'  PL  101,  and  most 
of  the  cases  cited  by  Bacon,  and  by  Serjeant  Williams  in  his 
note.  The  proposition  is  laid  down  generally  in  Graham's 
Practice,  that  a  writ  of  error  will  not  lie  for  an  error  which 
might  have  been  the  subject  of  a  plea  in  abatement ;  but  the 
language  in  Bacon  is  not  quite  so  broad.  It  is  in  substance 
that  a  writ  of  error  will  not  lie  to  correct  an  error  which  has 
been  waived  by  an  appearance  of  the  party  and  his  omission 
to  plead  the  maiier  in  abatement.  All  the  cases  which  we 
have  had  an  opportunity  to  examine,  cited  by  Bacon  or  Saun- 
ders in  support  of  the  general  proposition,  were  such  as  show 
that  the  party  had  actually  appeared  in  the  cause,  and  might 
have  made  the  objection,  but  instead  of  doing  so  put  forth  some 
other  ground  of  defence.  I  do  not  doubt  that  the  facts  assigned 
for  error  would  have  been  good  as  a  plea  in  abatement.  But 
the  justice  had  no  right  to  try  this  cause  at  all — I  mean  as 
the  facts  now  appear,  and  not  as  they  appeared  before  him. 
Suppose  the  defendant  had  lived  in  another  county^  and  the 
summons  had  been  served  out  of  the  county ,  and  the  fact  had 
not  appeared  on  the  return  of  the  summons,  there  is  no  doubt 
that  a  plea  in  abatement  would  defeat  the  action  in  that  case, 
and  so  in  many  other  cases  that  might  be  named.  Yet  no  one 
would  contend  that  the  defendant  is  bound  to  appear  at  his 
peril,  and  that  by  not  appearing  he  waives  his  legal  rights  and 
becomes  remediless.  In  this  very  case  it  was  the  intention  of 
the  act  to  prevent  the  abuse  of  calling  defendants  to  distant 
parts  of  a  county,  when  the  convenience  of  neither  party  re- 
quired it ;  and  if  we  should  hold  the  defendant  to  have  consented 
to  the  error  (for  that  is  the  meaning  of  a  waiver)  by  not  ap- 
pearing, we  compel  him  to  submit  to  the  very  inconvenience 
and  abuse  from  which  the  statute  intended  to  relieve  him.  In 
6  BUl^  631,  the  supreme  court  reversed  a  judgment,  where  the 
summons  demanded  $100  damages,  but  the  declaration  de- 
manded only  $50.  The  cause  of  action  as  declared  on  and 
proved  was  within  the  jurisdiction  of  the  court.    In  that  case 
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the  defendant  might  have  appeared  and  pleaded  in  abatement 
to  the  process ;  but  it  was  held  that  he  was  not  obliged  to  do  so. 
The  decision  was  put  on  the  ground  of  a  want  of  jurisdiction 
in  the  justice  to  issue  the  process. 

In  this  case,  if  the  objection  had  been  made,  there  could 
have  been  no  amendment,  but  the  action  would  have  been 
defeated,  for  the  reason  that  by  the  statute  a  justice  of  the  town 
of  Salina,  where  the  justice  resided,  h€ul  no  jurisdiction  to  try 
the  cause.  The  jurisdiction  was  made  local,  by  statute ;  not  in  ' 
such  a  sense  as  to  render  the  judgment  coram  non  judice,  as 
though  the  justice  had  entertained  jurisdiction  in  an  action  of 
slander ;  but  in  a  sense  that  rendered  the  judgment  erroneous. 
The  case  was  illegally  tried,  in  a  toum  where  it  could  not. 
lawfully  be  tried,  and  before  a  court  that  had  no  pretence  of 
right  to  entertain  jurisdiction  over  it. 

The  judgment  of  the  county  court  was  correct,  and  must  be 
affirmed. 


^"SJ  Same  Term.     Before  the  same  Justices, 
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37ap  asi  Hunt  vs.  Pish  and  Taft. 

•     •  • 

Whether  a  notice  of  protest  sent  to  an  endorser  who  has  changed  his  residence, 
is  directed  to  the  proper  post  office,  or  not,  depends  upon  the  fact  whether  it  is 
directed  to  the  office  at  which  the  endorser  is  accustomed  to  get  his  letters.  ' 

Accordingly,  where  a  person  had  removed  from  Qne  town  into  another,  the  post 
office  in  which  was  two  and  a  half  miles  from  his  residence,  while  the  post 
office  in  the  town  where  he  had  formerly  resided,  and  at  which  he  had  been  in 
the  habit  of  getting  his  letters,  was  within  half  a  mile  ;  Held^  in  the  absence 
of  any  proof  showing  where  he  did  in  fact  receive  his  letters,  after  his  removal, 
that  a  notice  directed  to  the  poet  office  where  he  had  formerly  received  his  let- 
ters was  sufficient/ 

A  party  cannot  be  allowed  to  insist  that  his  own  witness  is  not  to  be  believed. 
He  has  the  right,  if  surprised  by  his  testimony,  to  show  by  other  witnesses,  that 
the  facts  testified  to  are  otherwise.  But  he  cannot  impeach  him,  directly  or  in- 
directly. 
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Who  is  to  be  conndered  a  hana  fide  holder  of  a  promiBsory  note,  without  notice, 
so  aB  to  exclude  a  defence  which  would  be  good  against  the  original  holder. 

Where  it  appears  from  the  whole  case  that  justice  has  been  done,  an  immaterial 
eiTor  of  the  court,  or  of  referees,  in  the  progress  of  the  trial,  will  not  entitle  the 
party  against  whom  such  error  was  committed,  to  a  new  trial. 

Motion  by  the  defendants  to  set  aside  a  report  of  referees 
and  for  a  new  trial.  The  action  was  assumpsit.  Tt)e  decla- 
ration contained  the  common  counts ;  to  which  were  subjoined 
copies  of  two  promissory  notes  signed  by  Simons  ic  Taft ;  the 
one  for  $1000,  dated  November  23d,  1842,  payable  three  months 
after  dale,  and  endorsed  by  the  defendants  Jesse  Fish  and  Vin« 
cent  Taft,  and  by  J^sse  Matteson,  Lewis  Lawrence,'  and  W. 

ft 

Hunt,  the  plaintiff;  and  the  other  for  $500,  dated  March  21, 
1843,  payable  three  months  after  date,  and  endorsed  by  the  de- 
fendants Jesse  Fish  and  Vincent  Taft;  and  by  Lewis  Lawrence. 

•         •     •        .  '       • 

'  The  plaintiff  gave  notice  that  these  notes  were  the  only  cause 

•  '    '  '  '    

of  action  on  which  he  relied.     The  defendants  pleaded  the 

•  ■   *  ■* 

general  issue,  and  gaye  notice  of  set-off,  in  the  usual  form.  On 
the  trial  before  the.  referees  the  plaintiff  proved  the  signatures 
of  the  defendants  upon  the  notes,  and  the  endorsements  of  Mat- 
teson and  Lawrence)  tlie  3d  and  .4tl\  endorsers  of  the  first  note, 
aad  of  Lawrence  the  3d  ejodorser  of  the.  second  note.  He  also 
proved  by  Geoi  R.' Thomas,  that  in  1843,  Fish  was  reputed  to 
live  at  WlUiamstown,  Oswego  county ;  and  the  witness  thought 
th£it  Vincent  Taft,  in  that  year,  lived  either  in  Lee  or  Annsville, 
.  Oneida  county.  A  certificate  of  the  protest  of  the  $500  note 
was  then  produced,  purporting  to  have  been  made  by  John 
Wood,  notary  public,  in  which  it  was  stated  that  a  notice  of 
protest  was  given  to  Fish,  by  mailing  a  notice  directed  to  him 
at  Williamstown,  Oswego  county,  and  to  Taft  by  a  like  notice 
directed  to  him  at  Lee,  Oneida  county,  and  another  directed  to 
Annsville;  but  the  certificate  did  not  state. that  either  of  said 
places  was  the  reputed  place  of  residence  of  those  persons,  re- 
spectively. A  like  ceitificate  of  protest  of  the  $1000  nole  was 
produced,  purporting  to  have  been  made  by  George  P.  Tyler, 
and  stating  that  notice  of  protest  was  mailed  for  Taft,  and  di- 
rected to  Lee,  and  for  Fish  to  Williamstown.     The  sufiBciency 
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of  these  notices  was  objected  to  by  the  defendants'  counsel,  oo 
the  ground  that  the  certificates  did  not  state  that  the  places  to 
which  the  notices  were  sent  were  the  reputed  places  of  residence 
of  the  endorsers.     But  the  objections  were  overruled,  and  the 
protests  were  read  in  evidence.    Thomas  Rockwell,  a  witness 
for  the  defendants,  testified  that  during  the  years  1842  and 
1843,  he  was  cashier  of  the  Ontario  Branch  Bank  at  Utica ; 
that  the  $1000  note  was  discounted  at  the  bank  on  the  25th 
of  November,  1842,  and  that  it  went  to  the  credit  of  Lewis  Law-* 
fence  on  the  books  of  the  bank.    That  it  was  the  practice  of 
the  bank  to  place  the  proceeds  of  a  discounted  note  to  the  credit 
of  the  person  presenting  it,  unless  otherwise  directed.     That 
this  note  was  protested,  and  was  paid  to  the  bank  after  protesL 
That  Mr.  Hunt's  name  was  on  the  note,  as  an  endorser,  when 
it  was  discounted ;  but  witness  could  not  tell  who  paid  the  note. 
Briggs  W.  Thomas,  another  witness  for  the  defendants,  testified 
that  he  was  a  clerk  in  the  Oneida  Bank  in  the  year  1843,  and 
had  charge  of  notes  left  for  collection  at  that  bank.     That  the 
$500  note  in  question  in  this  cause  was  left  at  the  Oneida  Bank 
for  collection,  by  Lewis  Lawrence,  on  the  30th  of  May,  1843< 
That  it  was  placed  to  his  credit  on  the  books,  and  witness  sup- 
posed from  that  circumstance,  that  he  left  it.     That  the  note 
was  sent  to  the  Bank  of  Rome,  where  it  was  made  payable,  for 
collection,  was  protested,  and  sent  back  to  the  Oneida  Bank, 
and  taken  from  the  bank  after  protest.     That  if  Mr.  Hunt  had 
left  the  note  at  the  bank,  and  directed  the  proceeds  to  be  placed 
to  the  credit  of  Lawrence,  the  transaction,  on  the  books,  would 
not  have  appeared  any  differently  from  what  it  did.     That  per- 
sons often  endorsed  notes  merely  for  the  purpose  of  drawing  the 
money  on  them,  when  they  had  no  interest  in  them.     That  as 
it  stood  on  the  books,  this  note,  if  it  had  been  paid,  would  have 
gone  to  the  credit  of  Lawrence ;  and  that  no  one  but  Lawrence, 
or  some  one  having  his  order,  could  get  the  note  from  the  bank; 
but  that  witness  did  not  know  to  whom  the  note  was  in  fact 
delivered.    Richard  Simons,  a  witness  for  the  defendants,  hav- 
ing been  duly  released,  testified  that  he  was  one  of  the  makers 
of  the  two  notes,  and  one  of  the  finn  of  Simons  ic  Taft,  who 
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executed  a  contract  with  Lewis  Lawrence  on  the  10th  of  March, 
1842,  and  an  addilion  to  the  same  on  the  13th  of  October,  1842; 
which  contract  was  read  in  evidence.  By  that  contract  Law- 
rence agreed  to  procure,  for  the  use  of  Simons  &  Taft,  from 
five  to  six  thousand  dollars,  in  advance  if  they  should  want  it, 
in  the  following  manner :  Simons  &  Taft  were  to  procure  Jesse 
Matteson's  endorsement  on  their  note  or  notes,  to  the  amount 
of  $1500,  which  Lawrence  was  to  procure  the  money  on,  and 
get  them  renewed  from  time  to  time  from  one  to  two  years ; 
and  to  make  up  the  balance,  Simons  &  Taft  were  to  give  their 
notes  from  time  to  time,  payable  to  the  order  of  Lawrence, 
which  the  latter  was  to  negotiate,  and  raise  the  money  on  ;  or 
that  Lawrence  should  give  his  note  payable  to  the  order  of 
Simons  &,  Taft,  if  they  could  get  it  discounted.  That  the  two 
notes  in  question  in  this  suit  were  delivered  by  Sinions  &  Taft 
to  Lewis  Lawrence,  upon  that  contract,  and  in  fulfilment  of 
that  part  of  it  which  related  to  the  raising  of  money  by  Law- 
rence upon  notes  furnished  to  him  by  Simons  &  Taft.  That 
the  contract  was  shown  to  the  defendants  before  they  endorsed 
the  notes,  and  they  endorsed  the  notes  for  the  purpose  of  ena- 
bling Simons  &  Taft  to  fulfil  that  contract.  The  witness  thought 
be  saw  the  $1000  note  at  Lawrence's  office,  on  the  21st  of 
March,  1843,  after  it  fell  due,  but  was  not  positive.  John  L. 
Taft,  one  of  the  makers  of  the  notes,  was  also  examined  as  a 
witness  for  the  defendants,  after  having  been  released,  and  tes- 
tified that  the  notes  were  delivered  to  Lawrence  upon  the  con- 
tract of  Simons  &  Taft  with  him,  and  in  fulfilment  of  the 
stipulations  therein  contained,  on  the  part  of  Simons  &  Taft  to 
furnish  paper  as  mentioned  ia  the  contract.  That  he  thought 
he  saw  the  $1000  note  in  the  hands  of  Lawrence  after  it  fell 
due ;  that  Vincent  Taft  lived  at  Anusville  in  February,  1843 ; 
that  he  lived  a  part  of  the  time  in  Annsvilie  and  a  part  of  the 
time  in  Lee ;  that  he  lived  in  Lee  only  one  year,  and  witness 
thought  it  was  in  1841 ;  that  his  two  houses  in  the  two  towns 
were  not  over  100  rods  apart  That  witness  did  not  know 
whether  Taft  received  his  letters  in  Lee  or  in  Annsvilie,  or 
where  he  usually  got  them.    That  the  Lee  post  office  was 
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about  half  a  mile  froDi  his  house,  and  the  Anosviile  post  office 
was  about  two  and  a  half  miles  distant. 

lu  this  stage  of  the  proceedings  the  counsel  for  the  defendants 
insisted  that  the  testimony  showed  that  the  notes  were  given, 
and  the  money  raised  by  Lawrence  under  the  written  contract 
given  in  evidence,  and  as  an  advance  by  him  thereon  to  Simons 
&  Taft ;  and  that  no  action  could,  under  any  circumstances, 
be  maintained  by  Lawrence  against  Simons  &,  Taft ;  and  that 
the  notes  having  come  to  the  plaintiff's  hands  after  maturity, 
he  took  them  liable  to  the  same  defences  to  which  they  were 
subject  in  Lawrence's  hands.  They  therefore  moved  that  the 
plaintiff  be  nonsuited,  but  the  referees  denied  the  motion.  The 
defendants'  counsel  then  offered  testimony  to  show  that  under 
the  contract  of  Simons  &  Taft  with  Lawrence,  the  latter  had 
received  more  than  lumber  enough  to  pay  all  his  advances  and 
liabihties  under  the  contract,  including  the  notes  in  question, 
by  over  $3000.  But  the  referees  refused  to  receive  the  evidence. 
Lewis  Lawrence  being  called  as  a  witness  for  the  defendants, 
testified  that  he  had  no  knowledge  of  leaving  the  $500  note  at 
the  Oneida  Bank,  for  collection,  nor  any  recollection  of  receiv- 
ing it  from  the  bank  after  it  was  protested,  and  could  not  say 
who  left  it  there.  That  he  thought  he  did  not  receive  the  note 
on  the  contract ;  that  as  he  understood  it  he  received  it  in  ex- 
change for  his  note.  That  he  exchanged  with  Simons,  and  be 
thought  the  $500  note  was  not  given  under  the  contract,  be- 
cause he  had  advanced  Simons  &,  Taft  more  than  the  contract 
required.  That  the  note  was  delivered  to  him  on  the  23d  of 
March,  1843 ;  that  it  was  not  in  his  hands  after  it  fell  due ; 
that  he  gave  it  to  Mr.  Hunt,  the  plaintiff,  very  shortly  after  he 
got  it  and  before  it  fell  due ;  that  he  gave  it  to  Hunt  for  other 
means  to  enable  the  witness  to  raise  money,  but  whether  it  was 
for  his  endorsement,  or  for  money,  he  could  not  recollect ;  that 
at  the  time  he  gave  Hunt  the  note  witness  owed  bim,  as  he 
thought,  as  much  as  $1000  for  money  lent ;  that  he  was  at  the 
same  time  his  endorser ;  that  he  was  a  general  endorser  for  him. 
That  he  thought  he  did  not  give  him  the  note  for  money  he 
had  advanced,  or  for  his  endorsements,  but  for  present  means ; 
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that  he  could  not  remember  whether  it  was  or  was  not  for  pres^ 
ent  means,  but  from  the  circumstances  of  the  case  it  was  his 
impression  that  it  was.  That  if  Hunt  advanced  him  money, 
on  the  note,  it  had  never  been  repaid  ;  and  that  he  still  owed 
him  more  than  $500  for  borrowed  money,  which  he  had  had 
at  various  times.  That  when  the  $1000  note  fell  due,  Mr. 
Hunt  gave  the  witness  his  check  for  $1000,  and  witness  took  it 
and  paid  the  amount  to  the  bank,  and  carried  the  note  back  to 
Hunt  and  gave  it  to  him,  and  he  had  been  the  bona  fide  holder 
and  possessor  ever  since.  That  Hunt  did  not  lend  witness  the 
money  to  take  up  the  note,  and  witness  gave  him  no  security 
for  the  amount,  and  had  never  repaid  it.  That  witness  pro- 
cured Hunt's  endorsement  on  the  note  for  the  purpose  of  getting 
it  discounted  ;  and  that  Hunt  endorsed  it  for  his  accommoda- 
tion. The  evidence  being  closed,  the  defendants'  counsel  again 
offered  to  show  that  under  the  contract  with  Simons  &  Taft, 
Lawrence  had  received  more  than  sufficient  lumber  to  pay  all 
bis  advances  and  liabilities,  by  more  than  $3000.  And  they 
further  offered  to  show  the  declarations  of  Lawrence,  that  these 
notes  were  paid  and  cancelled,  and  the  defendants  discharged 
from  all  liability  thereon ;  which  evidence  was  offered,  not  to 
contradict  Lawrence,  but  on  the  ground  that  he  was  the  real 
party  in  the  suit,  and  therefore  that  his  declarations  were  evi- 
dence. But  the  referees  excluded  the  testimony.  The  defen- 
dants' counsel  further  insisted  that,  as  to  the  $1000  note,  there 
was  no  sufficient  proof  of  protest  and  notice,  to  hold  Yincent 
Taft  as  endorser.  But  the  referees  reported  in  favor  of  the 
plaintiff,  against  the  defendants,  for  the  whole  amount  claimed, 
being  $18S9. 

Ward  Hunti  plaintiff  in  proper  person* 

C  P.  Kirklandy  for  the  defendants. 

Btf  the  Courtj  Gridlet,  J.  We  do  not  perceive  any  defect 
in  the  proof  of  the  notice  of  protest  to  the  defendant  Taft.  The 
residence  of  Taft,  after  his  removal,  was  only  one  handred  rodi 
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distant  from  ins  foriiier  resideDce ;  and  notwithstanding  it  was 
situated  in  another  town,  it  would  not  follow  that  the  notice 
was  erroneously  sent.  That  would  depend  on  the  fact  whether 
he  was  accustomed  to  get  his  letters  at  the  office  to  which  the 
notice  was  directed.  {Reld  v.  Payne,  16  John.  218.)  It  ap- 
pears from  the  evidence  that  after  his  removal,  Taft  lived  at 
the  distance  of  only  half  a  mile  from  the  post  office  in  the  town 
of  Lee,  while  the  post  office  in  Annsville  was  situated  at  a  dis- 
tance of  two  miles  and  a  half  from  his  residence.  There  is  no 
direct  evidence  to  show  where  he  did  in  fact  receive  his  letters 
after  his  removal.  But  from  the  comparative  distance  of  the 
two  offices,  and  his  custom  while  residing  in  Lee,  it  was  a  rea- 
sonable inference,  for  the  referees  to  draw,  that  he  continued  to 
receive  his  letters  at  the  post  office  at  which  he  had  been  ac- 
customed to  get  them,  and  where  it  was  far  more  convenient 
for  him  than  at  Annsville.  If  this  were  not  so,  the  fact  was  in 
the  knowledge  of  the  endorser,  and  he  might  have  shown  it. 
We  think,  therefore,  that  there  is  no  reason  to  interfere  with 
the  finding  of  the  referees  on  this  point. 

The  main  question  in  the  cause  was  whether  Mr.  Hunt  was 
a  bona  fide  holder  of  the  notes,  so  as  to  exclude  the  defence  of- 
fered, and  which  would  have  been  good  against  the  original 
holder  and  owner.  The  possession  of  the  notes  by  Hunt  doubt- 
less raised  a  presumption  that  he  was  a  bona  fide  holder  for 
value  paid,  and  without  notice  of  the  facts  set  up  as  a  defence. 
That  presumption,  however,  was  not  in  point  of  fact  a  strong 
one ;  and  was  liable  to  be  rebutted  and  overthrown  by  evidence 
of  circumstances  inconsistent  with  the  fact  of  a  bona  fide  hold- 
ing. I  am  inclined  to  think  that  enough  had  been  shown, 
when  the  defence  was  fii'st  offered  to  be  proved,  to  repel  the 
slight  presumption  arising  from  the  mere  possession  of  the  papers, 
and  that  the  referees  erred  in  holding  otherwise.  This  evidence 
was  afterwards  considerably  strengthened  by  the  testimony  of 
Mr.  Kirkland.  Had  the  ofier  then  been  renewed,  and  if  reject- 
ed, the  defendants  had  rested  upon  this  erroneous  ruling  of  the 
referees,  I  am  of  the  opinion  that  a  new  trial  must  of  necessity 
have  been  granted. 
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The  defendants,  however,  adopted  a  different  course.  They 
called  Lewis  Lawrence,  the  payee  of  the  notes,  who  testified 
that  Mr.  Hunt  was  a  bona  fide  holder  of  them  without  notice. 
This  witness  was  doubtless  strongly  in  the  interest  of  the  plain- 
tiff, and  had  he  been  called  by  the  plaintiff,  his  testimony  would 
have  been  subject  to  much  just  criticism.  The  defendants  have, 
however,  made  him  their  own  witness,  and  must  take  his  testi- 
mony as  he  has  given  it.  Had  the  defendants  not  called  this  wit- 
ness, they  might  have  argued  that  the  referees  should  have  disre- 
garded bis  testimony,  if  it  had  been  inconsistent  or  improbable. 
But  they  cannot  now  do  this.  He  has  sworn  that  Mr.  Hunt  was  a 
bona  fide  holder,  and  the  defendants  cannot  be  heard  to  insist 
that  he  is  not  to  be  believed.  They  had  the  right,  if  surprised 
by  his  testimony,  to  show  by  other  witnesses  that  the  facts  were 
otherwise ;  but  they  could  not  impeach  their  own  witness,  either 
directly  or  indirectly. 

When  the  defendants  had  given  this  additional  testimony, 
they  renewed  their  offer  to  go  into  evidence  of  their  defence  to  the 
notes.  But  the  aspect  of  the  case  was  then  materially  altered 
for  the  worse.  They  had  themselves  proved  Mr.  Hunt  to  be  a 
bona  fide  holder  of  the  notes,  as  the  referees  held ;  and  assum- 
ing the  testimony  of  Mr.  Lawrence  to  be  true,  they  decided  the 
question  right.  At  all  events,  that  was  a  question  of  fact  which 
belonged  to  them  to  decide.  They  had  a  right  to  assume  that 
all  the  testimony  against  the  bona  fides  of  Mr.  Hunt,  as  a  holder 
of  the  notes,  had  been  given  ;  and  if  they  were  satisfied  on  that 
point,  in  favor  of  the  plaintiff,  their  finding  can  no  more  be  dis- 
turbed by  this  court,  than  their  decision  upon  any  controverted 
question  of  fact  in  the  final  determination  of  the  cause. 

It  is  a  familiar  principle,  that  where  upon  the  whole  case, 
the  court  can  see  that  justice  has  been  done,  an  immaterial 
error  of  the  court,  in  the  progress  of  the  trial,  will  not  entitle  the 
party  against  whom  such  error  was  committed,  to  a  new  trial. 
(3  Barbotir^s  Sup.  Court  Rep.  545.)  The  same  principle  has 
been  also  held  applicable  to  a  case  arising  on  the  report  of  ref- 
erees. The  rule  may  be  thus  illustrated.  A  party  has  rested 
his  cause  on  evidence  of  the  defendant's  hand-writing  to  a  prom- 
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iflsory  note,  which  the  court,  on  a  motion  for  a  nonsuit,  erro- 
neously holds  to  be  sufficieut.  The  defendant  excepts;  and 
then  calls  a  witness  to  disprove  the  hand-writing,  who  unex- 
pectedly testifies  to  its  genuineness,  and  thus  makes  out  a  case 
for  the  plaintiff  which  he  had  failed  to  do  by  his  own  testimony. 
Now  if  the  defendant  should  move  for  a  new  trial,  on  a  case, 
for  the  refusal  of  the  judge  to  nonsuit  the  plaintiff,  he  would 
fail,  upon  the  ground  that  upon  the  testimony  which  he  had 
bin)self  given,  the  plaintiff  was  entitled  to  recover.  So  it  may 
be  said  here,  that  by  the  testimony  of  Lawrence,  which  the  de- 
fendants elected  to  give,  the  decision  of  the  referees  was  on  the 
whole  right. 
Motion  to  set  aside  report,  and  for  a  new  trial,  denied. 


"4» 


Same  Term.     Before  the  same  Justices. 
Green,  executrix,  &c,  vs,  Morse  and  others. 

Tlie  aidgnees  of  a  debtor,  who  hare  accepted  the  trust  created  by  an  aarignmeiit 
for  the  benefit  of  crediton,  have  no  right  to  refViie  the  payment  of  a  debt  spe- 
eiileaUy  directed  to  be  paid,  in  the  anignment,  on  the  ground  of  its  being 
usurious ;  in  the  absence  of  any  request  or  authority  to  them  from  the  assignor, 
or  from  any  creditor  provided  for  in  the  assignment,  to  refUse  such  payment ; 
and  where  the  assignees  are  not  themselves  creditors  of  the  assignor. 

In  such  a  case  the  assignees  are  mere  naked  trustees,  bound  to  execute  the  trust 
according  to  its  prescribed  conditions,  with  no  power  to  substitute  their  own 
discretion  in  the  place  of  the  will  of  the  assignor. 

Jl  seems  that  even  where  the  assignees  are  creditors,  and  interested  under  the 
assignment,  as  such,  if  they  have  accepted  the  assignment,  and  acted  under  it, 
and  are  seeking  to  affirm  it — claiming  under  its  provisions — they  cannot  refuse 
to  execute  the  assignment  in  favor  of  a  creditor  whose  debt  is  usoiions,  and 
enforce  it  in  favor  of  themselves  and  others. 

A  mere  stranger  cannot  set  up  the  defence  of  usuiy.  That  defence  can  only  be 
set  up  by  a  party  to  the  usurious  contract,  or  one  who  represents  him,  as  a 
privy  in  blood  or  in  estate. 

A  cmut  of  equity,  ia  directins  tmsteci  under  an  asMgnmrnit  made  by  a  debtor  ftr 
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flM  benefit  «f  crediton,  to  pay  the  amount  of  a  nrarioos  note  ipecifleally  di- 
rected, by  the  aasignoT,  to  be  paid,  will  direct  the  usuiiooi  premium  to  be  first 
deducted. 

In  EauiTY.  This  was  an  appeal,  by  the  defendants,  from 
a  decree  of  the  late  vice  chancellor  of  the  fifth  circuit.  The 
bill  was  filed  by  the  complainant  as  surviving  executrix  of  Eben 
Blakeinan,  deceased,  against  the  defendants  ais  assignees  of 
Sylvester  Thayer,  to  compel  the  payment,  by  them,  of  the 
amount  of  a  promissory  note  given  to  the  testator  for  $450, 
dated  May  10th,  1836,  and  payable  July  lOtb,  1837,  executed 
by  Thayer  as  principal  and  Elijah  Morse  as  surety.  The  bill 
stated  that  on  the  9th  of  October,  1837,  Thayer,  together  with 
his  wife,  executed  to  the  defendants  an  assignment  of  his  real 
and  personal  estate,  in  trust  to  pay  the  debts  or  demands  which 
he  owed,  to  all  the  persons  named  in  the  assignment,  which 
debts  amounted  to  $12,278,07.  That  among  the  creditors 
named  in  the  assignment  was  Blakeman,  the  testator,  and  the 
above  mentioned  note,  then  owned  by  him,  was  specified  among 
the  debts  to  be  paid  by  the  assignees.  That  the  assignees 
were  directed  to  dispose  of  the  property,  and  pay  the  said  debts 
without  preference ;  but  in  case  of  a  deficiency,  the  assignees 
were  to  pay  pro  rata.  In  case  of  an  overplus,  they  were  to 
pay  the  laborers  on  the  farm,  and  then  distribute  among  the 
creditors  generally,  without  preference.  That  the  defendants 
took  upon  themselves  the  trust,  and  sold  and  disposed  of  the 
assigned  property ;  and  that  more  than  $10,000  bad  come  to 
their  hands,  but  that  they  had  refused  to  pay  any  thing  upon 
this  note,  or  to  make  any  dividend  or  distribution  in  favor  of 
it ;  and  that  they  had  either  misapplied  tlie  funds  or  diverted 
the  same  to  their  own  use.  The  bill  charged  that  the  defen- 
dants were  liable  for  interest  upon  the  funds  which  they  had 
received,  from  the  end  of  one  year  after  the  date  of  the  assign- 
ment ;  and  that  if  any  of  the  assigned  property  remained  unsold, 
or  debts  uncollected,  the  defendants  were  boimd  to  proceed  at 
once  to  close  up  the  business,  and  pay  over  the  balance  in  their 
hands ;  and  that  they  were  liable  to  account  as  trustees.  That 
Thayer,  the  assignor,  was  discharged  as  a  bankrupt,  in  1842. 
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The  bill  prayed  for  an  answer  without  oath ;  that  the  defen- 
dants might  render  a  full  account  of  the  assigned  property,  and 
the  avails  thereof,  and  pay  over  a  just  proportion  to  the  com- 
plainant, on  the  note  in  question,  with  costs  of  suit,  and  for 
general  relief.  The  answer  of  the  defendants  admitted  most 
of  the  material  facts  alleged  in  the  bill,  but  denied  that  the 
avails  of  the  trust  property  had  been  $10,000.  The  defendants 
admitted,  however,  that  they  had  realized  a  considerable  sum, 
over  and  above  incumbrances,  but  alleged  that  after  taking  out 
a  small  compensation,  and  their  disbursements,  they  had 
devoted  all  the  avails  of  the  fund  to  the  payment  of  the  debts 
preferred  in  the  assignment,  so  far  as  they  were  not  usurious 
and  illegal.  That  they  bad  not  paid  any  thing  on  the  note  of 
the  complainant,  because  it  was  void  for  usury ;  that  they  had 
been  advised  by  counsel  that  they  ought  to  pay  legal  debts 
only,  and  that  they  had  acted  under  this  advice,  and  had  paid 
over,  on  honest  debts,  all  the  funds  received  ;  .that  there  were 
prior  liens  on  the  real  and  personal  estate,  which  they  had  paid 
off,  and  that  there  remained  other  legal  debts  yet  unpaid,  to 
the  amount  of  several  thousand  dollars.  By  a  stipulation  in 
the  cause  it  was  admitted  that  the  note  given  to  Blakeman 
was  included  in  the  list  of  preferred  debts,  in  the  assignment 
executed  by  Thayer;  and  that  there  were  funds  enough  in  the 
defendants'  hands  to  authorize  a  decree  for  an  account,  unless 
the  alleged  usury  constituted  a  valid  defence  to  the  bill.  It 
was  also  stipulated  that  in  case  it  should  be  held  that  the  com- 
plainant w^as  entitled  to  a  decree,  the  question  of  the  amount 
of  the  assigned  property  and  the  avails  thereof,  and  such  other 
matters  as  might  be  material,  should  be  referred  to  a  master  to 
take  proof  and  report  thereon.  The  cause  was  heard  before 
the  vice  chancellor  upon  pleadings  and  proofs ;  who  made  a 
decree  directing  the  defendants  to  render  an  account  of  the 
assigned  property,  wMth  interest ;  and  to  pay  over  to  the  com- 
plainant such  amount  of  the  promissory  note  given  to  the  tes- 
tator, by  the  assignor,  and  the  interest  thereon,  as  should  be 
fixed  on,  upon  reference  to  a  master,  with  costs  to  be  taxed. 
And  a  reference  was  directed,  to  a  master,  to  compute  the 
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amount  due  on  the  note,  and  the  amount  of  the  preferred  debts 
mentioned  in  the  same  class  with  the  note ;  to  take  and  state 
an  account  of  the  assigned  property,  and  of  the  avails  thereof, 
and  of  the  time  when  the  same  came  into  the  defendants'  hands, 
to  compute  interest  upon  such  avails,  and  to  apportion  the  gross 
amount  of  such  avails  and  interest  pursuant  to  the  assignment, 
specifying  particularly  the  amount  applicable  upon  the  note,  and 
interest.  Also  to  take  and  state  an  account  of  the  assigned 
property  remaining  unsold,  if  any,  &c. 

The  following  opinion  was  delivered  by  the  vice  chancellor : 


Gridley,  y.  C.  The  principal  question  in  this  case,  has 
been  substantially  decided  by  me  in  the  case  of  Stevens  v.  Frost ; 
and  for  the  reasons  expressed  in  the  opinion  delivered  in  that 
case,  I  regard  the  defendants  as  standing  in  a  position  which 
forbids  their  setting  up  the  usurious  character  of  the  complain- 
ant's demand,  against  the  execution  of  their  duties  enjoined  in 
the  assignment.  To  this  assignment  they  are  not  only  parties, 
but  they  have  accepted  it,  and  acted  under  it  for  six  or  eight 
years  by  receiving,  appropriating,  and  partially  distributing  the 
funds  which  the  instrument  conveyed  to  them.  The  defen- 
dants' counsel,  in  the  ingenious  argument  submitted  by  him,  in- 
sisted that  the  complainant's  note  was  void  for  usury,  and  that 
the  court  had  no  power  to  give  it  legal  validity  ;  that  the  assign- 
ment itself  as  a  further  security  for  this  note  is  equally  void ; 
and  that  in  no  instance  can  the  holder  of  a  usurious  security 
succeed  in  a  direct  attempt  to  enforce  it,  at  law  or  equity. 
These,  as  general  propositions,  are  undeniably  true ;  but  it  can- 
not be  admitted  that  they  are  universally  so,  under  cUl  drcum- 
stanceSj  and  between  all  parties.  It  has  long  been  settled  that 
this  defence  can  only  be  taken  by  the  party  to  the  usurious 
agreement,  or  persons  representing  him  as  privies  in  blood  or 
estate.  A  stranger  cannot  set  up  this  defence.  The  maker  of 
a  usurious  note,  bond  or  mortgage,  may  pay  it ;  and  when  it  is 
paid,  he  cannot  recover  back  the  money.  So  he  may  agree  with 
another,  for  a  valid  consideration,  to  pay  it,  and  that  other  can- 
not resist  the  payment  on  the  ground  of  usury.    He  may  alsQ 
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set  apart  and  dedicate  a  certain  fund,  or  certain  specified  prop> 
erty,  to  the  payment  of  it ;  and  bis  agents  wbo  have  received 
the  funds  with  which  to  pay  it  cannot  withhold  it  on  the  ground 
of  usury.  It  is  in  all  these  cases  the  party  wbo  owes  the  debt, 
and  who  devotes  his  property  to  pay  it,  that  can  alone  set  up  this 
defence.  But  he  may  not  wish  to  set  up  a  defence  of  this  descrip- 
tion: his  desire  to  avoid  litigation,  bis  pride  of  character,  or  hb 
conscientious  sense  of  justice,  may  induce  him  to  waive  his  legal 
rights  and  to  satisfy  a  demand,  although  it  may  be  void  for 
usury.  When,  therefore,  he  waives  his  legal  rights  and  makes 
provision  for  the  payment  of  such  a  demand,  no  stranger, 
though  be  be  an  agent  or  a  trustee^  who  by  express  or  implied 
agreement  has  assumed  the  agency  of  making  this  payment 
on  the  behalf  of  the  debtor  who  furnishes  the  funds  for  that 
purpose,  can  put  the  funds  in  bis  pocket  and  set  the  creditors 
at  defiance.  Such  is  the  principle  to  be  extracted  from  the 
cases  on  this  subject ;  among  which  are  the  following :  6  Conn. 
Rep.  154;  2  Id.  132;  13  Mass.  Rep.  616;  16  Id.  103; 
9  Paige  146 ;  7  Id.  616,  641,  642,  643. 

I  will  illustrate  my  views  on  this  subject,  by  supposing  that 
A.  executes  an  usurious  mortgage  on  a  certain  farm  for  ^^5000, 
the  farm  being  worth  $6000.  A.  conveys  it  to  B.  at  the  price  of 
$6000,  $1000  of  which  is  paid  down,  and  the  remaining  $6000 
by  assuming  the  incumbrance  and  taking  the  conveyance  sub- 
ject to  the  payment  of  the  mortgage.  Now  it  is  settled  that  in 
such  a  case  the  mortgagee  may  maintain  a  suit  for  a  foreclosure 
of  the  mortgage  and  a  collection  of  the  moneys  secured  by  it ; 
and  that  too,  directly  upon  the  usurious  security^  and  that  B. 
cannot  set  up  usury  as  a  defence.  And  the  reason  is,  tiiat  he 
has  only  bought  and  received  the  equity  of  redemption  in  the 
premises,  that  is,  the  interest  in  the  premises  subject  to  an 
agreement  to  pay  the  amount  of  the  lien  on  the  premises,  or  in 
default  thereof,  to  have  that  sum  carved  out  of  them  to  satisfy 
the  mortgage.  In  such  a  case  it  is  in  fact  the  original  debtor 
and  mortgagor  who  pays  the  mortgage  debt ;  and  B.  is  only 
the  conduit  through  which,  and  the  instrument  by  which,  the 
money  is  paid.    And  the  court  will  not  allow  him,  by  an  ad 
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of  treachery  to  the  original  debtor,  to  put  the  funds  into  his  own 
pocket,  and  thus  defeat  the  creditor.  The  purchaser  B.,  though 
he  has  bought  and  owns  the  fee  simple  of  the  premises  bound 
by  the  mortgage,  yet  in  equity  he  does  not  own  that  portion  of 
them  thus  devoted  to  the  payment  of  the  mortgage,  except  as 
trustee  for  the  mortgagor,  sacredly  bound  to  perform  the  trust 
It  is  on  this  principle  that  the  defendants  are  prohibited  from 
setting  up  usury  in  this  case.  They  have  received  certain 
property  from  the  assignor,  specially  destined  by  the  assignment 
to  pay  the  complainant's  demand.  The  debtor  himself  waived 
the  usury,  and  made  the  defendants  his  agents  and  attorneys 
to  appro|)riate  the  funds  in  question  to  the  payment  of  this  de- 
mand. They,  for  a  valid  consideration,  agreed  to  perform 
this  trusty  and  receive  the  whole  fund  thus  devoted  to  this 
specific  object.  They  therefore  have  no  right  to  refuse  to  per- 
form the  trust.  It  is  not  for  them — ^the  mere  agents  of  the 
assignor,  to  discharge  his  debt  to  the  complainant — to  set  up 
the  usurious  nature  of  the  security  given,  against  the  express 
direction  of  the  assignor  and  in  violation  of  their  engagement 
to  him.  The  defendants  hava  no  interest  in  that  portion  of  the 
funds  which  the  assignment  devotes  to  the  payment  of  the  note 
in  question,  in  such  a  sense  as  to  authorize  them  to  set  up  this 
defence.  They  are  mere  messengers  employed  by  the  debtor 
to  carry  the  money  to  the  creditor,  and  cannot  withhold  it  for 
their  own  benefit.  Suppose  a  banker  in  Utica  consigns  a  box 
of  specie  to  the  care  of  a  merchant  in  New- York,  to  pay  to  the 
bolder  of  an  usurious  note ;  could  the  merchant  convert  the 
money  to  his  own  use  and  then  meet  the  demand  of  the  cred- 
itor by  saying,  "  Sir,  I  have  indeed  received  the  money  destined 
to  the  payment  of  your  debt ;  but,  I  can  prove  the  note  you 
hold  to  be  tainted  with  usury,  and  I  shall  therefore  keep  the 
iiind  and  set  you  at  defiance  ?"  I  think  it  quite  clear  that  the 
law  would  not  countenance  such  a  defence ;  and  in  principle 
I  regard  this  case  as  standing  on  the  same  ground.  In  my 
judgment  the  chancellor  has  substantially  decided  this  question 
in  the  case  of  Pratt  v.  Adams,  (7  Paige,  616.)  The  assignees 
in  that  case  filed  their  bill  for  the  purpose  of  ascertaining  their 
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duty  in  distribuling  among  the  several  claimants  the  fands 
assigned,  some  of  which  were  devoted  by  the  assignor  to  pay 
usurious  paper.  The  chancellor  held,  on  exceptions  to  the 
master's  report,  that  all  such  paper  was  to  be  paid ;  and  that  the 
creditors  who  claimed  under  the  (assignment  could  not  ob- 
ject to  the  payment  of  other  creditors  under  the  assignment, 
although  the  demands  of  the  latter  were  usurious.  Now  if  the 
creditors  could  not  set  up  this  defence,  a  fortiori  these  assignees 
cannot  do  it  on  the  ground  that  they  represent  such  creditors, 
and  withhold  the  fund  on  their  behalf.  They  manifestly  can- 
not do  it  on  behalf  of  the  assignor ;  for  he  has  devoted  the  fund 
to  the  specific  purpose  of  paying  this  debt  and  has  never  re- 
voked his  authority,  nor  absolved  them  from  their  obligation  to 
perform  the  trust  They  cannot  do  it  on  their  own  account 
as  adversary  creditors  seeking  to  defeat  and  set  aside  the 
assignment ;  for  they  have  accepted  the  assignment,  and  are 
estopped  from  setting  up  such  a  ground  of  defence. 

These  are  briefly  my  views  of  the  rights  of  the  parties  to  this 
suit,  and  my  conclusion  is  that  the  complainant  is  entitled  to  a 
decree,  with  a  reference  and  costs. 

Oeo,  P,  Comstockj  for  the  appellants.  I.  The  note  on  ac- 
count of  which  the  bill  is  filed  is  proved  to  have  been  infected 
with  usury,  as  charged  in  the  answer.  Being,  therefore,  ori- 
ginally void  for  usury,  it  was  not  purified,  nor  did  it  become 
valid  by  the  execution  of  the  deed  of  assignment  in  trust  to  pay 
it  That  the  taint  of  usury  is  not  removed  by  the  assignment 
is  very  clear.  The  note  is  in  that  respect  as  usurious  as  it  al- 
ways was.  The  usurious  contract  was  not  ratified  by  the  deed 
of  trust  Such  a  contract  is  incapable  of  being  ratified.  There 
are  cases  where  usury  has  been  held  no  ground  of  action  or  de- 
fence. A  usurious  debt  may  be  paid^  and  the  payment  is  good 
except  as  to  the  excess ;  and  this  may  be  so  whether  the  pay- 
ment is  money,  or  property  conveyed  in  satisfaction.  So  also, 
a  stranger  cannot  rely  upon  usury.  This,  on  examination, 
will  be  found  to  be  the  length  and  breadth  of  all  the  cases 
where  the  objection  of  usury  has  been  disregarded.    But  these 
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cases  do  not  rest  upon  the  idea  of  ratificatioa.  While  the  con* 
tract  remains  executory,  it  is  always  void.  {Bly,  on  Usury^ 
89,  and  the  eases  there  died.  2  Hilly  S22,  1  Story^s  Eq.  pp. 
303,  4,  §  307, 1st.  ed.  Id.  p.  338,  h  346  and  note.)  II.  The 
deed  of  trust,  so  far  from  purifying  or  ratifjring  the  note,  is  itsdf 
contaminated  with  the  usury  contained  in  the  note,  and  is 
therefore  void,  either  wholly  or  so  far  as  it  provides  for  the  pay* 
ment  of  the  usurious  debt  It  was  executed  for  the  purpose  of 
securing  and  providing  for  the  payment  of  usury.  It  therefore 
comes  within  the  language,  and  clearly  within  the  intent,  of 
the  statute.  (1  R.  S.  760,  §  4,  2(2  ed.)  It  is  not  a  conveyance 
of  property  in  satisfaction  of  a  debL  The  debt  remains,  and 
the  trust  to  pay  it  is  merely  a  further  and  collateral  security  for 
the  payment  of  it  The  assignment  is  a  derivative  obligation, 
of  the  same  character  and  of  no  greater  force,  than  a  new 
promise  to  pay.  (7  Paige,  615, 639, 641, 2.  3  Edw.  Ch.  Rep. 
196.  3  Wend.  684.  Bly.  on  Usury,  291,  citing  Dunbar  v. 
Long,  2  Hen.  4*  Munf.  212.  Id.  292,  citing  Martin  v.  lAnd- 
sey,  1  Leigh,  499.  Id.  286,  citing  Marks  v.  Morris,  2  Munf. 
407.  20  Wend.  234.)  III.  If  the  assignment  is  void  as  to  the 
usurious  trust  merely,  the  objection  to  the  bill,  on  that  account, 
is  unanswerable.  If  it  is  wholly  void,  then  we  say  the  objec- 
tion is  not  answered  or  obviated  by  the  fact  that  the  defendants 
have  executed  some  of  the  trusts  contained  in  the  instrument 
So  &r  as  they  have  executed  the  trusts  in  favor  of  just  and  in- 
nocent creditors  it  is  well.  But  this  does  not  give  the  assign- 
ment any  greater  validity,  or  compel  them  to  execute  the  trusts 
in  favor  of  the  usurious  creditor.  (3  Edwards?  Ch.  Rep.  196. 
3  Wend.  684.)  lY.  The  objection  that  the  bill  is  filed  to  en- 
force a  ccmtract  made  in  violation  of  the  laws  and  policy  of  this 
state  is  also  fatal  to  it  Ex  turpi  causa,  ^c.  {Nellis  v.  Clark, 
20  Wend.  24,  32.)  Y.  The  note  of  Thayer  was  given  for 
$460.  The  sum  loaned  was  only  $386.  The  decree  is  erro- 
neous in  allowing  the  plaintifis  to  recover  the  usury,  as  well  as 
the  principal  and  interest  YI.  The  defendants,  being  trustees, 
should  not  be  personally  charged  with  costs. 
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T.  JenkinSj  for  the  respondent  I.  Thayer, 
his  property  to  the  defendants  for  the  payment  of  certain  spe- 
cific creditors  and  certain  specific  demands  therein  mentioned, 
of  which  the  note  in  question  was  one,  the  defendants  are  not 
at  liberty  to  set  up  the  defence  of  usury  to  the  note,  but  must 
account  for  the  funds  in  their  hands.  (5  Conn.  Rep.  164. 
2  Id.  132.  13  Mass.  616.  16  Id.  103.  9  Paige,  146.  CoU 
V.  Savage,  10  Id.  683.)  II.  The  defendants,  being  the  as- 
signees of  Thayer,  have  no  right  to  claim  any  diminution  from 
the  plaintiff's  share  on  account  of  the  alleged  usurious  premi- 
um. They  must  perform  their  duty  according  to  the  terms  of 
the  assignment ;  and  pay  the  note,  whether  it  be  usurious,  or 
not  They  have  no  discretion,  on  the  subject ;  and  the  assign- 
ment does  not  give  them  the  power  to  discriminate  between  the 
debts  owing  by  the  assignor. 

By  the  Court,  Gridlet,  J.  Further  reflection  has  con- 
firmed me  in  the  views  expressed  in  the  opinion  delivered  by 
me  when  this  cause  was  before  me  as  vice  chancellor  of  the 
fifth  circuit  In  addition  to  what  was  said  in  that  opinion,  I 
will  only  add  a  few  brief  remarks. 

It  should  be  borne  in  mind  that  the  ground  upon  which  the 
defendants  refuse  to  appropriate  any  portion  of  the  assigned 
funds  to  the  payment  of  the  complainant's  demand,  in  defiance 
of  a  special  direction  in  the  assignment,  is  not  that  they  have 
been  requested  or  authorized  to  do  so  by  the  assignor,  nor  by 
any  creditor  under  the  assignment,  nor  on  their  own  behalf  as 
creditors  of  the  assignor ;  but  solely  because  they  have  been 
advised  that  the  demand  is  usurious  ;  and  that  it  is  their  duty 
to  apply  the  funds  to  the  payment  of  the  other  demands  men- 
tioned in  the  assignment,  which  are  unaffected  by  usury. 

Upon  this  state  of  facts,  the  question  is  whether  the  defen- 
dants stand  in  a  situation  to  raise  the  defence  of  usury  against 
a  demand  which  they  have  been  directed  to  pay,  by  the  positive 
provision  of  the  deed  of  trust  which  they  have  accepted,  and 
agreed  to  execute.  They  are  mere  naked  trustees,  bound  to 
execute  the  trust  according  to  its  prescribed  conditions,  with  no 
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power  to  substitute  their  own  discretion  in  the  place  of  the  will 
of  the  assignor.  No  principle  is  better  settled  than  that  a  mere 
stranger  cannot  set  up  this  defence.  No  person  can  do  this  but 
a  party  to  the  usurious  contract,  or  one  who  represents  him,  as 
a  privy  in  blood  or  estate.  It  is  quite  obvious,  therefore,  that 
the  defendants  cannot  raise  this  question  unless  they  can  do  it 
as  representatives,  either  of  the  assignor,  or  of  the  other  credit- 
ors under  the  assignment  who  themselves  stand  in  a  situation 
to  question  the  validity  of  the  complainant's  claim. 

I.  The  assignor,  who  owes  the  debt  in  question,  does  not  set 
up  this  defence,  and  no  one  has  a  right  to  do  it  for  him,  without 
authority.  This  may  be  tested  by  supposing  the  case  of  an  as- 
signment for  the  payment  of  a  single  creditor  only ;  and  that 
the  assignee  had  accepted  the  trust  and  converted  the  funds 
assigned,  into  money.  No  one  will  be  hardy  enough  to  contend 
that  the  assignee  in  such  a  case  could  be  allowed  to  pocket  the 
funds,  and  meet  the  creditor,  whom,  by  the  acceptance  of  the 
trust,  he  had  undertaken  to  pay,  with  the  defence  of  usury. 
For  the  plain  reason,  that  he  is  a  mere  stranger  to  the  usurious 
contract,  and  therefore  cannot  raise  the  question  on  his  own 
account  Much  less  can  he  do  it  on  account  of  the  assign- 
or ;  because  that,  in  attempting  to  do  so,  he  not  only  acts  nnth- 
aui  authority,  but  in  defiance  of  the  assignor's  positive  direc- 
tion, and  in  violation  of  the  trust  under  which  he  received  the 
funds.  It  would  indeed  be  a  new  exercise  of  the  jurisdiction 
of  this  court,  to  uphold  the  defence  of  a  party  against  the  exe- 
cution of  a  trust  he  had  assumed,  which  defence  was  based 
upon  an  act  of  the  foulest  treachery  against  the  debtor  by 
whom,  and  the  creditor  for  whom,  the  assignment  was  made. 

II.  I  think  it  equally  clear  that  the  defendants  cannot  suc- 
cessfully urge  this  defence  as  the  representatives  of  the  other 
creditors  for  whom  the  assignment  provides.  (1.)  They  have 
received  no  authority  from  such  creditors  to  take  this  coui'se ; 
and  none  is  to  be  found  in  the  deed  of  trust.  The  extent  of 
their  authority  to  act  for  such  creditors  is,  to  faithfully  execute 
the  plain  conditions  of  the  assignment,  and  to  pay  over  to  them, 
upon  their  debts,  precisely  what  the  assignor  directed  in  the 
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deed  of  trust,  which  confers  upon  them  the  only  powersthey 
possess.  (2.)  In  acting  for  the  creditors,  in  setting  up  the  de- 
fence of  usury  in  their  behalf,  the  defendants  are  not  only  actr 
ing  withoiU  authority  from  the  creditors,  but  in  plain  violation 
of  the  mandate  of  the  assignor,  and  of  their  duty  to  perform 
the  conditions  of  the  trust.  They  have  acted  under  the  deed 
of  trust ;  and  have  received  the  assignor's  property  upmi  the 
condition  of  appropriating  it  in  such  manner  as  he  directed. 
And  in  refusing  to  pay  a  demand  which,  in  the  assignment,  he 
directed  them  to  pay,  they  are  guilty  of  infidelity  and  treachery 
towards  him.  Having  received  the  property  of  the  assignor) 
under  the  assignment,  and  upon  the  faith  that  they  would 
faithfully  perform  the  trusts  contained  in  it,  it  would  be  a  gross 
breach  of  trust,  by  setting  up  a  defence  of  this  character,  to  ef- 
fect a  disposition  of  the  property  assigned,  entirely  different 
from  that  contemplated  by  the  assignor,  and  expressed  in  the 
instrument  They  are  the  mere  servants  of  the  assignor,  to 
obey  his  instructions,  and  are  estopped  from  making  a  defence 
which  would  substantially  defeat  the  assignment,  and  create  a 
new  one,  of  which  the  assignor  was  not  the  author.  A  wide 
difference  exists,  between  a  case  where  the  assignor,  as  here, 
directs  a  spedjic  debt  to  be  paid,  and  where  he  assigns  gene- 
rally for  the  benefit  of  creditors.  In  the  latter  case,  the  as- 
signees are  not  bound  to  pay  usurious  debts,  while  in  the  for- 
mer they  are.  See  Pratt  v.  Adams,  (7  Paige,  642,)  which  case 
is  entirely  consistent  with  the  doctrine  contained  in  3  Edw. 
Ch,  Rep.  196,  so  strenuously  urged  by  the  counsel.  (3.)  Sup- 
pose, however,  the  difficulty  of  regarding  the  defendants  as  the 
lawful  representatives  of  the  other  creditors  under  the  assign- 
ment, is  surmounted ;  it  is  still  impossible  for  them  to  set  up  this 
defence,  consistently  with  well  established  principles.  The  de- 
fendants are  acting  under  the  assignment,  and  as  agents  and 
trustees  for  those  creditors,  are  seeking  the  shares  provided  for 
them,  by  it  In  other  words,  they  have  elected  to  enforce  it ; 
instead  of  assailing  it  by  a  hostile  proceeding.  And  are  there- 
fore estopped  from  questioning  its  provisions  in  favor  of  others 
while  they  are  claiming  the  benefit  of  them  for  themselves. 
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This  is  so  declared  in  Pratt  v.  AdamSy  (7  Paige,  639,  641.) 
The  case  might  have  been  different  if  a  creditor  had  proceeded 
to  judgment  and  execution  against  the  assignor,  and  thus 
seized  the  assigned  property,  or  filed  a  creditor's  bill  against  the 
assignor  and  assignees,  to  set  aside  the  assignment  as  fraudu- 
lent against  bona  fide  creditors,  for  the  reason  that  it  provided 
for  the  payment  of  usurious  and  void  debts.  A  creditor,  stand- 
ing in  such  an  attitude,  would  not  be  estopped  from  assailing 
the  provisions  of  the  assignment  made  in  favor  of  debts  affected 
with  usury,  as  a  creditor  coming  in  under  the  assignment^ 
clearly  is.  {See  7  Paige,  641,  642,  644.)  It  needs  no  argu- 
ment to  prove  that  the  creditors  themselves  are  estopped.  So 
are  the  defendants  who  claim  to  represent  them.  (4.)  But  the 
creditors  are  in  no  condition  to  raise  the  question  of  usury. 
They  are  mere  open  creditors  at  large,  who  have  acquired  no 
lien  on  the  property  by  judgment  and  execution ;  nor  upon  the 
choses  in  action,  by  a  creditor's  bill.  They,  therefore,  are  not 
privies,  in  any  sense  which  will  entitle  them  to  question  any 
disposition  the  assignor  may  choose  to  make  of  his  property  in 
the  payment  of  a  usurious  debt.  Suppose  a  debtor  chooses  to 
deliver  over  either  money  or  property  to  pay  an  usurious  debt ; 
can  other  creditors  at  large  prevent  it  7  Can  they  seize  the 
property  in  transitu,  or  stay  the  threatened  payment  by  injunc- 
tion ?  Clearly  not  A  creditor  who  has  no  lien  derived  under 
an  execution,  or  a  creditor's  bill,  has  no  means  of  interfering  to 
prevent  the  consummation  of  such  assignment,  even  if  it  should 
exhaust  every  dollar  of  the  debtor's  property.  In  the  case  we 
are  considering,  the  debtor  has  chosen  to  pay  a  usurious  debt 
to  the  complainant,  and  the  funds  devoted  to  this  object  are  in 
the  hands  of  the  defendants,  (as  agents  of  the  debtor,)  to  deliver 
over  to  the  complainant  It  is  very  clear,  therefore,  that  the 
creditors  without  judgment,  execuUpn,  or  creditor's  bill,  have 
no  power  to  arrest  the  funds  on  their  way  to  the  favored  cred- 
itor. And  if  we  were  to  suppose  the  defendants  at  liberty  to 
drop  for  the  moment  their  characters  of  agents  of  the  assignor, 
and  to  assume  that  of  representatives  of  the  creditors,  still  they 
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would  have  no  greater  power  to  divert  the  funds  from  their  des- 
tination than  their  principals,  the  creditors  themselves. 

(5.)  The  creditors  under  the  assignment  have  no  right 
to  set  up  the  defence  of  usury,  and  thus  divert  the  funds  ap- 
propriated to  the  payment  of  the  complainant's  debt,  on  the 
ground  that  they  are  in  equity  the  assignees  of  those  funds  for 
their  own  benefit.  The  defendants  are,  indeed,  the  assignees 
of  the  entire  fund.  But  in  equity  they  are  assignees  for  their 
own  benefit,  of  just  so  much  as  the  assignor  transferred  for  their 
benefit,  and  no  more.  When  real  estate  is  conveyed  subject  to 
the  payment  of  an  usurious  mortgage,  the  grantee  gets  only 
the  residue  of  the  interest  in  the  premises  after  the  mortgage 
has  been  satisfied  out  of  it.  And  he  is  bound  to  pay  the  mortr 
gage,  and  is  not  allowed  to  set  up  usury  to  defeat  the  fore- 
closure and  sale  In  Shufelt  v.  Shufelt^  (9  Paige  140,) 
the  chancellor,  after  declaring  that  the  owner  of  land  who 
should  convey  it  to  a  purchaser,  would  convey  to  his  grantee 
the  same  right  to  question  a  usurious  lien  upon  the  premises 
which  he  himself  possessed  before  the  conveyance,  proceeds  as 
follows :  "  He  may  however,  if  he  thinks  proper  to  do  so,  elect 
to  affirm  the  usurious  mortgage  by  selling  bis  property  subject 
to  the  payment  or  the  liens  of  such  mortgage.  And  the  pur- 
chaser, in  that  case,  takes  only  the  equity  of  redemption,  and 
cannot  question  the  validity  of  the  previous  mortgage  on  the 
ground  of  usury.  (13  Mass.  Rep.  615,  16  id.  103.")  {See 
also  10  Paige  591 ;  11  Id.  635,  and  1  Barboufs  Sup.  Court 
Rep.  272.)  This  doctrine  is  decisive  of  the  question  we  are 
now  discussing.  The  two  cases  are  precisely  similar  in  princi- 
ple. The  assignor  conveyed,  by  the  assignment  to  the  defen- 
dants as  trustees  for  the  complainant,  so  much  of  the  assigned 
fund,  as  was  necessary  to  pay  the  debt  which  she  represents, 
or  to  pay  a  pro  rata  proportion  of  that  debt,  with  the  other 
claims  in  the  same  class  of  preferred  demands.  And  all  that 
was  assigned  to  the  other  creditors,  was  merely  the  overplus^  or 
residue  of  the  assigned  fund,  after  applying  the  prescribed 
amount  to  the  payment  of  the  complainant's  debt.  Or,  in  oth- 
er words,  the  whole  fund  was  assigned  to  the  defendants,  to 
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pay  over  to  the  other  creditors,  subject  to  a  deduction  of  so 
much  as  would  be  necessary  to  pay  first  what  had  been  direct- 
ed to  be  paid  towards  the  satisfaction  of  the  debt  in  ques- 
tion. Of  course  the  other  creditors  can  claim  no  part  of  the 
fund  appropriated  to  pay  the  debt  subject  to  the  payment  of 
which  the  assignment  under  which  they  claim  was  made. 
This,  however,  is  a  more  favorable  view  for  the  creditors  than 
the  facts  in  the  case  will  warrant.  In  truth,  the  funds  appro- 
priated to  pay  the  complainant's  debt,  wm'e  in  equity  cojiveyed 
to  the  father  of  the  complainant^  the  original  payee  of  the 
note.  And  the  other  creditors  never  had  the  semblance  of  a 
claim  to,  or  lien  upon  them.  They  in  equity  belong  to  the  com- 
plainant. They  were  conveyed  to  the  defendants /or  the  com- 
plainant, and  they,  by  accepting  the  trust,  agreed  to  execute  it 
and  pay  over  the  fund  in  pursuance  of  it.  And  it  is  a  maxim 
in  equity  that  what  has  been  agreed  to  be  done  shall  be  regard- 
ed in  equity  as  done.     (1  Story,  Eq,  Jur.  §  64.) 

On  the  former  argument  no  question  was  made  concerning 
the  iisurious  excess ;  and  nothing  ^as  said  of  it  in  the  opin- 
ion. I  perceive,  however,  that  the  decree  is  drawn  so  as  to 
embrace  this  excess  as  well  as  the  amount  actually  loaned, 
with  the  lawful  interest.  And  I  confess  that  I  do  not  see  why 
that  18  not  right,  upon  the  principle  that  the  defendants  are 
estopped  from  setting  up  the  defence  of  usury^  they  not  stand- 
ing in  a  situation  to  raise  that  question.  But  in  the  case  of 
Pratt  V.  Adafns,  the  chancellor  held  that  the  court  of  chan- 
cery would  not  order  the  assignees  to  pay  such  excess.  And 
perhaps  this  distinction  may  be  supported  on  the  ground  that 
the  bill  is  quasi  a  bill  for  a  specific  performance,  and  that  the 
court  will  not,  in  its  discretion,  direct  an  unconscionable 
agreement  or  trust  to  be  executed.  In  this  case,  notwithstanding 
our  doubts,  we  will  follow  the  decision  of  the  chancellor.  The 
decree  will  therefore  be  modified,  by  striking  out  the  usurious 
excess ;  but  in  all  other  parts  it  must  be  affirmed. 

Vol.  IV.  44 
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Same  Term.    Before  the  same  Justieee. 
La  Faroe  vs.  Herter  and  Dillenback. 

It  seetns  that  surrendering  a  levy  made  on  the  property  of  one  of  two  judgment 
debtors,  (the  other  being  a  mere  surety,)  and  the  acceptance  of  a  bond  and 
mortgage  from  the  principal  debtor,  and  executing  a  receipt  in  full  of  the  judg- 
ment, should  be  held  to  be  a  satisfaction  of  such  judgment ;  especially  as 
against  the  surety. 

Where  a  judgment  creditor  seeks  to  tnaintAin  a  suit  on  the  judgment,  after  hav- 
ing taken  a  bond  and  mortgage  from  the  principal  debtor  for  the  amount  of  the 
judgment,  under  the  circumstances  stated  above,  he  must  at  least  show,  as 
against  the  surety,  that  he  had  made  an  attempt  to  collect  the  bond  and  moii- 
gage,  and  been  defeated. 

It  is  not  enough  for  such  judgment  creditor  to  prove  that  the  bond  and  mortgage 
was  rendered  usurious,  by  including  therein  a  sum  in  addition  to  what  was  due 
on  the  judgment,  as  a  premium  for  the  time  given  by  the  bond  and  mortgage ; 
and  that  the  mortgagor  had  threatened  to  set  up  the  usury  as  a  defence. 

U  seems  that  if  the  mortgagee  in  such  a  case  has  prosecuted  the  bond  and  mortgage 
and  been  defeated  on  the  ground  of  usuzy  reserved  in  the  contract  between  him 
and  the  mortgagor  alone,  the  invahdity  of  the  bond  and  mortgage,  for  that 
cause,  will  not  give  him  any  right  to  maintain  an  action  against  the  surety,  on 
the  judgment. 

It  is  the  victim  of  usury,  only,  and  not  the  usurer  himself,  that  can  set  up,  as  a 
defence  against  a  contract,  that  it  is  usurious  and  void. 

Motion  for  a  new  trial.  The  action  was  debt  on  a  judg- 
ment in  the  supreme  court.  The  defendants  pleaded  nil  debeij 
and  gave  notice  of  special  matter  of  defence,  viz.  that  the  plain- 
tiff issued  an  execution  on  the  judgment  to  Abner  Baker,  jun. 
sheriff,  in  November,  1837,  who  levied  upon  the  defendant's 
goods  to  an  amount  more  than  enough  to  satisfy  the  execution ; 
that  the  defendant  Herter,  who  was  the  person  who  ought  to 
pay  (Dillenback  being  the  surety  on  the  note  on  which  the 
judgment  was  recovered)  gave  bis  bond,  and  a  mortgage  to  the 
plaintiff  for  $500  on  his  land  containing  141  y^^  acres,  dated 
January  9,  1838,  which  was  given  by  Herter  and  received  by 
the  plaintiff  in  full  satisfaction  of  the  judgment.  The  cause 
came  to  trial  before  Gridley,  circuit  judge,  at  the  Jeflferson  cir- 
cuit, in  December,  1846.  The  plaintiff's  counsel  gave  in  evi- 
dence an  exemplification  of  a  judgment  in  the  supreme  court 
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in  favor  of  the  plainuff,  against  the  defendants,  docketed  the 
23d  of  October,  1837,  for  $424,09,  in  assumpsit,  on  a  note  given 
by  the  defendants,  payable  to  the  order  of  John  Binsse  at  the 
Jefflferson  County  Bank,  for  $380,  at  nioety  days  from  the  date, 
and  endorsed  by  the  payee  to  the  plaintiff,  by  which  judgment 
it  appeared  that  the  damages  were  $386,65,  and  the  costs 
$37,44,  and  that  John  Clarke  was  the  plaintiff's  attorney.  The 
plaintiff  claimed  to  recover  the  amount  of  the  judgment  and 
interest,  deducting  the  payments  which  had  been  made  at 
different  times,  amounting  to  $174,93,  and  then  rested  his  cause. 
The  defendants'  counsel  then  called  and  swore  Abner  Baker, 
jun.  as  a  witness,  and  called  upon  the  plaintiff's  attorney 
to  produce,  and  he  did  produce,  and  the  defendants'  counsel 
gave  in  evidence  an  execution,  which  was  admitted  by  the 
plaintiff's  counsel  to  have  been  issued  on  the  judgment  in  ques- 
tion, tested  the  25th  of  October,  1837,  and  returnable  the  28th 
of  the  same  month,  with  a  direction  endorsed  thereon  by  John 
Clarke,  the  attorney  who  obtained  the  judgment,  to  the  sheriff 
to  levy  $424,09,  with  interest  from  October  16,  1837,  besides 
sheriff's  fees.  The  defendant's  counsel  next  gave  in  evidence 
a  receipt  admitted  by  the  plaintiff's  counsel  to  be  in  the  hand- 
writing of  the  plaintiff,  and  which  was  in  the  following  words : 
"Received,  9th  January,  1838,  of  Peter  L.  Herter,  the  sum  of 
three  hundred  and  eighty-six  dollars  sixty-five  cents,  and  in- 
terest from  the  16th  Oct.  last,  to  apply  on  the  execution  in  my 
favor.  John  La  Farge."  The  defendant  then  rested.  The 
plaintiff's  counsel  then  inquired  of  the  witness  Baker  if  the  defen- 
dant Herter  had  informed  him  how  the  judgment  was  settled, 
and  if  so,  what  he  had  informed  him  on  that  subject.  This 
question,  and  the  evidence  to  be  given,  was  objected  to  by  the 
defendants'  counsel,  for  the  reason  that  it  might  go  to  contra- 
dict the  plaintiff's  receipt,  and  was  not  obligatory  on  the  defen- 
dant Dillenback.  The  objection  was  overruled,  and  the  witness 
testified  that  Herter  told  him  that  he  paid  it  by  giving  a  bond 
and  mortgage  on  his  farm,  and  Dillenback  said  such  was  the 
arrangement.  On  cross-examination  he  further  testified,  that 
Herter  paid  him  his  fees  and  the  attorney's  costs  in  the  judg- 
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inent,  and  witness  paid  the  attorney,  Mr.  Clarke,  the  costs ;  that 
he  thought  Dillenback  told  him  before  the  payment  that  it  was 
going  to  be  arranged  by  Herter  giving  a  bond  and  mortgage  on 
his  farm ;  that  in  the  conversation  with  Dillenback  he  told  the 
witness  that  Herter  was  going  to  arrange  it  by  a  bond  and 
mortgage  on  his  farm ;  that  it  was  Herter's  debt  to  pay,  and  he 
was  security  for  him  (Herter)  and  he  had  assisted  Herter  in 
making  the  arrangement  to  pay  it ;  that  after  the  arrangement 
witness  went  to  Mr.  Clarke,  the  attorney,  and  he  endorsed  the 
execution  satisfied.  Witness  had  levied  the  execution  on  Her- 
ter's personal  property.  The  defendants'  counsel  here  read  in 
evidence  the  endorsement  on  the  execution,  in  the  hand- 
writing of  John  Clarke,  the  plain tifT's  attorney,  which  was 
in  the  following  words:  "This  execution  is  satisfied.  John 
Clarke,  att'y." 

The  defendants'  counsel  then  offered  to  prove  that  the  sheriff 
had  levied  the  execution  upon  property  of  the  defendant  Herter 
more  than  sufiicient  to  pay  the  execution  ;  and  that  the  defen- 
dant Dillenback  was  surety  for  Herter  in  the  note,  on  which 
the  judgment  was  rendered,  and  that  it  was  Herter's  debt  to 
pay.  This  evidence,  as  to  the  character  of  Dillenback  as  surety 
was  objected  to  by  plaintiff's  counsel,  and  the  objection  sus- 
tained by  the  court.  The  plaintiff's  counsel  then  offered  in 
evidence  a  bond  and  mortgage  for  $500,00,  executed  by  the 
defendant  Herter  to  the  plaintiff  La  Farge,  upon  141yyy  acres 
of  land  in  Orleans,  dated  January  9tb,  1838,  payable  in  three 
years  from  the  1st  day  of  March  then  next,  with  interest  at 
the  rate  of  seven  per  cent,  to  which  the  defendants'  counsel  ob- 
jected and  the  objection  was  overruled,  and  the  evidence  re- 
ceived. 

The  plaintiff's  counsel  offered  to  prove  that  after  the  bond 
and  mortgage  became  due,  viz :  in  the  year  1843,  the  mort- 
gage was  put  in  foreclosure  by  advertisement  by  the  agent  of 
the  plaintiff;  that  while  the  advertisement  was  going  on,  the 
defendant  Herter  applied  to  George  C.  Sherman,  an  attor- 
ney and  solicitor,  to  file  a  bill  in  chancery  in  his  behalf,  against 
the  plaintiff,  to  restrain  him  from  the  foreclosure  of  the  mort- 
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gage,  00  the  ground  of  usury  therein,  and  that  he  made  his 
own  affidavit  and  furnished  that  of  the  defendant  Dillenback, 
who  was  with  him,  to  show  the  fact  that  Sherman  had  prepared 
or  was  preparing  a  bill  in  chancery  for  that  purpose,  but  be- 
fore proceeding  further,  he  conversed  with  Mr.  Clark  the  plain- 
tiffs' attorney  on  the  subject,  and  recommended  to  him  to  dis- 
continue the  foreclosure  if  he  could  be  satisfied  that  the  fact  of 
usury  would  be  proved.  That  Mr.  Clarke  at  once  conferred  with 
the  agent,  Mr.  Binsse,  and  recommended  to  him  to  see  the 
parties  and  particularly  Dillenback,  and  satisfy  himself  as  to 
the  proof,  and  if  he  was  satisfied  that  the  proof  would  be  made, 
then  to  discontinue  the  foreclosure  and  sue  on  the  judgment. 
That  he  did  so ;  that  he  examined  the  affidavit,  and  saw  Dil- 
lenback and  on  being  satisfied  that  the  proof  would  be  made,  he 
instructed  Mr.  Clarke,  the  attorney,  to  discontinue  the  foreclo- 
sure and  sue  on  the  judgment,  and  that  accordingly  the  fore- 
closure was  discontinued  and  this  suit  brought.  To  this 
evidence,  the  defendants'  counsel  objected,  and  the  circuit  judge 
sustained  the  objection — but  remarked  that  whatever  his  own 
opinion  might  be,  he  felt  bound  under  the  decision  bf  the  su- 
preme court  granting  a  new  trial  in  this  cause,  (see  3  DeniOj 
167,)  to  hold  that  the  giving  of  the  bond  and  mortgage  was, 
under  the  circumstances,  not  an  extinguishment  of  the  judg- 
ment, nor  a  satisfaction,  in  such  a  sense  as  even  to  compel  the 
plaintiff  to  exhaust  his  remedy  against  Herter  on  the  bond  and 
mortgage,  before  resorting  to  the  judgment,  and  (that  being  the 
only  ground  contended  for  by  the  defendants'  counsel,)  instruct- 
ed the  jury  to  find  for  the  plaintiff  the  amount  due  on  the  judg- 
ment after  deducting  the  payments  made  on  the  bond  and 
mortgage,  which  they  did  accordingly.  To  which  decisions 
and  ruling  the  defendants'  counsel  excepted  ;  and  the  jury  hav- 
ing found  a  verdict  for  the  plaintiff,  the  defendants,  upon  a 
case,  moved  for  a  new  trial. 

J.  Clarke,  for  the  plaintiff.  The  receipt  of  the  plaintiff  was 
a  subject  of  explanation,  and  being  explained,  it  shows  no  pay- 
ment, but  merely  the  giving  of  a  new  security  by  one  of  the 
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parties.  This  new  security  being  of  no  greater,  but  in  fact  of 
less,  degree  than  the  judgment,  is  of  itself  no  payment  or  ex- 
tinguishment of  the  judgment  (1  Denio,  407,  and  cases  cited, 
Cowetis  Tt.  713.  6  HiU,  448.  20  Wend.  17.  8  John.  54. 
11  Id.  413.  13  Id.  240.  See  also  this  case,  3  Denio,  167.) 
No  dispute  about  facts  arises  or  can  arise.  The  defendants 
did  not  require  any  thing  to  be  submitted  to  the  jury ;  and  if 
they  had,  the  same  result  would  necessarily  haVe  followed,  for 
the  court  would  have  instructed  them  that  this  was  no  extin- 
guishment of  the  judgment  (1  Cowen,  359.)  An  usurious 
security,  taken  for  a  pre-existing  debt,  though  taken  as,  and 
agreed  to  be  received  in,  payment  and  satisfaction,  even  though 
the  original  security  be  given  up  and  cancelled,  does  not  extin- 
guish the  debt.  {Cowen'sTr.  713.  1  CAt//y,  77, 97.  5  Wend. 
695.  8  Coioen,  77.  This  same  case,  3  DeniOy  157.)  To  ena- 
ble the  plaintiff  to  resort  to  the  original  security,  it  was  not 
necessary  for  him  to  have  a  judicial  determination  of  the  fact 
of  usury.  He  having  solemnly  asserted  it  and  took  the  incip- 
ient measures  to  avail  himself  of  it,  this  was  sufficient  (3  £R//, 
216.  2  Id.  522.  3  U.  S.  Dig.  122.)  But  the  law  of  this  case 
has  been  settled  by  the  court,  in  granting  a  new  trial ;  whether 
it  be  that  the  new  security  was  no  payment  without  or  with 
reference  to  the  allegation  of  usury.  (24  Wend.  230.  1  HiUj 
118,  119.  12  Wend.  41,  404.  1  fCtt,  336.  2  John.  46.  23 
Wend.  79.  21  Id.  354  3  John.  528.  10  Id.  447.  2  Wend. 
550.    Brayt.  168.) 

C.  P.  Kirklandy  for  the  defendants.  The  giving  the  bond 
and  mortgage  was,  under  the  circumstances,  an  extinguishment 
of  the  judgment  At  all  events,  no  proceedings  could  be  had 
on  the  judgment  until  the  plaintiff  had  exhausted  his  remedies 
on  the  bond  and  mortgage.  The  case  shows  a  clear  and  per- 
fect defence  as  to  Dillenback,  the  surety,  in  addition  to  the 
grounds  above  stated.  (1.)  A  levy  on  the  personal  property  of 
Herter  the  principal.  (2.)  The  giving  three  years  time  to  the 
principal.  {6DowL233.  8  Serg.  (^  Rawky  A52.  V3  Id.  157. 
1  Penn.  Rep.  240.     10  Paige^  11.    7  £RU,  260.)    And  the 
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testimony  as  to  Dillenback  being  surety  was  improperly  r^ 
jected.  The  ruling  of  the  judge  was  wrong ;  and  a  new  trial 
should  be  granted. 

By  the  Court,  Qridley,  J.  When  this  cause  was  last  tried, 
it  was  supposed  by  the  circuit  judge,  that  the  supreme  court  in 
granting  a  new  trial,  {see  3  Denio,  165,)  had  held  that  neither 
the  levy  on  Herter's  property,  nor  the  taking  of  HerteHs  bond 
and  mortgage,  professedly  in  payment  of  the  judgment,  consti- 
tuted in  law  a  satisfaction  of  the  judgment,  either  absolute  or 
conditional.  This  supposition  was  founded  on  the  fact  that 
the  case  disclosed  evidence  of  such  levy,  and  of  such  bond  and 
mortgage  given  for  the  amount  of  damages  due  the  plaintiff  in 
the  judgment,  the  payment  of  the  costs  to  the  plaintiff's  attor- 
ney, and  a  full  discharge  endorsed  on  the  execution.  Now  if 
this  evidence  was  sufficient  to  prove  a  satisfaction  of  the  judg- 
ment either  absolute  or  prima  facie,  and  conditional  only ;  that 
is,  until  a  resort  to  the  bond  and  mortgage  had  been  had,  and 
had  proved  ineffectual ;  it  is  difficult  to  see  why  a  new  trial 
was  granted.  But  in  an  interview  with  the  learned  judge  who 
delivered  the  opinion  granting  the  new  trial,  he  assured  one  of 
the  members  of  this  court,  that  the  question  of  a  satisfaction, 
either  absolute  or  sub  modo,  was  not  passed  upon  by  the  court. 

We  are  not  under  the  necessity  of  controverting  the  decision 
of  the  late  supreme  court  in  regard  to  the  rights  of  Dillenback, 
as  surety  of  Herter,  notwitstanding  the  principle  asserted  in  the 
opinion,  in  its  application  to  a  case  like  this,  has  been  much 
shaken,  if  not  substantially  overruled,  by  the  decision  in  Bangs 
v.  Strong,  (10  Paige,  11  ]  S.  C.  7  HUl,  260.)  While  we 
yield  to  that  decision,  to  this  extent,  however,  we  are  no  longer 
embarrassed  by  the  views  which  we  had  supposed  must  have 
been  adopted  by  the  court  in  relation  to  the  satisfaction  of  the 
judgment. 

There  must,  therefore,  be  a  new  trial,  for  the  error  of  the  cir- 
cuit judge  in  following  what  he  mistakenly  regarded  as  the 
ruling  of*  the  supreme  court.  If  the  facts  proved  on  the  trial 
showed  either  a  conclusive  or  merely  a  prima  facie  bar  to  the 
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judgment ;  and  whether  upon  the  evidence  it  was  the  duty  of 
the  judge  to  decide  the  question  as  one  of  law,  or  to  submit  it 
to  the  jury  as  one  of  fact ;  in  either  case  the  judge  erred,  and 
there  should  be  a  new  trial.  Looking  to  the  facts  disclosed  in 
the  case,  we  have  no  doubt  that  the  evidence  tended  strongly 
to  prove  an  unconditional  satisfaction  of  the  judgment. 

L  Though  we  are  to  regard  the  rights  of  Dillenback  as  a 
surety,  so  far  affected  by  the  recovering  of  the  judgment,  as  to 
prevent  the  giving  of  time  to  the  principal  from  operating  as  a 
discharge  of  his  liability  on  the  judgment ;  yet  the  fact  that 
though  both  were  liable,  the  judgment  was  still  a  debt,  that  as 
between  Dillenback  and  Herter,  the  latter  was  bound  to  pay, 
should  not  be  overlooked,  when  we  are  considering  whether 
the  judgment  was  satisfied  by  the  surrender  of  the  levy  on 
Herter's  property,  and  the  taking  of  the  bond  and  mortgage 
by  the  plaintiff.  In  Frisbie  v.  Larned,  (21  Wend.  450,)  it  was 
held  that  the  acceptance  of  the  note  of  a  third  person,  from  one 
of  the  members  of  a  firm,  endorsed  by  him,  together  with  the 
payment  of  the  balance  of  the  account  against  the  firm,  in  cash, 
was  an  accord  and  satisfaction  of  the  demand  against  the  firm, 
in  the  absence  of  any  agreement  that  such  note  was  received 
merely  as  collateral  security.  In  the  same  case  it  was  held 
that  a  judgment  confessed  by  one  of  the  members  of  a  firm  was 
a  satisfaction  of  the  copartnership  debt.  By  the  principle  of 
this  authority,  fortified  by  the  opinions  of  President  Gardiner 
and  Senator  Lott.  in  Waydell  v.  Lt^i*,  (3  Denio,  410,)  the 
case  at  bar  is  distinguished  from  that  of  Cole  v.  Sacket,  reported 
in  1  IKUf  616,  if  that  were  now  held  to  be  law.  For  the  mort- 
gage creating  a  specific  lien  on  real  estate  ample  to  secure  the 
debt,  in  addition  to  the  promise  of  Herter,  evidenced  by  his  bond, 
forms  a  sufficient  consideration  for  the  agreement  to  accept 
such  bond  and  mortgage  in  satisfaction  of  the  judgment.  What 
then  is  the  evidence  of  such  an  agreement  in  this  case?  It 
consists  of  the  surrender  of  a  levy,  which  had  been  made  on 
Herter's  personal  property,  sufficient  to  satisfy  the  judgment, 
and  the  taking  of  a  bond  and  mortgage  on  Herter'^farm  for 
the  amount,  and  a  receipt  signed  by  La  Farge  as  of  so  much 
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money  received  on  the  judgment — the  payment  in  cash  of  the 
attorney's  and  sheriff's  costs  by  Herter,  and  a  receipt  on  the 
execution  in  these  words :  ''  This  execution  is  satisfied,  Jno. 
Clarke^  atfi/J'  All  this,  with  the  fact  that  the  debt  belonged 
to  Herter  to  pay,  as  between  him  and  Dillenback,  of  which  fact 
La  Farge  was  aware  when  he  took  this  bond  and  mortgage, 
and  the  actual  receipt  at  different  times  of  part  payments  on 
the  mortgage,  would  seem  to  be  strong  evidence  for  a  jury  to 
find  an  agreement  that  the  new  securities  should  be  taken  in 
satisfaction  of  the  judgment,  especially  against  Dillenback. 

n.  But  suppose  we  are  wrong  in  this  view  of  the  subject, 
there  can  be  no  doubt  that  before  the  plaintiff  could  resort  to 
the  judgment  against  Dillenback,  he  should  have  made  an  un- 
successful effort  to  collect  the  bond  and  mortgage ;  or  at  least 
should  have  brought  them  into  court  and  cancelled  theift. 
This  was  always  necessary,  when  a  creditor  sought  to  recover 
on  an  original  debt  for  which  his  debtor  had  given  his  own 
promissory  note.  (1  John.  Rep.  34.  8  Id.  149,  202.  10  Id. 
104,  306.  Chitty  on  Bills,  198.)  In  this  case  there  was  no 
evidence  before  the  court  to  show  that  the  money  due  was  not 
collectable  on  the  bond  and  mortgage. 

UI.  It  is  true  there  was  an  offer  to  show  that  the  bond  and 
mortgage  were  void  for  usury,  and  that  Herter  had  declared 
his  intention  to  resist  the  payment  of  them  on  that  ground.  But, 
though  the  question  does  not  arise  on  this  motion,  it  may  on  a 
future  trial,  and  we  would  therefore  express  an  opinion  that  it 
does  not  lie  in  the  mouth  of  La  Farge,  to  set  up  his  own  illegal 
conduct,  and  to  allege  that  his  own  bond  and  mortgage  are 
void  for  usury ;  and  elect  to  treat  them  as  void  for  that  reason. 
It  is  the  victim  of  the  usury,  and  not  the  usurer  himself,  that 
can  set  up  against  a  contract  that  it  is  usurious  and  void. 
The  general  rule  is,  that  neither  party  to  an  illegal  contract 
as  a  plaintiff  or  actor,  is  allowed  to  prove  his  own  guilty  parti- 
cipation in  the  illegal  act  which  renders  it  void.  And  the  case 
of  the  borrower,  on  an  usurious  contract,  is  an  exception  to  this 
rule.  {See  Cowen  ^  HUPs  Notes,  1447,  note  962,  and  also 
note  967,  p.  1445.)    It  is  true  there  are  cases  where  a  party  is 
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remitted  to  an  original  debt,  for  which  be  has  received  a  secu- 
rity that  has  been  prosecuted  and  pronounced  void  by  the 
judgment  of  the  court.  This,  however,  is  not  such  a  case. 
There  has  been  no  trial,  and  non  constat,  that  Herter  will  plead 
usury  to  his  bond  and  mortgage ;  or  if  he  does,  that  he  will  be 
able  to  establish  it  on  trial.  And  most  assuredly  Dillenback 
has  done  nothing  to  estop  him  from  insisting  that  La  Farge 
should  exhaust  his  remedy  upon  those  securities.  Whether 
a  judgment  pronouncing  these  securities  void  for  usury,  will 
enable  La  Farge  to  resort  to  Dillenback  on  the  judgment,  we 
are  not  now  called  on  to  give  an  opinion,  but  we  are  clear  that 
nothing  short  of  that  will  enable  him  to  do  so. 

There  must  be  a  new  trial. 


Same  Term.     Before  the  same  Justices, 
Lawrence  vs.  Simons  <fc  Taft. 

In  Older  to  maintain  an  action  to  recorer  back  money  paid  under  a  special  con- 
tract, the  plaintiff  is  bound  to  show  the  contract  at  an  end,  either  by  a  full 
performance  thereof  by  both  parties,  or  by  some  act  of  the  defendant  inconsist- 
ent with  it,  and  disabling  him  from  complying  with  its  tenns ;  or  by  a  rescis- 
sion, by  the  mutual  consent  of  both  parties. 

If  a  special  contract  is  ended,  or  the  performance  thereof  has  been  preyented  by 
the  acts  of  one  of  the  parties,  such  party  cannot  sustain  an  action  against  the 
other  party,  either  upon  the  contract,  or  for  money  advanced  by  him  in  part 
performance  of  it. 

And  if  one  of  the  parties  has  fully  performed,  or  offered  to  perform,  the  contract, 
on  his  part,  he  cannot  maintain  an  action  against  the  other  party,  to  recover 
back  moneys  paid  in  pursuance  of  it,  without  showing  a  fiulure  or  inability  to 
perform,  on  the  part  of  the  defendant. 

A  party  may  lose  his  right  to  enforce  the  specific  performance  of  a  c<Hitract,  by 
delay  in  the  demand,  and  an  apparent  abandonment  of  his  claim ;  particularly  if 
the  situation  of  the  parties  has  become  changed  in  the  meantime,  and  they 
may  reasonably  be  presumed  to  have  acted  upon  the  fidth  of  the  abandonment 
of  the  contract.    But  a  plaintiff  will  not  be  allowed  to  recover,  in  an  actioo  At 
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money  had  and  received,  for  money  advanced  upon  a  contract,  as  upon  a  re- 
idfltton  of  it,  presumed  from  mere  delay ;  without  showing  some  violation  of 
the  contract  by  the  party  sought  to  be  charged.    Per  Allen,  J. 

Motion  to  set  aside  report  of  referees,  and  for  a  new  trial. 
The  action  Was  assumpsit  The  declaration  contained  the 
common  counts  for  money,  merchandise,  and  work  and  labor. 
The  defendants  pleaded  the  general  issue,  and  gave  noiice  of 
set-off,  in  the  usual  form,  and  for  lumber  sold  by  the  defendants 
to  the  plaintiff.  The  cause  was  thereupon  referred  to  referees. 
On  the  trial  the  plaintiff  proved  an  account  against  the  defen- 
dants, consisting  of  various  items,  amounting  to  $21,095,08 ; 
and  the  defendants  proved  an  offset,  amounting  to  $17,528,44, 
leaving  a  balance  of  $3566,64  due  to  the  plaintiff,  as  found  by 
the  referees.  And  the  plaintiff  obtained  a  report  from  the  referees, 
for  that  sum.  It  appeared  from  the  evidence,  that  the  various 
payments  and  advances  proved  by  the  plaintifiT,  were  made  by 
him  under  and  in  pursuance  of  a  written  contract  between  the 
parties,  dated  March  10,  1842,  which  was  still  in  force,  not 
completed,  and  not  rescinded ;  and  that  such  payments  were 
made  by  the  plaintiff  on  account  of  lumber  delivered,  and  to  be 
delivered,  by  the  defendants,  upon  such  contract.  By  the  terms 
of  that  contract,  the  defendants  agreed  to  sell  to  the  plaintiff  all 
the  good,  sound,  merchantable  lumber  on  certain  lots  of  land 
belonging  to  the  defendants  in  Oswego  county,  for  the  sum  of 
$13  per  thousand  delivered  at  Fish  creek  landing.  The  lum- 
ber was  to  be  delivered  from  year  to  year,  as  fast  as  might  be,, 
until  all  was  delivered ;  and  at  the  opening  of  navigation  in 
each  spring  the  parties  were  to  meet  and  measure  the  lumber 
delivered  ;  and  if  any  should  be  sent  to  the  landing  that  was 
not  considered  by  good  judges  to  be  good,  sound,  merchantable 
lumber  it  was  to  be  thrown  out,  and  put  at  such  prices  as  it 
was  worth.  The  plaintiff  also  agreed  to  pay  ten  dollars  per 
thousand  for  all  the  good,  sound,  merchantable  lumber  that 
might  be  on  a  certain  lot  in  Williamstown,  owned  by  one  Vincent 
Tafl,  in  case  the  defendants  should  buy  that  lot  of  Taft.  And 
the  plaintiff  further  agreed  to  pay  the  defendants  $13  per  thou- 
sand for  a  lot  of  lumber  that  they  had  bought  of  Isham  Simons. 
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The  agreement  also  contained  a  stipulation  on  the  part  of  the 
plaintiff,  to  procure  for  the  use  of  the  defendants  from  five  to 
six  thousand  dollars  in  advance,  if  they  should  want  it,  in  the 
following  manner :  "  We  are  to  procure  Jesse  Matteson's  en- 
dorsement on  our  note  or  notes  to  the  amount  of  $1500,  which 
said  Lawrence  is  to  procure  the  money  on,  and  get  them  re* 
nevved  from  time  to  time,  from  one  to  two  years ;  and  to  make 
up  the  balance,  said  Simons  &  Taft  are  to  give  their  notes 
from  time  to  time  payable  to  the  order  of  L.  Lawrence,  on  which 
said  Lawrence  is  to  negotiate  and  get  the  money,  or  said  Law- 
rence will  give  his  note  to  the  order  of  said  Simons  &  Taft,  if 
they  can  get  it  discounted  at  the  Rome  or  any  other  bank." 
On  the  back  of  this  contract  was  the  following  endorsement, 
signed  by  the  plaintiff  and  the  defendants,  dated  October  13, 
1842 :  "  The  above  parties  have  this  day  looked  over  their  ac- 
count and  find  that  Lewis  Lawrence  has  advanced  on  their 
contract,  and  paid  on  account  of  the  lumber  purchased  by  the 
said  Simons  &  Taft,  the  sum  of  $3037,18,  and  has  also  this 
day  given  to  said  Simons  &  Taft,  upon  said  contract,  his  note 
of  $500  at  three  months,  and  his  note  of  $500  at  four  months, 
payable  at  Oneida  Bank,  Utica."     The  following  agreement 
signed  by  Simons,  one  of  the'  defendants,  in  the  partnership 
name  of  Simons  &  Taft,  and  dated  March  23,  1843,  was  also 
offered  in  evidence  by  the  plaintiff:  "  We  agree  to  let  Lewis 
Lawrence  take  tiie  lumber  that  he  has  bought  of  us  on  con- 
tract, and  now  in  said  Lawrence^s  possession  at  Fish  creek 
landing,  Vienna,  Oneida  county,  supposed  to  be  about  fourteen 
hundred  thousand  fftet  in  all  that  is  now  delivered  at  said  landing, 
to  sell  and  dispose  of  at  the  best  price  that  he  can  get  for  said 
lumber,  and  to  allow  hint  for  his  trouble  two  dollars  for  each 
and  every  thousanjl  \)f  said  lumber,  if  said  Lawrence  should 
choose  so  to  do  rather  than  take  it  and  sort  it,  and  inspect  it  ac- 
cording to  said  contract,  and  said  Lawrence  can  go  and  take 
this  lumber  as  soon  as  he  chooses  in  the  spring,  by  having  S. 
Brown  take  an  account  of  the  measure  of  said  lumber,  and 
said  Lawrence  is  to  dispose  of  the  lumber  if  possible  so  as  to 
pay  him  the  money  that  he  has  advanced  to  us,  and  likewise 
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the  money  that  he  has  become  responsible  for  on  our  account, 
at  the  best  prices  that  it  will  fetch  ;  but  this  writing  shall  in  no 
wise  affect  the  title  of  the  lumber  according  to  the  contract. 
The  lumber  is  solely  said  Lawrence's,  and  whether  taken  on 
the  original  contract  or  this,  to  ascertain  the  price  said  Law- 
rence  shall  allow  to  said  Simons  &  Taft  for  said  lumber.  We, 
said  Simons  &,  Taft,  have  no  claims  on  the  lumber  further 
than  said  Lawrence  is  to  pay  over  to  us,  said  Simons  &  Taft, 
the  balance,  if  there  is  any  after  deducting  all  the  money  that 
he  has  advanced  and  become  responsible  to  us  for,  and  his  com- 
mission of  two  dollars  per  thousand."  The  defendants'  counsel 
objected  that  evidence  of  this  agreement  was  incompetent,  im- 
material and  irrelevant,  and  that  Simons  had  no  power  to  make 
such  an  instrument,  and  that  it  was  not  binding  upon  the  de- 
fendants, and  was  without  consideration  and  void.  The  objec- 
tion was  overruled,  and  the  instrument  was  read  in  evidence, 
subject  to  the  exception.  No  evidence  was  introduced  by  the 
plaintiff  to  show  that  the  contract  of  March  10,  1842,  had  been 
rescinded,  or  that  the  defendants  had  abandoned  it,  or  refused 
to  perform  it,  on  their  part.  The  referees  allowed  the  plaintiff, 
among  other  items,  the  ^um  of  $2561.66,  for  his  commissions 
on  the  sale  of  lumber,  under  the  instrument  dated  March  23, 
1843. 

Ward  Hunt  J  for  the  plaintiff. 

C  H,  Doolittle^  for  the  defendants. 

By  the  Court.  Allen  J.  It  is  not  material  to  inquire 
whether  the  plaintiff  should  not  have  sought  his  remedy  by 
counting  upon  the  special  contract  between  the  parties,  rath- 
er than  upon  the  common  assumpsit.  The  objection  to  the 
form  of  the  action,  not  having  been  taken  upon  the  trial,  can- 
not be  made  available  at  this  time.  ( Uiiderhill  v.  Pomeroy^ 
2 Hill,  603  ;  S,  C.  in  error,  7  Id,  388.)  The  money  advanced 
by  the  plaintiff  to  the  defendants,  and  to  recover  which  this  ac- 
tion was  brought,  was  advanced  on  the  special  contract  of  the 
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10th  March,  1842,  and  in  payment  for  luinherdeliyered,  and  to 
be  delivered,  by  the  defendants  in  pursuance  of  its  terms.  It 
was  intended  as  a  performance  by  the  plaintiff  of  his  agree- 
ment, to  advance  five  or  six  thousand  dollars  to  the  defendants 
as  they  might  want,  and  for  which  the  defendants  were  to 
pay  interest  in  their  settlements.  The  money  was  not  to  be 
repaid  upon  request,  as  money,  but  was  to  be  paid  by  the  deliv- 
ery of  lumber  under  the  contract.  This  was  evidently  the  un- 
derstanding of  the  parties,  as  evidenced  by  the  receipts  and 
memoranda  made  at  the  time,  and  given  in  evidence  by  the 
plaintiff.  The  plaintiff,  therefore,  to  entitle  himself  to  recover, 
was  bound  to  show  the  contract  at  an  end,  either  by  a  full  per- 
formance thereof,  by  both  parties,  or  by  some  act  of  the  defen- 
dants, inconsistent  with  it,  and  disabling  them  from  complying 
with  its  terms,  or  by  a  re.scission  by  the  mutual  consent  of  all 
the  parties.  If  the  contract  was  ended,  or  the  performance 
thereof  prevented  by  the  acts  of  the  plaintiff,  he  could  not  sus- 
tain *an  action  against  the  defendants,  either  upon  the  contract 
or  for  money  advanced  by  him  in  part  performance  of  it.  {Ketch- 
um  V.  Evertson,  13  John,  359.)  And  if  the* plaintiff  had  fully 
performed,  or  offered  to  perform,  the  contract  on  his  part,  he 
could  not  maintain  an  action  against  the  defendants,  without 
showing  a  failure  or  inability  to  perform  upon  their  part 
{Fuller  V.  Hubbard,  6  Coweji,  13 ;  &  C.  7  Id.  53.)  The 
defendants  would  not  be  called  upon  to  show  a  performance, 
but  the  plaintiff  would  be  compelled  to  prove  the  non-perform- 
ance. ( Wheeler  v.  Broad,  12  John.  363.)  In  Green  v. 
Green,  (9  Cowen,  46,)  the  cases  are  reviewed  by  Savage,  Ch. 
J.,  and  the  rule  laid  down,  as  abstracted  by  the  reporter,  that 
"  to  warrant  a  recovery  as  for  money  had  and  received,  paid  un- 
der a  special  contract,  a  strict  performance  must  be  shown  by 
the  plaintiff,  the  same  as  if  he  had  sued  on  the  special  contract 
itself;  unless  the  contract  has  been  expressly  rescinded  or  im- 
pliedly so,  as,  by  nothing  having  been  done  under  it  for  a  long 
time,  or  the  party  sought  to  be  charged  having  acted  inconsist- 
ent with  it." 

There  is  no  evidence  in  th^  case  tending  to  show  that  the 
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defendants  have  done  any  act  inconsistent  with  the  continu- 
ance or  present  validity  of  the  contract,  or  disabling  them  from 
a  full  performance  of  its  terms,  or  that  the  plaintiff  having  per- 
formed, or  being  ready  to  perform,  on  his  part,  the  defendants 
have  refused  to  perform  on  their  part.  And  it  is  not  claimed 
that  there  is  any  evidence  that  the  contract  has  been  expressly 
rescinded  by  the  parties.  The  contract  of  23d  March,  1843, 
admitting  it  to  be  valid  as  a  contract  between  the  parties,  (of 
which  there  is  great  doubt,)  did  not  purport  to  rescind  the  first 
agreement  or  to  vary  its  terms,  except  as  to  the  lumber  then 
actually  delivered  at  Fish  Creek  landing.  On  the  contrary, 
the  first  contract  is  referred  to  as  then  subsisting  in  full  force, 
and  under  which  further  action  was  to  be  had  by  the  parlies. 
Indeed,  the  lumber  then  on  hand  was  not  absolutely  with- 
drawn from  its  operation,  but  it  was  left  optional  with  the 
plaintiff  to  sell  it  under  the  arrangement  then  proposed,  or  to 
retain  it  as  so  much  lumber  delivered  upon  the  contract.  But  it 
is  insisted  that  the  referees  inferred  that  the  contract  had  been 
rescinded,  from  the  fact  that  nothing  had  been  done  under  it 
for  a  long  space  of  time  before  the  commencement  of  the  suit^ 
Doubtless  a  party  may  lose  his  right  to  enforce  the  specific  per- 
formance of  a  contract  by  delay  in  the  demand,  and  an  appa- 
rent abandonment  of  his  claim  ;  particularly  if  the  situation  of 
the  parties  has  become  changed  in  the  mean  time,  and  they 
may  reasonably  be  presumed  to  have  acted  upon  the  faith  of 
the  abandonment  of  the  contract.  (Ballard  v.  Widker^  3 
John.  Cos.  60.  2  P.  Wms.  82.  Orby  v.  Trigg,  9  Mod,  2.  Lady 
LatnborougKs  case,  cited  by  Savage,  Ch.  J.,  9  Cowen  46.) 
But  I  have  found  no  case  in  which  the  plaintiff  has  been  al- 
lowed  to  recover,  in  an  action  for  money  had  and  received,  for 
money  advanced  upon  a  contract,  as  upon  a  rescission  of  it 
presumed  from  mere  delay,  without  showing  some  violation  of 
the  contract  by  the  party  sought  to  be  charged.  The  great 
difficulty  upon  this  branch  of  the  plaintiff's  case,  however,  is 
that  there  is  an  entire  want  of  evidence  that  the  parties  had 
not,  up  to  the  time  of  the  trial,  continued  their  transactions  un- 
der the  conract     The  cessation  of  operations  by  the  manu- 
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facture  and  delivery  of  lumber   by  the  defendants,  and  the 
receipt  thereof  by  the  plaintiff  under  the  agreement,  was  a  fact 
to  be  proved  by  the  plaintiff,  and  not  to  be  disproved  by  the  de- 
fendants, and  was  a  fact  material  to  the  issue.  ( Wheeler  v. 
Board,  sup.)    The  presumption  is,  until  the  contrary  is  shown, 
that  a  contract  is  still  in  force,  and  that  the  parties  continue  to 
act  under  and  abide  by  it.     {Low  v.  EdmunstoUj  5  Iredell, 
354.)     But  the  plaintiff  asks  us  to  presume  a  fact,  of  which 
there  is  no  evidence,  and  from  that  presumed  fact,  draw  a  le- 
gal inference  that  the  contract  was  rescinded.    This  we  can- 
not do,  when  all  the  facts  proved  are  entirely  consistent  with  a 
different  conclusion,  and  with  a  state  of  facts  which  would  fur- 
nish a  good  defence  to  the  action.    And  if  the  referees,  as  was 
contended  upon  the  argument,  acted  upon  the  presumption 
that  the  contract  was  rescinded  by  reason  of  the  lapse  of  time 
between  the  last  transaction  under  it  and  the  commencement 
of  the  suit,  or  the  time  of  trial,  then  they  clearly  erred  in  re- 
jecting proof  oflTered  by  the  defendants,  that  the  parties  acted 
under  it  through  the  season  of  1843.     The  time  was  material. 
A  discreet  man  might  well  infer  an  abandomnent  of  a  contract  by 
a  cessation  of  operations,  or  non-claim  under  it  for  four  years, 
when  he  would  not  do  it  after  a  like  cessation  or  non-claim  for 
three  years.     And  the  reasons  of  a  non-user  for  the  latter  term 
may  be  susceptible  of  explanations,  while  the  longer  term  would 
not  be  capable  of  a  like  satisfactory  explanation.     At  all  events, 
if  the  question  was  to  be  taken  against  the  defendants  by  lapse 
of  time,  they  were  clearly  entitled  to  reduce  that  term  which 
was  to  count  against  them  to  the  minimum,  and  to  have  the 
judgment  of  the  referees  upon  the  actual  term  during  which  op- 
erations had  been  suspended  under  the  contmct. 

The  report  must  be  set  aside,  and  a  new  trial  granted  ;  costs 
to  abide  the  event. 


1848.]  IN  THE  SUPREME  COURT.  S61 


Same  Term.     Before  the  same  Jiistices,  \  4  sail 

|_85h_601| 

WiLLARD  VS.  Bridge. 


A  bailee  of  property  cannot  be  charged,  in  an  action  of  assumpsit  brought  in  the 
name  of  a  purchaser,  upon  a  contract  of  bailment  made  with  the  former  owner. 

An  objection  to  the  form  of  a  declaration,  in  a  justice's  court,  which  may  be  taken 
by  demurrer,  will  be  considered  as  waived  if  not  taken  at  the  time  of  joining 
issue ;  and  it  cannot  be  raised  in  the  appellate  court. 

A  position  not  taken  in  an  inferior  court  cannot  betaken  in  a  court  of  review,  and 
relied  upon  for  a  reversal  of  the  judgment  of  the  inferior  court. 

Where  a  plaintiff,  in  a  suit  before  a  justice,  declares  both  in  assumpsit  and  in  tort, 
and  no  objection  is  taken  to  the  misjoinder,  he  may  be  permitted  to  recover  in 
either  form  of  action,  on  making  a  proper  case  by  his  proof. 

Pleadings  in  justices'  courts  should  be  treated  with  great  liberality,  and  con- 
strued with  a  view  to  substanticd  justice  between  the  parties  ;  without  refer- 
ence to  technical  nicety,  or  legal  precision. 

A  declaration  in  trover,  in  a  suit  before  a  justice  which  contains  a  statement  of  facts 
such  as,  if  proved,  would  sustain  a  technical  declaration  in  that  form  of  action, 
and  which  informs  the  defendant  of  the  precise  nature  of  the  plaintiff's  claim, 
and  of  the  character  of  the  evidence  by  which  it  is  to  be  sustained,  is  sufficient. 

Where  property  deposited  with  a  warehouseman,  is  delivered  to  some  person  other^  ^ 
than  the  owner,  by  the  mistake  or  negligence  of  the  bailee,  this  is,  in  law,  a  con*  V  l 
version  of  the  property,  by  the  bailee,  for  which  he  is  liable  in  an  action  of  #  ' 
trover. 

In  such  a  case  the  conversion  will  be  taken  to  have  occurred  at  the  time  of  the 
demand  and  refVisal  to  deliver  the  property ;  and  the  plaintiff  has  a  right  to  re- 
cover the  value  of  the  goods  at  that  time,  with  interest ;  or  the  highest  price 
between  that  time  and  the  time  of  the  trial. 

This  was  an  appeal  from  a  judgment  of  the  Oneida  county 
court.  Bridge  sued  Willard  before  a  justice  of  the  peace,  and 
declared  verbally  in  assumpsit,  and  on  all  the  common  counts. 
The  defendant's  counsel  desired  a  more  specific  declaration, 
whereupon  the  plaintiff's  counsel  stated  that  the  plaintiff  claim- 
ed to  recover  pay  for  two  bales  of  hops  which  had  been  deliv- 
ered by  one  Hurlbut  to  the  defendant,  at  his  store-house,  and 
which  were  subsequently  sold  by  Hurlbut  to  the* plaintiff,  and 
which  the  defendant  refused  to  redeliver,  or  account  for.  The 
defendant  pleaded  the  general  issue  and  gave  notice  of  set-off. 
It  was  proved  that  Willard  was  a  warehouseman  on  the  Che- 
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nango  canal,  at  Oriskany  Falls,  and  received  and  stored  goods 
for  hire.  That  Hurlbut  stored  with  him  two  bales  of  hops  in 
Oct.  1846,  and  took  a  receipt  from  him,  acknowledging  that  the 
hops  were  "  received  in  store  on  account  of  D.  Hurlbut."  Thai 
the  weights  of  the  bales  were  256  and  260  pounds ;  and  the 
hops  were  of  a  good  quality,  and  worth  from  12  to  14  cents 
per  pound,  during  the  latter  part  of  July  and  first  of  August, 
1846,  The  hops  were  sold  to  Bridge,  by  Huribut,  in  the  fore- 
part  of  November,  1846,  and  Willard  was  informed  of  the  sale, 
a  few  days  afterwards,  and  was  requested  to  erase  Hurlbut's 
name  and  put  on  Bridge's.  The  receipt  for  the  hops,  given  by 
Willard,  was  transferred  by  Hurlbut  to  Bridge,  at  the  time  of 
the  sale  to  him.  A  demand  of  the  hops  was  made  of  Willard, 
on  the  part  of  Bridge,  the  last  of  July,  1846.  Bridge  said 
that  he  meant  to  have  seen  Mr.  Newbury  who  had  had  hops 
stored  with  him ;  for  he  supposed  the  hops  had  got  in  with 
Newbury's  hops,  and  been  taken  away  by  him  through  mistake. 
Willard  offered  to  pay  eight  cents  per  pound  for  them,  and  made 
no  objection  that  they  were  not  the  hops  of  Bridge,  nor  be- 

'  ^eause  the  receiptwas  not  produced.  Bridge  recovered  a  judg- 
ment before  the  justice  for  the  value  of  the  hops,  ^49,02,  togeth- 

^er  with  costs,  and  Willard  brought  an  appeal  to  the  county 
court  At  the  close  of  the  testimony  on  the  part  of  Bridge  in 
the  oounty  court,  the  counsel  for  Willard  moved  that  the 
plaintiff  be  nonsuited,  for  these  reasons;  (1.)  Because  the 
plaintiff  had  failed  to  show  any  contract  or  bailment  between 
him  and  the  defendant,  and  because  the  action  could  not  be 
maintained  in  his  name;  (2.)  Because  there  was  no  privity 
of  contract  between  the  plaintiff  and  defendant ;  (3.)  Because 
on  the  proof  given,  the  plaintiff  could  not  recover  on  his  dec^ 
laration  in  assumpsit ;  (4.)  Because  the  plaintiff  could  not  re- 
cover on  the  common  counts ;  (5.)  Because  the  plaintiff  had 
failed  to  show  sufficient  negligence  in  the  defendant,  to  entitle 
him  to  recover ;  (6.)  Because  no  actual  conversation  of  the  hqit 
by  tlie  defendant  bad  been  shown.  The  judge  denied  the  mo- 
tion for  a  nonsuit,  and  held  that  the  declaration  was  suffideat 
to  enable  the  plaintiff  to  racover,  upon  th«  proof.    Te  which 
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deoisioa  and  ruling  the  counsel  for  the  defendant  excepted. 
The-judge  then  charged  the  jury,  that  if  they  believed  those 
hops  had  been,  by  negligence  or  mistake,  delivered  to  Newbury, 
or  any  one  else  not  the  true  owner,  it  was  a  conversion  by  the  de» 
fendant.  To  which  charge  of  the  judge,  the  counsel  for  the 
defendant  excepted.  The  judge  then  charged  the  jury  that  the 
rule  of  damages  was  the  market  value  of  the  hops  at  the  time 
of  the  demand.  To  which  charge  the  counsel  for  the  defen- 
dant also  excepted,  and  requested  the  judge  to  charge  the  jury, 
that  if  the  plaintiff  was  entitled  to  recover,  the  rule  of  damages 
was  the  market  value  at  the  time  they  were  taken ;  which  he 
refused  to  do,  and  the  defendant's  counsel  excepted.  The  jury 
having  found  a  verdict  for  the  plaintiff  for  $56,76,  the  county 
court  rendered  a  judgment  for  that  sum,  together  with  the 
costs ;  and  Willard  brought  an  appeal  to  this  court 

Fowler  4*  Keman,  for  the  appellant 

H.  A,  Foster,  for  the  respondent 

By  the  Courts  Allen,  J.  The  defendant,  upon  this  appeal,^ 
objects  that  the  action  was  in  assumpsit,  and  that  the  plaintiff 
did  not  by  his  proof  make  a  case  to  entitle  him  to  recover,  either 
upon  the  common  founts,  as  for  the  hops  sold  and  delivered,  or 
upon  a  contract  of  bailment ;  and  that  the  declaration  did  not 
authorize  a  recovery  as  for  a  conversion  of  the  property.  There 
is  no  ground  upon  which  the  defendant  can  be  charged  in  this 
action  in  the  name  of  the  present  plaintiff,  upon  the  contract  of 
bailment  made  with  Hurlbut.  {Suydam  v.  Smith,  7  HUl,  182.) 
And  there  is  no  evidence  to  charge  the  defendant,  as  bailee, 
upon  a  contract  with  the  plaintiff.  No  point  appears  to  have 
been  made  at  the  trial  of  the  cause  below,  and  none  was  made 
in  the  written  points  furnished  the  court  upon  the  argument, 
that  for  a  tortious  conversion  of  the  property  by  the  defendant 
no  recovery  could  be  had  in  this  action.  And  it  is  well  settled 
that  a  position  not  taken  in  the  inferior  court  cannot  be  taken 
and  relied  upon,  for  a  reversal  of  the  judgment,  in  the  court  of 
review.    The  cause  was  evidently  tried  upon  the  assumption 
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that  the  plaintiff  had  declared  both  in  assumpeit  and  in  tort, 
and  no  objection  having  been  taken  to  the  misjoinder,  he  could 
be  permitted  to  recover  in  either  form,  on  making  a  proper  case 
by  his  proof. 

The  questions  upon  this  branch  of  the  case  are  all  presented 
by  the  defendant's  motion  for  a  nonsuit,  and  the  decision  of  the 
court  thereon.  The  grounds  of  the  motion  are  stated,  and  they 
assume  that  if  a  conversion  was  proved  the  plaintiff  was  entitled 
to  recover.  The  declaration  was  treated  (but  as  I  think  erro- 
neously) as  consisting  of  three  parts  or  counts,  as  1,  in  assump- 
sit generally ;  2,  upon  all  the  common  counts ;  and  3,  upon 
the  facts  stated,  that  is,  the  delivery  of  the  hops  by  Hurlbut  to 
the  defendant  as  a  warehouseman  in  store^  the  purchase  of 
them  by  the  plaintiff,  and  the  refusal  of  the  defendant  to  deliver 
them.  And  the  reasons  assigned  by  the  defendant  for  his  mo- 
tion poiut  directly  to  each  of  these  parts,  and  assume  the  last 
count  or  statement  to  be  good  as  a  declaration  in  trover  or  up- 
on the  contract  of  bailment,  if  the  plaintiff  could  recover  in  his 
own  name  upon  such  contract.  The  reasons  are,  (1.)  Because 
the  plaintiff  had  failed  to  show  any  contract  of  bailment  be- 
tween him  and  the  defendant,  and  because  the  action  could 
not  be  raaintaiued  in  his  name.  (2.)  Because  there  was  no  priv- 
ity of  contract  between  the  plaintiff  and  defendant.  These 
reasons  each  point  to  what  was  assumed  to  be  the  third  or  last 
division  or  count  of  the  declaration,  treating  it  as  upon  the  con- 
tract of  bailment.  (3.)  Because,  on  the  proof  given,  the  plain- 
tiff could  not  recover  on  his  declaration  in  assumpsit.  This 
has  reference  solely  to  what  the  defendant  assumed  to  be  an 
entire  count  in  the  declaration,  and  to  be  in  assumpsit  generally, 
and  does  not  assert,  directly  or  by  implication,  that  the  whole 
declaration  is  in  assumpsit,  and  that  therefore  the  plaintiff  can- 
not recover.  (4.)  Because  the  plaintiff  could  not  recover  on  the 
common  counts,  having  reference  to  the  second  part  of  the 
declaration.  (5.)  Because  the  plaintiff  had  failed  to  show  suf- 
ficient negligence  in  the  defendant  to  entitle  him  to  recover. 
(6.)  Because  no  actual  conversion  of  the  bops  by  the  defendant 
had  been  shown.    The  last  two  grounds  clearly  assume  that 
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the  declaration,  or  a  part  of  it,  was  in  tort,  and  call  the  atten- 
tion of  the  court  to  the  sufficiency  of  the  evidence,  rather  than 
to  the  form  of  the  pleading.  No  other  position  was  taken  by 
the  defendants  upon  which  the  court  below  were  called  upon 
to  decide  upon  the  form  of  the  action.  The  first  two  reasons 
assigned  for  the  motion  might  have  been  overruled,  and  the 
plaintiff  permitted  to  recover  upon  the  contract  of  bailment,  if 
the  part  of  the  declaration  referred  to  was  in  fact  a  count  in  as- 
sumpsit upon  that  contract ;  for  the  reason  that  the  objection 
might  and  should  have  been  taken  by  demurrer  at  the  joining 
of  issue,  and  not  having  been  made  at  that  time,  must  be  con- 
sidered as  waived.  {Lamburn  v.  Noke,  14  John,  383.  Canfield 
V.  Mmer,  12  Id,  347.  McNiel  v.  Scqffield,  3  Id.  436,  Whii- 
7%ey  V.  Crvm^  1  £fi//,  61.  Dean  v.  Gridley^  10  Wwrf.  254.) 
But  the  decision  of  the  cause  was  not  put  upon  that  ground. 
The  record  does  not  show  that  any  objection  was  taken  upon 
the  trial  to  a  recovery  by  the  plaintiff  in  tort  or  for  a  conversion 
of  the  property,  for  the  want  of  a  count  in  that  form  ;  and  that 
question  cannot  now  be  raised  upon  this  appeal.  But  if  the 
question  were  before  us,  we  should  be  compelled  to  hold  that 
the  declaration  was  in  substance  a  declaration  in  trover,  and 
that  upon  proof  of  the  conversion  of  the  property  by  the  defen- 
dant, the  plaintiff  would  be  entitled  to  recover. 

Technical  pleadings  in  justices'  courts  have  been  discounte- 
nanced, for  very  obvious  reasons,  and  great  liberality  has  been 
extended  to  them  whenever  they  have  been  brought  in  review, 
whether  upon  appeal  or  writ  of  error.  And  they  have  been 
uniformly  construed  with  a  view  to  substantial  justice  between 
the  parties.  The  first  question  in  all  cases  in  which  an  issue 
of  fact  has  been  joined  without  objection  to  the  pleadings,  is 
whether  the  statements  of  the  pailies,  which  have  taken  the 
place  of  formal  pleadings,  have  performed  the  object  of  plead- 
ings in  all  courts.  That  is,  whether  they  have  informed  the 
adverse  party  of  the  true  cause  of  complaint,  or  matter  of  de- 
fence, so  that  they  can  go  to  trial  understandingly  and  without 
danger  of  surprise :  2d.  What  is  the  fair  import  of  the  pleading, 
construed  with  reference  to  the  known  legal  principles  &t  which 
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the  pleader  obviously  aimed :  and  3d.  If  a  trial  has  beeo  had^ 
whether  Bubstantial  justice  has  been  done  between  the  parties 
upon  the  issue  which  they  have  seen  fit  to  join.  In  Sttuirt  ▼• 
Close^  (1  Wend.  438,)  to  an  action  for  work  and  labor,  the  de- 
fendant pleaded  a  former  judgment  recovered,  and  money  col- 
lected and  paid.  The  plaintiff  replied  a  reversal  of  the  judg* 
ment  on  certiorari ;  and  the  defendant  rejoined  that  the  money 
had  not  been  recovered  back  on  reversal.  This  was  held  to  be 
substantially  a  plea  of  payment,  and  good  as  such.  Wood- 
worth,  J.,  speaking  of  the  rule  of  construction  of  pleadings  in 
justices'  courts,  says :  '^  Technical  nicety  or  legal  precision  is 
not  required  in  the  pleadings ;  but  it  will  be  sufficient  if  there 
appear  a  good  ground  of  action  within  the  justice's  jurisdiction, 
and  that  the  merits  of  the  cause  have  been  tried."  So  also  it 
has  been  held  that  the  joining  a  formal  issue  is  not  material, 
and  that  special  pleading  in  a  justice's  court  is  to  be  discounts 
nanced.  (3  Caines^  275,  174.)  In  the  last  case,  the  court  ob' 
served  :  "  Whenever  we  can  possibly  intend  from  the  record 
that  the  merits  are  fairly  tried,  we  will  not  examine  or  test  by 
technical  rules  the  formality  of  the  pleadings."  (1  JbAn.  C  333.) 
^  And  the  court  held  that  the  same  rules  are  to  apply  when  the 
'  cause  is  brought  into  the  common  pleas  and  tried  there  upon 
an  appeal.  {See  also  Musier  v.  TYumpbour,  5  Wend.  274 ; 
Chamberlin  v.  Graves,  2  HUly  604 ;  Fitch  v.  MiOer,  13  Wend. 
66 ;  Graff  v.  Griswoldj  1  Denioj  432,  and  cases  there  cited) 
Applying  the  rules  to  be  deduced  from  the  cases  cited,  to  the 
declaration  in  this  cause,  it  is  very  evident  that  it  contains  all 
the  elements  of  a  good  declaration  in  trover ;  that  is,  it  contains 
a  statement  of  facts  which,  if  proved,  would  sustain  a  technical 
declaration  in  that  form  of  action  ;  and  it  is  also  very  clear  that 
the  defendant  must  have  undei'stood  the  precise  nature  of  the 
claim  of  the  plaintiff,  and  the  character  of  the  evidence  by 
which  it  was  to  be  sustained.  This  statement  of  facts  is  in 
truth  the  whole  declaration  upon  which  the  parties  joined  issue 
and  went  to  trial.  The  declaration  in  assumpsit  was  aban* 
doned.  The  plaintiff  first  declared  verbally  in  assumpsit,  and 
on  all  the  common  counts.    The  defendant  desired  a  more  spe* 
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cific  declaration ;  that  is,  he  objected  to  the  sufficiency  of  the 
declaratioo,  and  demurred  informally.  The  plaintiff  thereupon 
declared  anew — ^waiving  his  firs^  declaration — and  to  this 
amended  declaration  the  defendant  pleaded.  It  contained  a 
statement  of  facts  sufficient  to  sustain  an  action,  and  the  county 
court  correctly  so  held. 

The  other  questions  in  the  cause  arise  upon  exceptions  to  the 
charge  of  the  court  to  the  jury. 

The  judge  charged  the  jury  that  if  they  belie?ed  the  hops 
bad  been  by  negl^ence  or  mistake  delivered  to  Newbury  or  any 
one  else  but  the  true  owner,  it  was  a  conversion  by  the  defen- 
dant ;  thus  submitting  to  them  the  question  whether  the  loss 
of  the  hops  was  occasioned  by  the  negligent  or  mistaken  act  of 
the  defendant;  and  by  their  verdict  they  have  found  that  fact 
in  favor  of  the  plaintiff.  The  defendant  might  have  asked  the 
court  to  charge  the  jury  to  inquire  whether  the  hops  had  not 
been  lost  by  the  mere  omission  of  the  defendant,  and  that  in 
that  case  the  defendant  was  not  liable  as  for  a  conversion  of 
the  property,  but  simply  upon  his  contract  of  bailment ;  and 
the  court  would  have  been  bound  so  to  charge.  {Hawkins  v. 
Hoffman^  6  HUl^  588.)  But  that  request  was  not  made,  and 
the  fact  which  the  jury  were  to  find  in  favor  of  the  plaintiff,  to 
charge  the  defendant  as  for  a  conversion,  was  an  affirmative 
and  positive  act  of  the  defendant,  viz.  the  delivery  by  him  of 
the  hops  to  some  person  other  than  the  true  owner.  And  such 
actual  delivery  by  the  defendant,  either  through  negligence  or 
mistake,  would,  according  to  well  settled  principles,  be  a  legal 
conversion  of  the  goods  by  him,  and  the  court  properly  so 
charged.  {Hawkins  v.  Hoffman^  per  Bronson,  J.  supra.  Sto- 
ry on  Bailments^  }  450.)  The  cause  might  have  been  sub- 
mitted to  the  jury  with  instructions  much  more  favorable  to  the 
plaintiff  upon  the  facts  proved,  to  wit,  that  the  plaintiff  having 
proved  a  demand  of  the  property  of  the  defendant,  and  a  refu- 
sal by  him  to  deliver  it,  the  oous  was  upon  him  to  show  that  it 
was  lost  without  fault  or  gross  neglect  on  his  part  And  in  the 
entire  absence  of  proof  as  to  the  manner  or  cause  of  the  loss,  or 
even  that  the  property  was  not  still  in  the  possession  of  the  de- 
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fendant,  a  conversion  would  be  presumed.  {Lockwood  v.  Btdlj 
1  Cowen,  322.  7  Id.  600,  note  a,  citing  2  SaUc.  655.  Beards- 
lee  V.  Richardson,  11  Wend.  26,  per  Sutherland,  J.  Schmidt 
V.  Blood,  9  Id.  271,  aiuf  cose^  cited.)  But  tbe  cause  w^s  tried 
and  submitted  to  the  jury,  upon  the  assumption  that  the  prop- 
erty had  been  taken  by  some  person  other  than  the  owner,  from 
the  warehouse  of  the  defendant,  and  tiie  jury  have  found  that 
it  was  delivered  to  such  person  by  the  mistake  or  negligence 
of  the  defendant ;  that  is,  that  by  his  act,  and  not  by  his  mere 
omission,  the  property  has  been  lost  to  the  plaintiflT.  This,  in 
law,  is  a  conversion  of  the  property  for  which  the  defendant  is 
liable  in  an  action  of  trover. 

The  rule  adopted  by  the  judge  as  to  the  measure  of  damages 
was  the  correct  rule,  even  if  there  had  been  proof  that  the  value 
of  the  hops  was  different  at  different  times.  The  conversion 
must  be  taken  to  be  at  the  time  of  the  demand  and  refusal  to 
deliver ;  as  there  is  no  evidence  of  a  conversion  at  any  other 
time,  and  the  plaintiff  has  a  right  to  recover  the  value  at  that 
time,  with  interest ;  {Dillenback  v.  Jerome,  7  Cowen,  295 ;)  or 
the  highest  price  between  that  time  and  the  time  of  the  trial 
( West  V.  Wetitworth,  3  Cowen,  82.)  But  there  was  no  evi- 
dence that  the  value  of  the  hops  was  less  at  any  time  than  at 
the  time  of  the  conversion ;  so  that  a  charge  from  the  court  ac- 
cording to  the  request  of  the  defendant,  in  that  respect,  could 
not  have  changed  the  result,  or  affected  the  verdict. 

The  judgment  of  the  county  court  should  be  affirmed,  with 
costs. 
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\  I  What  amoontfl  to  a  general  agency. 

iDfltmctions  from  a  principal  to  his  agent,  which  operate  as  private  restrictioni 
T  I    upon  a  general  agency,  do  not  aifect  persons  dealing  with  the  agent  in  igno* 

ranee  of  them. 
Where  a  principal,  on  being  informed  of  a  purchase  made  by  his  agent,  in  his 

name,  does  not  deny  the  agent's  authority  to  make  the  purchase,  but  merely 

complains  of  the  manner  in  which  the  authority  has  been  exercised,  he  will  be 

held  to  have  admitted  the  right  of  the  agent  to  bind  him. 

Where  a  person  b  sought  to  be  charged  for  the  act  of  another,  alleged  to  be  his 

^^      agent,  if  there  is  evidence  of  an  ajyparcrU  authority  in  the  agent  to  bind  tbe 

'      principal,  the  question  to  be  determined  is,  not  what  power  was  intended  to  lie 

i    given  to  the  agent,  but  what  power  a  third  person,  dealing  with  him,  had  a 

right  to  infer,  from  his  own  acts  and  those  of  bis  principal,  he  possessed. 
If  a  principal  intends  to  disaffirm  a  purchase  made  by  another,  as  his  agent,  he 

must  give  notice  of  his  dissent,  to  the  vendor,  at  once,  and  return  tbc  goodsi 

Otherwise  he  will  be  presumed  to  have  assented  to,  and  ratified,  the  purchase. 
It  is  not  necessary  for  a  party,  even  wbere  he  brings  his  action  upon  an  original 

consideration  for  which  a  note  has  afterwards  been  given,  under  circumstances 

requiring  its  production  at  the  trial,  to  cancel  the  note  in  form.    It  is  sufficient 

if  the  note  is  produced,  and  placed  at  the  disposal  of  the  court 

Motion,  by  the  defendanl,  to  set  aside  the  report  of  a  referee. 
The  action  \vas  assumpsit,  brought  to  recover  for  goods  alleged 
to  have  been  sold  and  delivered  by  the  plaintiff  to  the  defen- 
dant. The  declaration  contained  two  counts  for  goods,  wares 
and  merchandise  sold  and  delivered ;  the  one  claiming  a  spe- 
cific price,  and  the  other  claiming  what  the  goods  were  reason- 
ably worth ;  and  also  the  common  money  counts.  The  plea 
was  the  general  issue,  with  the  usual  notice  of  set-ofi*.  Charles 
H.  Sprague,  a  witness  for  the  plaintiff,  testified  that  he  was  a 
clerk  for  the  defendant,  in  the  grocery  business,  at  Syracuse,  in 
May,  1846.  That  E.  B.  Crandall  was  acting  as  the  agent  of 
the  defendant ;  that  he  was  general  agent  for  him  at  Syracuse. 
That  one  Stevens  came  to  the  defendant's  store  in  May,  1846, 
and  there  was  a  bill  of  goods  laid  out  by  him,  and  delivered  to 
Crandall,  the  amount  of  which  was  $111  ;  and  that  Stevens 
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professed  to  act  as  the  agent  of  the  plaintiff  in  selling  the  goods. 
This  evidence  was  objected  to  by  the  defendant's  counsel,  on 
the  ground  that  Stevens  was  himself  a  competent  witness,  and 
that  his  declarations  or  representations  could  not  be  given  in 
evidence,  to  affect  the  defendant's  rights.  The  referee  over- 
ruled the  objection,  and  admitted  the  evidence,  and  the  defen- 
dant's counsel  excepted.  There  was  a  bill  of  the  goods  rendered 
by  Stevens,  which  was  made  out  in  the  name  of  the  plaintiff. 
This  was  left  at  the  store  in  Syracuse,  and  the  witness  thought 
it  afterwards  came  to  the  defendant  in  Utica,  with  other  papers 
from  the  store.  The  goods  went  into  the  defendant's  store  at 
Syracuse,  and  a  due  bill  for  $111  was  given  in  payment  for 
them,  dated  June  2d,  1846,  $50  being  paid  on  the  due  bill  at 
its  date.  The  store  at  Syracuse  was  closed  in  August,  and 
some  of  these  goods  were  sold,  and  the  proceeds  went  into  the 
defendant's  store  funds  there.  A  due  bill  in  the  following  words 
and  figures  was  then  produced  by  the  plaintiff  and  proved  by 
the  witness.  "  Due  R.  S.  Johnson,  or  bearer,  one  hundred  and 
eleven  dollars,  for  value  rec'd.  Syracuse,  June  2d,  1846.  J.  O. 
Jones,  per  C.  H.  Sprague."  The  plaintiff's  counsel  offered  to 
read  the  due  bill  in  evidence  ;  to  which  the  defendant's  counsel 
objected,  on  the  ground  that  Sprague  had  no  authority  to  give 
it,  and  hence  it  was  void  as  against  the  defendant.  The  ref- 
eree overruled  the  objection  and  admitted  the  note  in  evidence; 
and  the  defendant's  counsel  excepted.  The  witness  further 
testified  that  Crandall  bought  and  sold  goods  for  the  defendant ; 
the  business  being  carried  on  in  the  name  of  the  defendant,  who 
kept  a  grocery  store  in  Utica,  and  supplied  the  Syracuse  store  with 
groceries  from  there.  That  the  other  supplies  necessary  for  the 
store — produce  principally — were  bought  about  Syracuse,  by 
Mr.  Crandall  in  Jones'  name.  That  they  were  in  the  habit 
of  giving  due  bills  in  the  defendant's  name;  but  witness  did 
not  know  that  the  defendant  knew  of  this  habit,  though  he 
knew  there  were  due  bills  out,  in  March,  1846,  and  there  were 
due  bills  given  there  after  that  time.  That  in  March  Jones 
told  Crandall  not  to  sign  bis  (Jones')  name  to  any  thing,  but 
if  any  goods  were  wanted  for  the  store,  he  (Jones)  would  send 
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tbem  up  from  Utica.  That  no  one  was  present  at  this  time 
except  Jones,  Crandall  and  the  witness.  That  witness  drew 
the  due  bill  in  question,  and  signed  it,  by  Graudall's  direction. 
To  this  evidence  tbe.defendant's  counsel  objected,  on  the  ground 
that  Grandall  was  a  competent  witness,  and  his  directions  could 
not  be  given  in  evidence  ;  and  that  Grandall  had  no  right  to 
give  notes,  and  could  not  authorize  another  person  to  do  it. 
But  the  evidence  was  admitted.  The  witness  further  testified 
that  he  thought  Jones  paid  one  or  two  of  the  due  bills  after  the 
store  was  closed,  in  August ;  that  a  part  of  the  bill  of  goods  in 
question  had  been  sold  previous  to  that  time,  and  the  balance 
was  brought  to  Utica  with  t^e  defendant's  goods.  That  the 
defendant  was  informed  of  the  purchase,  when  he  came  to  Sy- 
racuse in  August.  He  said  he  did  not  like  it  much ;  that  it 
was  too  lai-ge  a  bill  to  buy  of  that  kind  of  property ;  that  he 
would  have  nothing  to  do  with  the  goods,  further  than  the  $50 
paid  on  them.  That  he  disclaimed  the  goods,  at  that  time, 
and  did  not  include  them  in  the  inventory  of  his  goods  at  Sy- 
racuse, and  that  after  that  time  none  of  the  goods  were  sold  by 
the  defendant,  or  on  his  account,  and  he  forbade  the  sale  of 
any  of  them.  That  a  purchase  of  the  same  kind  of  goods  had 
been  made  of  Stevens  by  Grandall,  for  the  defendant,  the  winter 
before  the  goods  in  question  were  bought ;  that  the  defendant's 
books  showed  that  purchase,  but  that  the  defendant,  although 
be  had  looked  at  the  books,  did  not  object  to  the  first  purchase. 
The  plaintiff*  proved  the  amount  of  interest  due  upon  the  note. 
The  defendant's  counsel  objected  to  any  evidence  respecting 
the  interest,  on  the  ground  that  the  note  was  not  a  valid  obli- 
gation as  against  the  defendant ;  and  that  the  account,  being 
unliquidated,  did  not  carry  interest.  But  the  evidence  was  ad- 
mitted. The  defendant's  counsel  then  moved  for  a  nonsuit, 
on  the  ground  that  the  plaintiff  had  shown  no  right  to  recover, 
either  on  the  original  consideration,  or  on  the  due  bill ;  which 
motion  was  denied.  Some  testimony  was  introduced,  on  the 
part  of  the  defendant,  to  show  that  the  goods  were  not  worth 
as  much  as  was  agreed  to  be  paid  for  them.  The  evidence 
being  closed,  the  defendant's  counsel  called  upon  the  plaintiflP 
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to  elect  whether  he  would  claim  to  recover  upon  the  note,  or 
upon  ihe  account,  and  moved  the  referee  that  the  plaintiff  be 
required  to  make  that  election.  The  referee  refused  the  mo> 
tion ;  holding  that  it  was  sufficient  that  the  note  was  produced 
and  submitted  to  the  decision  of  the  referee,  and  to  be  cancelled, 
or  otherwise  disposed  of,  as  he  should  direct  That  if  the  ref- 
eree should  be  of  the  opinion  that  the  plaintiff  had  succeeded, 
either  upon  the  note,  or  upon  the  account,  he  would  be  entitled 
to  a  report  The  defendant's  counsel  then  insisted  that  the 
plaintiff  could  not  recover  upon  the  note,  on  the  ground  that  it 
was  given  without  authority  and  was  void ;  and  that  if  he  could 
recover  upon  the  original  indebtedness, .  at  all,  he  could  only 
recover  what  the  goods  were  reasonably  worth.  The  referee 
reported  in  favor  of  the  plaintiff,  for  $69,20. 

jP.  Kemauj  for  the  plaintiff. 

A.  Cobum,  for  the  defendant. 

JBy  the  Courts  Allen,  J.  We  do  not  think  that  the  report 
of  the  referee  can  be  set  aside  as  being  against  evidence. 
I.  There  was  much  evidence  in  the  cause  which,  upon  a  trial 
at  the  circuit,  would  have  been  submitted  to  a  jury  as  tending 
to  prove  actual  authority  on  the  part  of  Crandall  to  purchase 
the  goods  as  the  agent  of  the  defendant ;  and  the  verdict  of  the 
jury  in  favor  of  the  plaintiff,  in  such  case,  would  have  been 
conclusive.  [Prescott  v.  Flinn,  9  Bing,  19.  Dunlap^s 
Paley  on  Agency,  169.  Com.  Bank  of  Lake  Erie  v.  Norton, 
1  mil,  501.)  The  referee  in  this  case  is  in  the  place  of  the 
jury,  and  his  conclusions  upon  questions  of  fact  are  equally 
final.  (1.)  The  agency  of  Crandall,  like  that  in  the  Commer- 
cial Bank  of  Lake  Erie  v.  Norton,  {supra,)  was  very  general ; 
he  having  the  entire  charge  of  the  business  of  the  defendant  at 
Syracuse.  (2.)  He  had  been  permitted  to  purchase  liquors  and 
produce,  and  other  supplies  for  the  store,  upon  a  credit,  and  to 
give  the  defendant's  notes  therefor ;  and  some  of  these  notes 
were  paid  by  the  defendant  without  objection.    And  although  in 
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March,  before  the  purchase  of  the  goods  in  question,  he  had  in- 
structed Crandall  not  to  sign  his  name  to  any  paper,  but  if  he 
wanted  goods  to  send  to  him  (the  defendant)  for  them,  it  does 
not  appear  that  at  that  time  he  claimed  that  Crandall  had  ex- 
ceeded his  authority  in  making  his  purchases,  and  giving  notes 
in  his  name ;  so  that  these  instructions  must  be  considered  as 
private  restrictions  upon  a  general  agency,  and  do  not  affect  a 
person  dealing  with  the  agent  in  ignorance  of  them.  {Story 
on  Agency,  §  19.  TradesmerCs  Bank  v.  Astor,  11  Wend,  87. 
Ham,  Pr.  4*  Agent,  268.)  (3.)  In  the  winter  previous  to  this 
purchase,  the  agent  had  purchased  of  the  plaintiff  a  small  bill 
of  goods  of  the  same  character  as  these  in  question,  which  we 
may  reasonably  infer,  from  the  evidence,  came  to  the  knowledge 
of  the  defendant  some  months  before  this  purchase,  and  he 
made  no  objections  to  the  transaction.  (4.)  When  informed  of 
the  transaction  in  question,  he  did  not  deny  Crandall's  author- 
ity to  make  the  purchase,  but  he  complained  of  the  manner  in 
which  the  authority  had  been  exercised  by  Crandall.  "He 
said  he  did  not  like  it  much  ;  it  was  too  large  a  bill  to  buy  of 
tliat  kind  of  property."  It  is  true  he  also  said  at  the  same  time 
that  he  would  have  nothing  to  do  with  the  goods  farther  than 
the  $50  he  had  paid  on  them.  There  is  nothing  in  these  ex- 
pressions denying  the  validity  of  the  purchase,  or  his  liability 
to  the  plaintiff.  In  connection  with  the  other  declarations  of 
the  defendant  it  may  well  be  inferred  that  he  merely  intended 
to  repudiate  the  transaction  as  between  him  and  his  agent,  and 
to  hold  the  latter  responsible  for  his  abuse  of  the  authority  vested 
in  him. 

^  II.  There  is  strong  evidence,  in  the  case,  of  apparent  author- 
ity in  Crandall  to  bind  the  defendant  in  this  transaction ;  and 
the  real  question  is  not  what  power  was  intended  to  be  given 
to  the  agent,  but  what  power  a  third  person,  who  dealt  with 
him,  had  a  right  to  infer  he  possessed,  from  his  own  acts  and 
those  of  his  principal.  [Perkins  v.  Wash.  Ins,  Co,  4  Cowen, 
645.  Com,  Ba?ik  of  Lake  Erie  v.  Norton,  1  Hill,  501.  Story 
on  Agency,  h  130  to  133.) 

III.  There  was  evidence  that  the  defendant  ratified  the  con- 
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tract,  with  full  knowledge  of  all  the  circumstances.  If  he  bad 
intended  to  disaflSrm  it,  it  was  his  duty  at  once  to  give  notice 
thereof  to  ^he  plaintiff  and  return  the  goods ;  and  not  having 
done  so,  he  will  be  presumed  to  have  assented  to,  and  ratified 
the  purchase.  {Dunlap^s  PaUy^  172,  note  (9).  2  Kent's  Com. 
616.)  So  far  from  repudiating  the  contract,  and  giving  notice 
to  the  plaintiff,  in  order  that  he  might  protect  himself,  the  de- 
fendant took  the  goods,  with  the  residue  of  the  goods  in  his 
store,  in  August,  1846,  from  Syracuse  to  Utica,  and  put  them 
in  the  loft  of  his  store  at  the  latter  place,  where  they  remained 
until  April,  1847.  What  became  of  them  after  that  time,  or 
where  they  were  at  the  time  of  the  trial  in  April,  1848,  does 
not  appear.  The  referee  was  authorized  to,  and  probably  did, 
hold  that  the  defendant  had  by  his  dealing  with  the  goods,  and 
his  silence  upon  the  subject,  so  far  as  the  plaintiff  was  concerned, 
ratified  the  purchase  made  by  his  agent.  {Story  on  Agency^ 
\h  250,  253.     Moss  v.  Rossie  Lead  Mining  Co,  6  £Ktf,  137.) 

There  is  no  force  in  the  objection  to  the  evidence  of  the  dec- 
larations of  Stevens,  as  to  his  agency  for  the  plaintiff.  The 
defendant  dealt  with  him,  and  recognized  him  as  such,  and 
took  from  him  a  bill  of  the  goods  purchased,  in  the  name  of 
the  plaintiff  as  the  seller.  What  was  said  by  Stevens  was  im- 
material, except  as  a  part  of  the  transaction,  and  as  such  was 
competent. 

Interest  was  clearly  recoverable  upon  /he  demand.  The 
amount  was  liquidated,  and  was  due  at  the  time  of  the  sale. 
(  Walden  v.  Sherburn,  15  John,  409.) 

The  defendant  now  insists  that  the  report  is  erroneous,  and 
should  be  set  aside,  for  the  reason  that  the  note  given  at  the 
time  of  the  purchase  of  the  goods  was  not  cancelled  at  the  triaL 

This  objection  is  not  tenable,  for  several  reasons.  (1.)  If  the 
note  was  the  note  of  the  defendant,  Crandall  having  author- 
ity to  give  it  in  his  name,  then  the  plaintiff  was  certainly  not 
called  upon  to  cancel  it,  but  was  entitled  to  a  report  upon  it. 
(2.)  If  it  was  not  the  note  of  the  defendant,  then  he  had  no  in- 
terest in  having  it  cancelled,  but  the  plaintiff  had  a  right  to  re- 
tain it  as  the  note  of  the  agent  who  gave  it  without  authority. 
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(3.)  The  question  was  not  raised  before  the  referee,  and  cannot 
be  now  made  upon  the  motion  for  a  new  trial ;  particularly  as 
we  can  see  that  no  harm  can  accrue  to  the  defendant  because 
the  note  was  not  cancelled  in  form.  The  judgment  upon  the 
report  will  be  a  bar  to  any  recovery  hereafter  upon  the  note. 
(9  Conn.  Rep.  23.)  (4.)  It  does  not  appear  to  have  been  de- 
cided, in  any  case  in  which  the  question  has  arisen,  that  it  is 
necessary  for  a  party,  even  where  he  brings  his  action  upon  an 
original  consideration,  for  which  a  note  has  afterwards  been 
given,  under  circumstances  requiring  its  production  at  the  trial, 
to  cancel  the  note  in  form.  The  reason  of  the  rule  would  seem 
to  be  satisfied  by  its  production,  and  placing  it  at  the  disposal 
of  the  court.  It  is  true  that  the  courts  have  said  that  the  note 
must  be  either  shown  to  be  lost  or  destroyed,  or  be  produced 
and  cancelled  at  the  trial.  But  as  was  said  before,  it  was  not 
necessarily  decided  in  any  of  the  cases  to  which  we  were  referred, 
or  which  we  have  examined.  In  Holmes  v.  D^Camp,  (1  John. 
34,)  the  plaintiff  merely  produced  the  note  at  the  trial,  but  did 
not  cancel  it.  On  the  argument  the  plaintiff's  counsel  produced 
it,  cancelled  it,  and  filed  it  with  the  clerk,  although  it  does  not 
appear  that  this  was  required  by  the  court.  In  Burdick  v. 
Cfreen,  (15  John.  247,)  Spencer,  J.  says,  "  The  mere  giving  a 
negotiable  note,  or  its  endorsement  to  a  third  person,  does  not 
extinguish  the  original  cause  of  action,  provided  the  payee  can 
show  it  to  be  lost,  or  can  produce  it  to  be  cancelled."  In  this 
case  the  plaintiff  produced  the  note  and  placed  it  at  the  disposal 
of  the  referee  ]  and  this  was  all  he  was  bound  to  do.  The 
motion  to  set  aside  the  report  of  the  referee  must  be  denied. 
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Rensselaer  General  Term,  November,  1848.     Harris^ 

Watson^  and  Ptwkery  Justices. 

Dunn  vs.  Chambers. 

In  what  caMfl,  and  upon  what  principles,  a  court  of  equity  will  lelieve  a  paztj 
against  an  improvident  sole  and  conveyance  of  his  real  estate. 

In  most  of  the  instances  in  which  a  party  has  been  relieved  from  his  own  im- 
provident bargain,  there  have  been  some  ciicumstances  of  a  suspidons  character 
connected  with  the  transaction,  or  there  has  been  something  in  the  relation 
which  the  parties  sustained  to  each  other,  which  rendered  it  inequitable  that 
the  party  against  whom  relief  was  sought,  should  retain  the  advantage  he  had 
acquired  by  his  bargain.    Per  Harris,  P.  J. 

It  is  not  enough  to  induce  even  a  court  of  equity  to  interfere,  that  a  bargain  n 
hard  and  unreasonable.    Per  Harris,  P.  J. 

Mere  inadequacy  of  price  does  not  form  a  distinct  ground  of  equitable  relie£  Per 
Harris,  P.  J. 

Where  the  evidence  is  insuflident  to  justify  a  decree  declaring  a  deed  void  as 
against  the  grantor,  as  having  been  fraudulently  obtained,  and  yet  it  was  ob- 
tained under  such  circumstances  as  to  render  it  at  least  unfair  for  the  defen- 
dant to  retain  the  full  advantage  of  his  bargain,  the  court  may  direct  that  the 
deed  shall  stand  only  as  a  security  for  the  defendant's  indemnity,  in  respect  to 
the  sum  actually  due. 

In  EauiTY.  Oa  the  24th  of  November,  1821,  John  Moore 
roade  and  published  in  due  form  of  law  his  last  will  and  testa- 
ment, wherein  he  devised  to  his  two  grandchildren,  the  plain- 
tiff and  defendant,  the  house  and  lot  then  occupied  by  him  in 
South  Pearl-street  in  thecity  of  Albany,  in  the  following  terms : 
"  the  yearly  income  and  profits  thereof  for  twenty  years  after 
my  decease,  subject  to  the  payment  to  my  executors  of  twenty* 
five  dollars  annually  for  the  support  of  my  daughter  Maria 
Dunn,  and  so  that  they  may  not  sell  or  mortgage  the  same  or  let 
for  more  than  one  year,  and  after  the  said  twenty  years  are 
expired,  to  them,  their  heirs  and  assigns  forever.  And  should 
either  decease  without  lawful  issue,  his  part  shall  go  to  the  sur- 
vivors— and  should  both  die  without  lawful  issue,  then  the  said 
house  and  premises  to  be  lawfully  divided  among  my  heirs." 
The  testator  died  in  August,  1834,  and  his  daughter  Maria 
Dunn  died  about  a  week  afterwards.    The  will  was  proved  and 
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recorded  as  a  will  of  real  estate  od  the  24th  of  October,  1834. 
The  plainliff,  being  a  young  man  of  intemperate  and  dissolute 
habits,  about  nine  months  before  the  death  of  his  grandfather, 
went  to  sea,  and  returned  about  the  1st  of  December,  1834. 
On  the  4th  day  of  that  month  he  released  to  the  defendant  all 
his  interest  in  the  premises  devised  to  the  parties  by  the  will  of 
their  grandfather.  The  consideration  expressed  in  the  deed 
was  $100,  of  which  $70  was  paid  in  cash,  and  for  the  remain- 
ing $30  the  defendant  gave  his  note  at  60  days.  The  plaintiff 
being  about  to  return  to  sea,  it  ;(vas  agreed  that  the  note  should 
be  deposited  with  Mr.  Davis,  the  lawyer  who  drew  the  deed,  to 
be  delivered  up  to  the  defendant  in  case  the  plaintiff  should 
not  return.  Shortly  after  executing  the  deed  the  plaintiff  again 
went  to  sea,  and  did  not  return  until  the  fall  of  1841.  The 
premises,  having  become  chargeable  with  a  city  assessment, 
were  sold  by  the  corporation  of  the  city  of  Albany,  on  the  7th 
of  November,  1840,  for  1000  yeare.  The  defendant  became  the 
purchaser,  and  paid,  upon  such  sale,  $82,32. 

On  the  15th  of  January,  1842,  the  plaintiff  filed  his  bill, 
charging  that  the  deed  to  the  defendant  was  executed  under  a 
misunderstanding  of  his  rights,  and  without  adequate  consid- 
eration ;  that  he  was  otherwise  grossly  deceived  and  imposed 
upon  in  relation  thereto,  and  that  he  was  prevailed  upon  to  ex- 
ecute the  deed  by  some  unfair  means  and  pretences  used  in 
that  behalf  by  the  defendant.  The  bill  also  charged  that  the 
corporation  sale  was  '^  procured,  suffered  or  permitted,"  for  tlie 
express  purpose  of  getting  title  to  the  premises  by  a  purchase 
under  such  sale  in  the  absence  of  the  plaintiff,  and  to  defraud 
him  of  his  interest  in  the  premises,  and  claimed  that  the  pur- 
chase should  be  held  to  enure  to  the  joint  benefit  of  the  plaintiff 
and  defendant  The  bill  prayed  that  the  deed  might  be  de- 
clared void,  and  for  an  account  of  the  rents,  issues  and  profits 
of  the  premises,  since  they  had  been  in  the  possession  of  the 
defendant. 

The  defendant  put  in  his  answer  upon  oath,  on  the  Slst  of 
March,  1842,  in  which  he  stated  that  the  plaintiff  shortly  after 
his  return  in  1834,  applied  to  him  to  purchase  his  interest  in  the 
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premises,  and  offered  to  sell  it  for  ^100,  stating  that  he  wanted 
the  money  to  purchase  nautical  instruments  and  hooks  to  qual- 
ify himself  to  become  a  mate  of  a  vessel ;  that  he  could  not  get  a 
living  in  Albany,  and  probably  never  should  return,  and  that 
the  premises  were  of  little  or  no  value  to  him  ;  that  the  defen- 
dant told  him  he  did  not  think  he  had  power  to  sell,  or  if  he 
had,  that  he  did  not  wish  to  purchase,  but  proposed  to  consult 
counsel  on  the  subject,  and  thereupon  the  parties  went  to- 
gether to  the  office  of  Mr.  Davis,  taking  with  them  a  copy  of 
the  will,  and  after  a  full  consultation  with  Davis  and  after  the 
plaintiff's  rights  had  been  fully  made  known  to  him  by  Davis 
and  by  the  defendant,  Davis  was  employed  by  the  defendant,  in 
the  presence  of  the  plaintiff,  to  prepare  the  deed ;  that  the  deed 
was  executed  in  the  presence  of  Davis,  who  became  a  subscrib- 
ing witness  to  the  execution  thereof 

The  cause  was  heard  upon  pleadings  and  proofs  before  the 
late  Vice  Chancellor  Cushman,  who  made  a  decree,  on  the  5th 
day  of  October,  1842,  declaring  the  deed  from  the  plaintiff  to 
the  defendant  void,  and  directing  a  reconveyance  by  the  defen- 
dant and  a  reference  to  take  and  state  an  account  of  the  rents 
and  profits  of  the  premises,  and  the  amount  expended  by  the 
defendant  for  repairs,  or  otherwise,  on  account  of  the  premises. 
Alt  other  questions  were  reserved  until  the  coming  in  of  the 
report.  From  this  decree  the  defendant  appealed.  The  facts 
in  the  case,  not  already  stated,  so  far  as  they  are  material,  will 
be  found  in  the  opinion  of  the  court 

A.  /.  Colvin,  for  the  plaintiff. 

John  Van  Buren,  for  the  defendant 

By  the  Court,  Harris,  P.  J.  So  far  as  the  bill  charges  posi- 
tive and  actual  fraud  on  the  part  of  the  defendant  in  obtaining 
the  deed,  it  is  not  sustained  by  the  proof  The  allegation  that 
the  defendant  concealed  from  the  plaintiff  the  provisions  of  his 
grandfather's  wilt  in  his  favor,  is  explicitly  denied  in  the  an- 
swer, and  the  proof  shows  that,  if  the  defendant  was  ignorant 
of  the  extent  of  his  interest,  it  was  his  own  fault    Judge  Hoi- 
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liday  informed  him,  before  he  conveyed  to  the  defendant,  what 
had  been  left  him  by  the  wilt ;  and  there  is  no  evidence  that 
the  defendant  was,  in  any  respect,  guilty  of  concealment  or 
misrepresentation.  If,  therefore,  the  plaintiff  can  be  relieved 
against  his  most  improvident  sale,  it  must  be  upon  some  other 
ground  than  that  of  actual  and  positive  fraud. 

It  is  also  true,  that  it  is  not  enough  to  induce  even  a  court 
of  equity  to  interfere,  that  a  bargain  is  hard  and  unreasonable. 
Every  man  is  presumed  to  be  capable  of  managing  his  own  af- 
fairs ;  and  whether  his  bargains  are  wise  or  unwise,  is  not, 
ordinarily,  a  legitimate  subject  of  inquiry,  in  a  court  either  of 
legal  or  equitable  jurisdiction.  No  principle  is  better  settled 
than  that  mere  inadequacy  does  not  form  a  distinct  ground  of 
equitable  relief.  And  yfit  f^*^''^  ^^^  rn^<^.si.  whft[-^  there  is  no 
positive  evidence  of  frft^^d^  in  whirh  the  inegualitv  of  the  bar- 
gain is  so  gross,  that  the  mind  cannot  resist  the  inference,  th^t 
though  there  be  no  direct  evidence  of  fraud,  such  a  barp^ain 
must  have  been,  in  some  way^  improperlv  obtajiied.  In  such 
cases,  a  court  of  equity  will  avoid  a  bargain,  not  merely  on  ac- 
count of  its  gross  inequality,  but  because  that  inequality  fur- 
nishes '^  the  most  vehement  presumption  of  fraud."  The  cases 
of  such  interference  are,  however,  very  few.  In  most  of  the 
instances  in  which  a  party  has  been  relieved  from  his  own  im- 
provident bargain,  there  have  been  some  circumstances  of  a 
suspicious  character  connected  with  the  transaction,  or  there 
has  been  something  in  the  relation  which  the  parlies  sustained 
to  each  other,  which  rendered  it  inequitable  that  the  party, 
against  whom  relief  was  sought,  should  retain  the  advantage 
he  had  acquired  by  his  bargain.  A  brief  reference  to  the  case 
before  the  court,  will  show  whether  it  contains  any  of  the  in- 
gredients which  have  been  regarded  as  sufficient  to  induce  a 
court  of  equity  to  interfere. 

The  property  devised  to  the  parties  as  tenants  in  common  is 
alleged  in  the  bill  to  be  worth  $3000.  The  answer  states  the 
value  to  be  about  $1400.  From  the  opinion  of  the  witnesses 
examined  on  the  subject,  I  think  it  may  be  fairly  estimated  at 
about  $1800.    An  undivided  half  of  this  property,  the  defen- 
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dant  sold  to  the  plaintiff  for  $100,  only  $70  of  which  was  in 
fact  paid.  Such  a  bargain,  without  reference  to  the  circum- 
stances under  which  it  was  made,  might  properly,  I  think,  be 
attributed  to  the  second  class  of  frauds  enumerated  by  Lord 
Hardwicke,  in  Chesterfield  v.  Jarutsen,  (2  Ves.  156,)  which  he 
describes  to  be  ''  such  bargains  as  no  man  in  his  senses^  and 
not  under  a  delusion^  would  make  on  the  one  handy  and  <is  no 
honest  aiid  fair  man  would  accept  on  the  others  But  there 
are  some  circumstances  in  this  case  which  seem,  in  some  de- 
gree,  to  mitigate  the  uuconscionableness  of  the  transaction.  It 
is  true,  that  the  plaintiff  was  an  improvident  young  man. 
Judge  Hoiliday  describes  him  as  "  intemperate,  associating  with 
bad  company,  extravagant,  thoughtless,  squandering  his  money 
carelessly,  wild  and  dissipated  in  his  habits  and  manners,  and 
behaving  as  a  bad  boy.^'  He  says  he  does  not  remember  see- 
ing him  perfectly  sober  after  the  death  of  his  grandfather,  until 
be  returned  from  sea  the  last  time.  The  witness  Withers  says 
he  was  drunk  the  day  before  the  deed  was  executed,  and  had 
been  for  a  week  before.  His  kinsman,  Morse,  says  that  during 
the  two  weeks  he  was  at  home  after  his  grandfather's  death, 
<*  he  appeared  dull  and  stupid,  not  as  bright  as  he  had  for- 
merly." It  was  in  reference  to  the  vicious  propensities  of  the 
plaintiff  that  his  grandfather  attempted,  in  his  will,  to  place  his 
property  in  such  a  situation  that  he  might  have  the  benefit  of 
it,  without  the  power  to  squander  it.  Judge  Hoiliday,  who 
drew  the  will,  states  that  this  was  the  testator's  avowed  pur- 
pose. On  the  other  hand,  Mr.  Davis,  who  drew  the  deed,  and 
Judge  Hilton,  who  took  the  acknowledgment,  both  testify,  that 
from  the  plaintiff's  appearance  and  conversation  when  the  deed 
was  executed,  they  considered  him  competent  to  transact  busi- 
ness. The  testimony  of  Mr.  Davis  goes  very  far,  I  think,  to 
exonerate  the  defendant  from  the  imputation  of  bad  faith  in 
the  transaction.  It  appears  ihat  the  defendant  had  previously 
consulted  Davis  as  to  the  power  of  the  plaintiff  to  sell,  and 
when  they  came  to  have  the  deed  executed,  he  reminded  the 
plaintiff  that  he  was  disposing  of  his  interest  in  the  property  for 
a  very  small  consideration ;  to  which  he  replied,  that  he  was 
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going  to  sea,  and  should  probably  never  return,  and  that  he 
preferred  that  the  defendant,  rather  than  any  one  else,  should 
have  the  property.  And  when  his  attention  was  called  to  the 
fact  that  the  $30  note  was  not  negotiable,  he  said  if  he  ever 
came  back  he  should  want  it,  and  if  not,  he  did  not  want  the 
defendant  to  be  troubled  about  it.  There  is  another  consider- 
ation which  bears  somewhat  upon  the  degree  of  inadequacy. 
By  the  terms  of  the  devise,  if  the  plaintiff  should  die  without 
issue,  the  defendant  would  take  the  whole  property.  The  vice 
chancellor  estimates  the  value  of  his  life  estate  at  $650.  But 
it  is  quite  obvious  that  no  prudent  man  would  purchase  the 
life  estate  of  such  a  man  as  the  plaintiff  is  proved  to  have  been 
at  the  time  the  deed  was  executed,  estimating  its  value  upon 
the  principles  of  the  Northampton  tables.  There  was  a  strong 
probability,  arising  from  his  dissolute  habits  and  reckless  course 
of  life,  that  his  interest  in  the  property  would  soon  be  extin- 
guished, so  that  by  the  operation  of  the  will  itself,  the  whole 
property  would  vest  in  the  defendant. 

But  after  all,  the  extenuating  circumstances  which  the  case 
presents,  do  not,  in  my  judgment  wholly  overcome  the  in- 
equitable features  of  the  transaction.  There  was,  to  say  the 
least,  a  very  great  inadequacy  of  price.  In  taking  the  deed, 
the  defendant  knowingly  defeated  the  expressed  object  of  his 
grandfather,  whose  munificence  he  was  himself  enjoying,  while 
others,  not  interested  in  the  estate,  had  refused  to  purchase  on 
account  of  the  provisions  of  the  will.  The  double  relationship 
in  which  they  stood  to  each  other  as  kinsmen  and  joint  recipi- 
ents of  their  grandfather's  bounty,  should  have  prompted  the 
defendant,  instead  of  profiling  by  the  recklessness  and  improvi- 
dence of  his  cousin,  to  take  measures  more  efiectually  to  secure 
the  property  for  his  benefit. 

It  is  not  unusual  for  a  court  of  equity,  where  the  proof  of  ac- 
tual fraud  is  not  clear  and  satisfactory,  to  make  the  conveyance 
subservient  to  the  whole  equity  of  the  case;  while  it  refuses  to 
declare  the  deed  absolutely  void,  it  will  direct  that  it  shall  only 
stand  as  a  security  for  the  sum  actually  due.  It  seems  to  me, 
that  the  circumstances  of  this  case  are  eminently  adapted  to 
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this  middle  course.  I  caiiaot  say  that  the  evidence  is  sufficient 
to  justify  a  decree  declaring  the  deed  fraudulent  in  fact,  and 
yet  it  was  obtained  under  such  circumstances  as  to  render  it,  at 
least,  unfair  for  the  defendant  to  retain  the  full  advantage  of 
his  bargain.  Complete  justice  may  be  done  to  both  parties,  by 
allowing  the  deed  to  stand  as  a  security  for  the  defendant's  in- 
demnity, as  was  done  in  Boyd  v.  DurUap,  (I  Johti.  Ch.  478.) 

The  decree  appealed  from  must  be  modified  so  as  to  con- 
form it  to  the  views  expressed  in  this  opinion.  And  there  must 
be  a  reference  to  state  an  account  between  the  parties  upon  the 
principles  stated  in  the  decree.  All  further  directions,  and  the 
question  of  costs,  to  be  reserved  until  the  coming  in  of  the  report. 


Same  Term.     Before  the  same  Justices, 

Tallmadge  and  others  vs.  The  Fishkill  Iron  Company 

and  others. 

Under  the  provisions  of  the  revised  statutes,  declaring  that  the  total  amount  of 
the  debts  at  any  time  owing  by  an  incorporated  company  shall  not  exceed  three 
times  the  amount  of  the  capital  stock  actually  paid  in,  and  that  in  case  of  any 
excess,  the  directors  under  whose  administration  the  same  may  have  happened 
shall,  in  their  individual  and  private  capacities,  jointly  and  severally  be  liable 
for  such  excess,  to  the  corporation,  and  in  the  event  of  its  dissolution,  to  any 
of  the  creditors  thereof  to  the  full  amount  of  such  excess,  the  liability  of  the  di- 
rectors of  a  company  to  the  creditors  of  the  corporation,  in  case  of  a  violation 
of  the  statute,  is  not  restricted  to  those  creditors  whose  debts  were  contracted, 
or  remained  unpaid,  while  the  excess  of  indebtedness  existed ;  but  attaches  in 
favor  of  any  creditor  of  the  corporation,  in  case  it  shall  appear  upon  investiga* 
tion  that  at  any  time  there  has  been  an  excess  of  indebtedness  beyond  the  limit 
fixed  by  the  statute. 

But  where  it  appears,  in  a  suit  brought  by  creditors  of  a  corporation,  to  enforce 
the  personal  liability  of  the  directors,  under  the  statute,  that  at  the  time  the  cor- 
poration suspended  its  business  some  of  the  defendants  were,  themselves,  cred- 
itors of  the  company,  and  that  others  of  the  defendants  were  personally  liable 
for  its  debts,  on  account  of  which  they  have  since  been  obliged  to  make  ad- 
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Tanccfl,  they  cannot  be  compelled  to  pay  the  whole  amount  of  their  liability 
without  reference  to  such  advances ;  but  are  entitled  to  have  those  advances 
considered  as  payments  made  by  them  on  account  of  their  individual  liability, 
and  to  have  them  credited  thereon,  as  against  the  creditors  of  the  company, 
since  its  dissolution. 

The  limited  personal  liability  of  directors,  under  the  statute,  is  at  an  end  when 
they  have  paid,  or  been  charged  with,  debts  to  an  equal  amount.  They  can 
be  compelled  to  pay  the  amount  of  their  liability  but  once ;  and  whether  they 
pay  that  amount  voluntarily,  in  discharging  the  debts  of  the  corporation,  or 
whether  they  are  obliged  to  pay  it  upon  suit  brought  by  the  corporation,  or  any 
of  its  creditors,  after  having  paid  it,  they  may  set  up  such  payment  as  a  defence 
against  any  further  liability. 

Where  a  debtor  has  a  set-off  equally  applicable  to  two  demands  against  him,  it  is 
not  for  him  to  elect  which  of  the  demands  he  will  satisfy  by  his  set-off;  bat 
the  court  will  direct  the  application,  according  to  the  equities  between  the 
parties. 

In  Eq,uity.  On  the  25th  day  of  April,  1833,  an  association 
was  formed  between  the  individuals  who  were  defendants  in  this 
suit  and  several  other  persons,  for  the  purpose  of  purchasing  a 
site,  erecting  a  furnace,  and  conducting  the  business  of  raising 
ore,  making  iron,  flouring  wheat  and  other  grain,  sawing  tim- 
ber, &c.  It  was  agreed  that  the  capital  stock  of  the  associa- 
tion should  be  $20,000.  Five  of  the  associates  were  appointed 
trustees  to  take  the  title  of  the  real  estate  to  be  purchased.  An 
agent  was  appointed,  to  transact  the  business  of  the  association, 
at  a  yearly  salary  of  $1000.  A  committee  of  the  associates 
was  also  appointed,  to  obtain  an  act  of  incorporation.  Real  es- 
tate to  the  amount  of  about  $20,000  was  purchased  and  con- 
veyed to  the  trustees  pursuant  to  the  provisions  of  the  articles 
of  association.  On  the  24th  of  March,  1834,  an  act  was  passed 
by  the  legislature,  incorporating  "  The  Fishkill  Iron  Company," 
with  a  capital  of  $100,000.  Under  the  provisions  of  the  act, 
books  of  subscription  were  opened  on  the  17th  of  April,  1834, 
when  the  whole  amount  of  stock  was  subscribed  by  the  stock- 
holders in  the  association  which  had  been  formed  in  April,  1833, 
each  stockholder  subscribing  for  five  times  the  amount  of  the 
stock  held  by  him  in  the  association.  At  a  meeting  of  the  di- 
rectors named  in  the  act  of  incorporation,  held  on  the  same  day, 
it  was  resolved,  "  that  the  Fishkill  Iron  Company  will  purchase 
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and  take  a  coaveyance  of  and  from  James  Emott,  James 
Hooker,  Solomon  Y.  Frost,  Ira  Spooner  and  Samuel  B.  Halsey, 
trustees  of  a  private  company  and  association  formed  by  Na- 
thaniel P.  Tallmadge,  James  Emott,  James  Hooker,  Samuel 
B.  Halsey,  Rufus  Fuller,  Nathaniel  P.  Perry,  Ira  Spooner, 
Uriah  Gregory  <fc  Co.,  Solomon  V.  Frost,  Aaron  Frost,  Walter 
Cunningham,  Tunis  Brinckerhoff,  Andrew  Stockholm,  and 
Richard  DeWiti,  all  of  ihe  property  now  contracted  for,  held 
and  owned  by  said  trustees  of  said  private,  company  and  indi- 
viduals as  such  trustees,  at  and  for  the  price  and  sum  of  one 
hundred  thousand  chllars,  that  being  the  price  and  sum  agreed 
upon  by  and  between  said  trustees  and  the  said  above  named 
private  company  and  individuals  owning  the  same,  of  the  one 
part,  and  the  said  Fishkill  Iron  Company  of  the  other  part,  as 
and  for  the  consideration  and  purchase  money  for  the  same 
upon  said  sale  and  conveyance  thereof  from  said  private  indi- 
viduals to  said  Fishkill  Iron  Company.  TTie  said  FishkiU 
Iron  Company  assuming  and  paying  all  the  debtSy  obliga- 
tions, liabiliiies  and  responsibilities  of  said  trustees  heretofore 
entered  into  or  incurred  by  them,  for  said  private  company 
and  individuals  as  aforesaid^  In  pursuance  of  this  resolu- 
tion, all  the  property  of  the  association  was  conveyed  by  the 
trustees  to  the  corporation.  The  business  of  the  corporation 
was  continued  until  June,  1840,  when,  having  become  insol- 
vent, and  judgments  having  been  recovered  against  it,  to  a  large 
amount,  its  business  was  suspended,  and  shortly  afterwards  its 
property  was  sold  upon  execution. 

In  July,  1842,  the  bill  in  this  cause  was  filed  by  the  plaia- 
tiflfs,  as  creditors  of  the  Fishkill  Iron  Company,  to  obtain  satis- 
faction of  seven  judgments  which  had  been  recovered  by  them 
severally  against  the  corporation,  in  1840  and  1841,  amounting 
in  the  aggregate  to  $2962,20,  upon  which  judgments  execu- 
tions had  been  issued  and  returned  unsatisfied.  The  debts  up- 
on which  the  judgments  had  been  recovered  were  contracted 
in  1839  and  1840.  Besides  the  corporation,  five  of  the  direct- 
ors, James  Emott,  Aaron  Frost,  Solomon  Y.  Frost,  Isaac  R. 
Adriance  and  Tunis  Brinckerhoff,  were  made  defendants. 
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The  bill  stated  that,  although  scrip  for  the  whole  amount 
of  the  stock  was  issued  to  the  stockholders,  in  fact  not  more 
than  $20,000  of  the  capital  was  ever  paid  by  the  stockholders ; 
that  when  the  plaintiffs'  debts  were  contracted,  and  when  they 
recovered  their  judgments  respectively,  the  debts  and  liabilities 
of  the  corporation  exceeded  three  times  the  amount  of  its  capi- 
tal stock  paid  in ;  that  the  individuals  who  are  made  defen- 
dants were  directors  under  whose  administration  the  excess  of 
indebtedness  happened,  and  it  was  charged  that  thereby  such  di« 
rectors  became  liable  for  the  payment  of  the  plaintifls'  debts. 
The  bill  prayed  that  the  defendants,  as  directors,  might  be  de- 
creed to  pay  the  amount  of  the  plaintiflTs'  judgments,  with  inter- 
est and  costs,  and  for  general  relief. 

The  bill  was  taken  as  confessed  by  the  Fishkill  Iron  Com- 
pany. Each  of  the  other  defendants  answered  separately. 
The  answer  of  James  Emott  state^  that  he  was  a  stockholder 
to  the  amount  of  $10,000 — that  in  the  spring  of  1835,  he  ad- 
vanced for  the  use  of  the  company  $15,000 — to  secure  which 
he  received  from  the  company  a  bond  and  mortgage,  on  the 
13th  of  July,  1837.  On  the  14th  of  April,  1841,  the  mortgaged 
premises  were  sold  under  a  decree  of  foreclosure,  subject  to  pri- 
or incumbrances,  and  after  applying  the  proceeds  of  the  sale, 
there  remained  a  deficiency  of  $12,942,67.  The  answer  fur- 
ther stated,  that  having,  with  other  directors  and  stockholders^ 
been  sued  for  a  debt  due  from  the  company  to  one  Storm,  Emott. 
in  June,  1841,  paid  towards  that  debt  $120 — ^and  that  in  Octo- 
ber or  November,  1841,  he  paid  on  account  of  a  debt  which  one 
Sleight  held  against  the  unincorporated  association,  and  which 
had  been  assumed  by  the  company,  about  $1200 ;  and  had 
incurred  costs  in  and  about  the  suits  brought  against  him  for 
these  debts  to  the  amount  of  about  $200. 

The  answer  of  the  defendant  Aaron  Frost,  stated  that  he 
was  a  subscriber  for  stock  to  the  amount  of  $5000 — that  he  was 
chosen  a  director  in  July,  1837.  and  continued  to  be  a  director 
until  the  company  suspended  business.  In  March,  1840,  he 
became  endorser  upon  the  notes  of  the  company  to  the  Dutch- 
County  Bank  for  $23,500,  for  the  payment  of  which  he  still 
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remains  liable.  On  the  24th  of  December,  1^39,  he  transferred 
$2600  of  his  stock  to  Charles  C.  Alger,  and  still  holds  the  re- 
maining $2500. 

The  answer  of  the  defendant  Solomon  Y.  Frost,  stated  that 
be  was  a  subscriber  for  stock  to  the  amount  of  $5000.  On  the 
10th  day  of  January,  1840,  he,  with  other  persons,  endorsed  the 
note  of  the  company  to  the  Dutchess  County  Bank  for  $7000, 
and  has  since  paid  one  third  of  that  note,  amounting  to  $2333,- 
33.  That  he  had  also  paid,  on  account  of  the  debt  to  Sleight, 
before  mentioned,  $376,88 — that  in  1836,  be  sold  $900  of  his 
stock,  and  still  holds  the  residue. 

The  answer  of  the  defendant  Isaac  R.  Adriance,  stated  that 
in  1837  or  1838,  he  purchased  of  John  W.  Brinckerhoff  $2500 
of  the  stock  of  the  company,  for  which  he  paid  him  $1000 — 
that  in  January,  1838,  the  company  purchased  certain  lands 
of  one  Parks,  on  account  of  which  three  notes  for  $2000  each 
were  given  by  the  company — these  notes  were  also  signed  by 
this  defendant  and  others— that  having,  with  Tunis  Brincker- 
hoff, been  sued  upon  two  of  these  notes,  they  paid  the  amount 
due,  being  $6853,  besides  costs  to  the  amount  of  $139,  each 
paying  one  half — that  he  also  paid  to  one  Storm,  a  creditor  of 
the  company,  in  1840,  about  $112 — ^that,  being  an  endorser 
upon  the  $7000  note  to  the  Dutchess  County  Bank  before  men- 
tioned, he  paid  one  third  of  that  note,  amounting  to  $2333,33 — 
that,  being  a  farmer,  he  had  furnished  produce  for  the  use  of 
the  company,  for  which,  on  the  21st  of  February,  1839,  the  com- 
pany gave  bira  their  note  for  $800,  which  he  still  holds — that 
on  the  10th  of  April,  1839,  he  sold  the  company  a  yoke  of  ox- 
en and  received  their  note  for  $120,  which  be  also  holds. 

The  answer  of  the  defendant  Tunis  Brinckerhoff,  stated  that 
he  was  a  subscriber  for  stock  to  the  amount  of  $2500,  which 
he  still  holds ;  that  he  was  an  endorser  upon  the  $7000  note 
to  the  Dutchess  County  Bank,  one  third  of  which  he  had  paid; 
that  he  also,  having  signed  the  note  to  Parks,  had  paid  one 
half  the  amount  of  those  notes,  together  with  the  costs. 

The  cause  w^as  heard  upon  pleadings  and  proofs,  before  the 
Hon.  Charles  H.  Ruggles,  then  vice  chancellor  of  the  second 
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circuit,  who  decided  that  not  more  than  $20,000  of  the  capital 
stock  of  the  company  had  been  paid  in,  and  that  if  at  any  time 
while  the  debts  to  the  plaintiffs,  or  any  of  them,  remained  un- 
paid, the  debts  which  the  company  owed  exceeded  $60,000, 
the  defendants,  being  directors  at  the  time,  were  in  theii*  indi- 
vidual and  private  capacities,  jointly  and  severally  liable  to  the 
plaintiffs  for  the  payment  of  these  debts  to  the  amount  of  such 
excess ;  but  that  they  were  only  so  liable  to  those  plaintiffs 
whose  debts  were  contracted  or  remained  unpaid  while  such 
excess  existed ;  that  in  ascertaining  the  amount  of  such  excess 
the  debts  due  from  the  corporation  to  the  defendants  and  other 
directors,  were  to  be  taken  into  the  account  as  well  as  debts  due  to 
other  persons  and  corporations.  A  decree  was  accordingly  en- 
tered, on  the  fifth  day  of  April,  1845,  declaring  the  Fishkill  Iron 
Company  dissolved,  and  declaring  the  liability  of  the  defendants 
upon  the  principles  above  stated.  A  reference  was  directed,  to 
ascertain  the  amount  of  the  excess  of  the  indebtedness  of  the 
corporation  ;  and  the  master,  in  taking  the  account  of  such  in- 
debtedness, was  directed  to  exclude  all  debts  secured  by  mort- 
gage upon  the  lands  of  the  company,  and  for  which  there  was 
no  remedy  against  the  company  except  by  proceeding  to  enforce 
the  lien  of  the  mortgage.  All  other  questions  were  reserved 
until  the  coming  in  of  the  report.  From  this  decree,  except  so 
much  of  it  as  declared  the  corporation  dissolved,  all  the  defen- 
dants except  the  Fishkill  Iron  Company,  appealed. 

James  Emottj  Jr.  ^  J.  W.  Bi'owVj  for  the  defendants. 

H.  S,  Dodge,  for  the  plainiiffs. 

By  the  Court,  Harris,  P.  J.  I  agree  with  the  learned  vice 
chancellor  that,  as  against  creditors,  the  transfer  of  the  property, 
owned  by  the  stockholders  of  the  corporation  on  the ^  17th  of 
April,  1834,  to  the  corporation,  could  only  be  regarded  as  a 
payment  upon  the  stock  subscribed,  to  the  ertent  of  its  value. 
The  resolution  of  the  directors  to  accept  the  property  in  full 
payment  of  the  stock  subscribed,  was  illegal  and  void  as  to  the 
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creditOTB  of  the  corporaticui.  They  had  no  power  to  exempi 
themselves,  or  the  other  stockholders,  from  the  payment  of 
the  whole  amount  of  the  stock  subscribed.  I  should  have 
been  better  satisfied  with  the  decree,  in  this  respect,  if,  instead 
of  fixing  the  value  of  the  property  thus  transferred  by  the  uq« 
incorporated  association  to  the  corporation  at  $20,000,  it  had 
directed  a  reference  to  ascertain  the  actual  value  of  the  prop- 
erty at  the  time  of  the  transfer.  But  the  defendants  have  no 
right  to  complain  of  this  part  of  the  decree.  It  is  quite  as  favor- 
able to  them  as  the  proofs  in  the  case  warranted. 

I  also  concur  with  the  vice  chancellor  in  the  principle  by 
which  it  is  to  be  determined  whether  the  statute,  which  restricts 
the  indebtedness  of  an  incorporated  company  to  three  times  the 
amount  of  its  capital  stock  actually  paid  in,  has  been  violated. 
The  evils,  against  which  this  statute  was  intended  to  operate, 
are  equally  great,  whether  the  indebtedness  is  to  the  directors 
themselves,  or  to  other  persons.  The  proper  inquiry,  therefore, 
is  not  to  whom  the  debts  are  due,  but  what  is  the  amount  of 
indebtedness.  The  language  of  the  statute,  (1  R.  S.  604,  §  3,) 
is,  ^^  tke  total  amount  of  the  debts  whic/i  any  incorporated 
company  shall  at  any  time  owe,  shall  not  at  any  time  exceed" 
dz^c.  If  it  shall  be  ascertained  that,  '^  cU  any  tim^"  such  debts 
have  exceeded  the  limit  of  *-  three  times  the  amount  of  the 
capital  stock  actually  paid  in,"  then  the  next  inquiry  is  "  under 
whose  administration  such  excess iias  happened."  This  being  as- 
certained, the  liability  is  determined.  Having  determined  who 
is  liable,  we  are  next  to  inquire  who  may  enforce  the  liability. 
The  section  provides  that  the  corporation  itself,  so  long  as  it 
remains  undissolved,  shall  have  the  ^power  to  enforce  this  lia- 
bility. The  amount  of  the  excess  becomes  at  once  a  debt  due 
from  the  directors,  who  are  declared  to  be  liable  to  the  corpora- 
tion. To  maintain  an  action  for  such  debt,  it  is  only  necessary 
to  show  the  fact  that  such  excess  "  at  any  time"  existed,  and 
that  it  happened  ''  under  the  administration"  of  the  defendant 
as  a  director.  He  can  only  defend  himself  against  such  liabil- 
ity by  showing  his  dissent  entered  at  large  on  the  minutes  of  the 
directors,  at  the  time,  or  that  he  was  not  present  when  the  excess 
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of  indebtedness  was  incurred.  If  the  liability  has  been  incurred 
but  has  not  been  enforced  before  the  dissolution  of  the  corporation, 
then  it  may  be  enforced  by  ^'  ani/  creditor*^  of  the  corporation.  No 
lapse  of  time,  no  statute  of  limitations,  will  avail  to  bar  the  liabil- 
ity. Upon  the  dissolution  of  the  corporation,  if  there  be  a  debt 
unpaid,  its  transactions  through  its  entire  history,  however  exten- 
sive the  period  of  that  history,  may  be  investigated,  and  if,  upon 
such  investigation,  it  shall  appear  that  ^*  at  any  time"  there  has 
been  an  excess  of  indebtedness  beyond  the  limit  within  which 
the  legislature  has  confined  it,  the  directors  under  whose  ad- 
ministration such  excess  happened,  remain  liable  for  the  amount, 
with  interest.  It  is  a  debt  due  to  the  corporation,  and,  as  much 
as  any  other  debt,  is  applicable  to  the  payment  of  any  debt 
against  the  corporation.  I  think,  therefore,  the  vice  chancellor 
too  much  restricts  the  meaning  of  the  term  '^  any  creditorsj^^  as 
used  in  the  section  of  the  statute  under  consideration,  when  he 
confines  it  to  those  creditors  whose  debts  were  contracted  or  re-' 
mained  unpaid  while  the  excess  of  indebtedness  existed.  I  can 
see  nothing  either  in  the  language  of  the  statute  itself,  or  in  the 
object  which  the  legislature  evidently  designed  to  effect  by  the 
provisions  of  this  section,  which  requires  such  a  limitation  to 
the  term  '^any  creditors."  It  is  certain  that  if  an  action  were 
brought  by  the  corporation  itself,  to  enforce  the  liability,  it  would 
be  no  defence  to  the  action,  to  show  that  all  the  debts  which 
were  contracted  or  remained  unpaid  when  the  liability  was  in- 
curred, had  subsequently  been  extinguished.  The  corporation 
would  still  have  the  right  to  collect  the  amount,  and  apply  it 
to  the  payment  of  any  of  its  debts.  I  can  see  no  reason  why 
any  creditor  who  might,  before  the  dissolution  of  the  corpora- 
tion, have  participated  in  the  benefit  to  be  derived  from  such  an 
action,  may  not,  after  the  dissolution  of  the  corporation,  main- 
tain the  action  himself,  to  enforce  the  same  liability. 

Another  question  arises  in  this  case,  of  more  importance  to 
the  parties.  It  appears  that  some  of  the  defendants,  at  the 
time  the  company  suspended  its  business,  were  themselves  cred- 
itors, to  a  large  amount,  and  that  others  of  the  defendants  were 
personally  liable  for  its  debts,  on  account  of  which  they  have 
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siQce  been  obliged  to  make  large  advances.  Assomiog  that 
the  defendants  are  liable  under  the  provisions  of  the  statute  al- 
ready noticed,  for  an  excess  of  indebtedness  beyond  the  limit 
prescribed,  should  they  be  compelled  to  pay  the  whole  amount 
of  such  liability,  without  reference  to  the  advances  they  have 
made  for  the  company  ?  I  think  not.  If  they  have,  as  direc- 
tors, incurred  individual  liabilities  to  the  company,  under  the 
provision  of  the  statute  referred  to,  I  can  see  no  reason  why 
they  should  not  be  allowed  upon  those  liabilities  for  any  ad- 
vances made  by  them  for  the  benefit  of  the  company.  Suppose 
an  action  had  been  brought,  as  it  might  have  been,  before  the 
dissolution  of  the  corporation,  by  the  corporation  itself,  for  the 
same  excess  which  the  plaintiffs  now  ^eek  to  recover.  Would 
any  one  doubt  the  right  of  the  defendants  to  have  their  debts 
against  the  company  allowed  against  the  amount  of  their  stat- 
utory liability?  Would  it  be  pretended  that  the  excess  for 
which  they  had  become  liable  must  be  paid  to  the  corporation, 
only  to  be  recovered  back  by  a  suit  against  the  corporation  for 
its  indebtedness  to  the  defendants?  The  liability  of  the  defen- 
dants was  in  no  respect  changed  by  the  dissolution  of  the  cor- 
poration. Its  creditors  could  only  enforce  the  liabilities  which 
the  defendants  had  already  incurred.  If,  therefore,  the  defen- 
dants, who  had  made  advances  for  the  benefit  of  the  company, 
were  entitled  to  have  those  advances  considered  as  payments 
on  account  of  their  individual  liability,  as  against  the  corpora- 
tion, they  are  equally  entitled  to  such  allowance  as  against  the 
creditors  of  the  corporation,  since  its  dissolution. 

This  view  of  the  question  is  sustained  by  the  court  for  the 
correction  of  errors,  in  Briggs  v.  Pennitnan^  (8  Catoen,  387.) 
In  that  case,  the  defendants  were  stockholders  in  the  Cam- 
bridge Farmers'  Woollen  Manufactory,  a  corporation  for  manu- 
facturing purposes,  formed  under  the  act  of  the  22d  of  March, 
1811.  Upon  its  dissolution,  being  insolvent,  its  stockholders 
became  liable  for  its  debts  to  the  extent  of  their  respective  shares 
of  stock.  Penniman,  a  creditor  of  the  company,  filed  his  bill 
to  enforce  that  liability.  The  defendants  set  up,  in  defence, 
that  they  had  severally  made  advances  for  the  company,  for 
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which  it  was  indebted  to  them.  One  of  them  claimed  that  the 
company  owed  him  a  debt  of  $1500,  besides  what  was  due  for 
advances.  The  chancellor  directed  a  reference  to  ascertain  the 
amount  of  the  defendants'  liability,  and  directed  the  master, 
upon  the  reference,  to  allow  the  defendants  respectively  such 
sums  as  they  had  paid  on  account  of  the  debts  of  the  company 
€tfier  its  dissolution.  Upon  the  appeal  from  this  decree,  Spen- 
cer, senator,  says,  '^  I  confess  I  can  see  no  reason  why  the 
credits  for  sums  advanced  by  the  appellants,  should  be  restrict- 
ed to  a  period  since  the  dissolution  of  tlie  company.  The 
members  of  the  company  might  bona  fide  advance  money,  as 
they  allege  they  have  done,  to  carry  on  the  business  of  the  cor- 
poraticMi,  and  they  are  equally  entitled  with  any  other  creditors, 
to  be  indemnified  from  the  funds  of  the  company,  or  from  the 
individual  liability  of  the  stockholders."  In  this  case,  the  lia- 
bility of  the  stockholders,  like  that  of  the  directors  in  the  case 
under  consideration,  was  created  by  statute,  and  was  limited. 
It  could  only  be  enforced  after  the  dissolution  of  the  corpora- 
tion, and,  of  course,  only  by  the  creditors  of  the  corporation, 
while  in  the  case  before  the  court,  the  liability  is  prima- 
rily to  the  corporation.  If  then  in  such  a  case,  the  stockhold- 
ers, when  called  upon  by  creditors  to  pay  the  amount  with 
which  they  are  chargeable  by  statute,  may  have  deducted 
from  their  liability,  the  amount  of  their  advances  for  the  com- 
pany, I  think  the  defendants,  who  have  incurred  a  similar  lia- 
bility, should  also  be  entitled  to  have  credited  against  that 
liability,  the  amount  of  their  advances  for  the  company.  In 
either  case,  the  law,  for  the  protection  of  creditors,  and  to  in- 
duce greater  carefulness  in  the  management  of  the  affairs  of  the 
corporation,  adds  the  limited  personal  liability  of  the  stockhold- 
ers or  directors  to  the  effects  of  the  corporation  itself.  In  either 
case,  such  limited  personal  liability  is  at  an  end,  when  the 
stockholder  or  director  has  paid  or  been  charged  with  debts  to 
an  equal  amount.  He  can  be  required  to  pay  the  amount  of 
his  liability  but  once,  and  whether  he  pays  that  amount  volun- 
tarily, in  the  discharge  of  the  debts  of  the  corporation,  or  whether 
he  IS  compelled  to  pay  it  upon  suit  brought  by  the  corporation 
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or  any  of  its  creditors,  having  paid  it,  he  may  set  up  such  payr 
ment  as  a  defence  against  any  further  liability. 

But  the  defendants  are  also  liable  for  a  portion  of  their  stock, 
not  paid  in.  As  against  the  amount  for  which  they  are  sever- 
ally liable  on  this  account,  they  have  a  right  to  set  off  any  in- 
debtedness of  the  company  to  them.  According  to  the  view 
of  the  vice  chancellor,  from  which  I  do  not  dissent,  the  plain- 
tiffs are  not  entitled  to  recover  in  this  suit,  from  the  defendants, 
any  thing  on  account  of  their  liability  for  unpaid  stock.  Under 
such  circumstances,  it  seems  but  just,  that  the  defendants'  set- 
off should  first  be  applied  to  that  part  of  their  liability  which  the 
plaintiffs  do  not  reach  by  the  decree  in  this  suit.  I  understand 
the  rule  on  this  subject  to  be,  that  where  a  debtor  has  a  set-off 
equally  applicable  to  two  demands  against  him,  it  is  not  for 
him  to  elect  which  of  the  demands  he  will  satisfy  by  his  set-off, 
but  the  court  will  direct  the  application  according  to  the  equi- 
ties between  the  parties.     {CoUhis  v.  Allen^  12  Wend*  356.) 

1  think  the  decree  appealed  from  should  be  so  modified,  as  to 
direct  a  reference  to  ascertain  the  amount  due  from  the  defen- 
dants severally,  on  account  of  their  stock,  and  also  the  amount 
due  from  them  jointly  and  severally  for  any  excess  of  indebted- 
ness incurred  by  the  corporation,  under  their  administration, 
beyond  the  limit  prescribed  by  the  statute.  The  referee  should 
also  be  directed  to  ascertain  the  amount  of  credits  to  which  each 
of  the  defendants  is  entitled  on  account  of  any  indebtedness  of 
the  corporation  to  him  for  advances  or  liabilities  made  or  in- 
curred for  its  benefit,  whether  before  or  after  the  dissolution. 
That  part  of  the  decree  which  declares  the  liability  of  the  de- 
fendants for  the  payment  of  the  plaintiffs'  debts,  to  the  amount 
of  the  excess  for  which  they  shall  be  found  liable  as  directors, 
should  either  be  omitted  entirely,  or  so  modified  as  to  declare 
the  defendants  only  liable  to  the  extent  of  the  balance  which 
may  be  found  against  them  upon  the  principles  above  stated. 
As  the  decree  is  only  interlocutory,  it  seems  to  be  unnecessary  to 
declare  such  liability  at  all.  If  they  elect,  I  think  the  defen- 
dants should  also  be  permitted  to  have  the  report  of  the  referee 
upon  the  actual  value  of  the  property  transferred  by  the  unin- 
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oorporated  association  to  the  corporation,  with  a  view  to  ascer- 
tain, more  satisfactorily,  the  amount  with  which  they  are  yet 
justly  chargeable  on  account  of  their  stock,  as  well  as  the  amount 
of  excess  for  which  they  are  liable  as  directors.  A  provision 
should  be  inserted  in  the  decree,  allowing  the  pleadings  and 
proofs  in  the  cause  to  be  used  upon  the  reference. 

It  may  not  be  improper  to  add,  that  while  I  concur  with  the 
vice  chancellor,  that  the  bill  is  properly  filed  by  the  plaintiffs 
as  creditors  of  the  corporation,  I  do  not  think  the  plaintiffs  have 
thereby,  necessarily,  acquired  a  preference  over  other  creditors. 
Any  other  creditor  would,  I  apprehend,  be  entitled  to  come  in 
and  insist  upon  a  ratable  distribution  of  all  the  funds  liable  for 
the  payment  of  the  debts  of  the  company,  upon  a  bill  framed  for 
that  purpose.  {Bank  of  Poughkeepsie  v.  Ibbotson,  24  Wend. 
479.  Briggs  v.  Pefiniman,  8  Cowen,  392.)  I  am  inclined  to 
think  too,  that  the  defendants  may,  by  a  cross-bill,  bring  all  the 
necessary  parties  before  the  court,  for  the  purpose  of  having  a 
final  determination  of  the  rights  of  the  parties,  directors,  stock- 
holders and  creditors,  in  respect  to  the  affairs  of  the  corporation. 
But  these  are  questions  which  it  is  not  necessary  now  to  consider. 

Neither  party  having  succeeded  entirely  upon  this  appeal,  it  is 
not  a  proper  case  to  give  costs  to  either,  as  against  the  other. 


Same  Term.    Before  the  same  Justices. 
Crispell  vs,  Dubois. 

What  evidence  is  sufficient  to  overcome  the  presuinption  of  fhiud  and  undue  in- 
fluence having  been  practised  in  procuring  the  execution  of  a  will  in  fkvor  of 
the  testator's  physician,  arising  from  the  confidential  nature  of  the  reiatoi  ex* 
isting  between  him  and  the  testator. 

Where  a  will  containing  a  devise  in  favor  of  the  medical  attendant  and  confiden- 
tial adviser  of  the  testator,  is  drawn  by  the  devisee  himself,  although  it  would 
be  much  more  satisfactory  to  the  court,  to  have  direct  evidence  that  the  testator 
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jAie  iurtmeltong  Ibr  dmwing  Ihe  will,  or  that  it  was  iMd  «f«r  bj,  or  to  Ini, 
yet  tach  evidence  is  not  indispensable. 

On  a  feigned  iiMue  to  try  the  question  as  to  the  validity  of  such  a  will,  more  Ib 
requiied,  however,  than  bare  proof  that  the  testator  was  of  sound  mind,  and  of 
the  ezeeution  of  the  will  aoooidinf  to  the  fimaaKties  required  by  law.  Some 
aifinnAtive  evidence  must  be  given,  to  show  that  the  testator  knew  the  conttnls 
of  the  will,  and  that  it  expressed  his  real  intentions. 

But  while  it  is  necessaiy,  in  such  a  case,  to  prove  that  the  will  was  the  sponta- 
neous intention  of  the  testator,  such  proof  may  be  made  out  in  any  mode  in 
whioh  his  real  intention  can  be  aneitained. 


Prstious  to  the  12ib  day  of  Janaary,  1846,  the  pUintiff,  as 
deviaee  and  executor  of  the  last  will  and  testameai  of  Judith 
Dubois  deceased,  made  application  to  the  surrogate  of  Ulster, 
to  prove  the  will.  The  apf^catioo  having  been  opposed  by  the 
defendant,  a  brother  of  the  testatrix,  the  surrogate  refused  to 
admit  the  will  to  probate.  From  this  decision  the  plaintiff  ap- 
pealed, pursuant  to  statute,  to  the  late  circuit  judge  of  the  sec- 
ond circuit,  who  on  the  19th  day  of  December,  1846,  made  an 
order  reversing  the  decision  of  the  surrogate,  upon  a  qoestioo 
ci  &ct,  and  directed  a  feigned  issue  to  try  the  validity  of  the 
will.  The  issue  was  tried  at  the  Ulstor  circuit,  in  March,  18^, 
More  Parker,  circuit  judge. 

Upon  the  trial  the  plaintiff  gave  in  evidence  the  alleged  will, 
bearing  date  the  30th  day  of  July,  1846,  executed  in  the  form 
required  by  law.  By  the  will  the  testatrix  devised  to  the 
plaintiff,  and  his  heirs  and  assigns,  all  her  real  estate,  charge- 
able with  the  payment  of  four  thousand  dollars.  Three  lega- 
cies of  $100  each,  were  directed  to  be  paid  out  of  this  sum,  in 
one,  two,  and  three  years  after  her  decease,  to  persons  named 
in  the  will.  One-third  of  the  remainder  was  to  be  paid  to  the 
American  Bible  Society,  in  four  years — another  third  to  the 
American  Tract  Society,  in  five  years — one-sixth  to  the  For- 
eign Missionary  Society,  in  six  years,  and  the  remaining  sixth 
to  the  Domestic  Missionary  Society  in  seven  years.  No  inter- 
est was  to  be  chargeabb  upon  any  of  the  legacies  until  they 
should  become  payable.  The  witnesses  to  the  execution  of  the 
will,  were  John  Crispell,  the  plaintiff's  son,  and  Nelly  D.  Cris- 
pell,  the  wife  of  John  Crispell.    The  testatrix  resided  upon  a 
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furm  IB  tke  town  of  Hurley,  Ulster  county.  She  was  61  jrears 
of  age,  aad  had  never  been  married.  The  plain  tiffis  a  practiaiog 
[^yaician.  He  bad  for  many  years  lived  a  near  neighbor  to 
Mias  Dubois,  their  farms  adjoining  each  other.  At  the  time  of 
Ihe  execution  of  the  will  she  was  laboring  under  a  severe  at* 
lack  of  bilious  cholic,  of  which  she  died  about  34  hours  after- 
wards. The  plaintiff  was  her  medical  attendant  John  Gria- 
peli  testified,  that  when  the  will  was  executed,  he  went  to  the 
room  of  Miss  Dubois  with  his  father ;  that  his  wife  and  save- 
ral  other  females  were  in  the  room  at  the  time ;  that  Miss  Du** 
hois  was  sitting  up  in  her  chair ;  that  soon  after  they  entered^ 
bis  father  asked  those  who  were  present,  except  himself  and 
his  wife,  to  leave  the  room.  After  they  had  left,  his  &tber  pre* 
sented  the  will,  and  asked  her  if  she  was  ready  to  execute  her 
will.  She  replied  that  she  wa&  He  then  handed  the  will  to 
her,  with  a  pen,  and  asked  her  if  she  wanted  a  board  or  a  stand 
to  write  on.  She  answered  that  she  did  not ;  that  she  eouU 
sign  it  upon  her  knee,  and  she  did  so ;  that  his  father  then 
asked  her  if  she  acknowledged  that  to  be  her  hand  and  seal  to 
her  last  will  and  testament,  and  requested  John  and  Nelly  to 
sign  it  as  witnesses ;  that  she  replied  she  did,  and  they  then 
subscribed  their  names  as  witnesses  to  the  will,  in  her  presence. 
The  testimony  of  Nelly  D.  Crispell,  the  other  witness  to  the 
execution  of  the  will,  was  substantially  the  same  as  that  of  her 
husband.  Other  witnesses  were  examined  as  to  the  capacity 
of  the  testatrix,  and  previous  declarations  of  her  intentions  in 
respect  to  the  disposition  of  her  property.  Their  testimony  will 
be  found  sufficiently  stated  in  the  opinion  of  the  court 

The  circuit  judge  charged  the  jury  that  in  ordinary  cases  it 
was  sufficient  for  a  party  seeking  to  establish  a  will,  to  prove 
that  the  testator  was  of  sound  mind,  and  had  executed  the  will 
according  to  the  forraaltlies  required  by  law  ;  but  that  when,  as 
in  this  case,  the  alleged  will  was  prepared  by  an  individual 
standing  in  a  fiduciary  relation  to  the  deceased,  and  who  took 
a  large  benefit  under  the  will,  more  was  required  than  bare 
proof  of  the  execution  ;  that  some  affirmative  evidence  should 
be  given  that  the  testatrix  knew  the  contents  of  the  will ;  that 
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the  law  inferred  knowledge  in  the  testator  of  the  contents  of  a 
will  executed  by  him,  when  in  the  full  enjoyment  of  his  men- 
tal faculties,  unimpaired  by  disease,  and  when  the  party  draw- 
ing the  will  took  no  interest  under  it ;  but  if  the  understanding 
was  weakened  by  disease  or  otherwise,  then  the  jury,  before 
they  found  the  alleged  will  valid,  ought  to  be  satisfied,  from 
other  evidence  than  mere  signature,  or  the  formal  acts  of  bare 
execution,  that  the  testatrix  knew  its  contents;  that  such 
knowledge  on  her  part  might  be  shown  either  by  proving  that 
she  read  it,  or  heard  it  read,  or  that  she  dictated  its  provis- 
ions ;  that  the  facts  and  circumstances  attending  its  execution, 
connected  with  previous  declarations  of  intention  or  directions 
to  have  such  a  will  drawn,  might  be  sufficient  to  raise  a  pre^ 
sumption  that  she  knew  the  contents  of  the  will  ^he  executed  ; 
but  that  such  facts,  circumstances,  and  declarations,  should  be 
so  strong  and  convincing  as  to  satisfy  the  jury  that  the  alleged 
will  was,  in  every  respect,  the  will  of  the  deceased,  and  the  re- 
sult  of  her  own  free  and  unbiassed  judgment ;  that  as  the 

'  plainUflT  had  long  acted  as  the  agent  and  confidential  adviser 
of  the  deceased,  and  as  her  physician,  and  was  attending  her 
in  that  capacity,  before,  at  the  time  of,  and  after  the  execution 
of  the  alleged  will,  the  jury  ought  to  be  well  satisfied  that  the 

•  instrument  in  question  was  not  procured  by  any  undue  influ- 
ence which  he  might  have  exercised  over  the  deceased,  but 
T^as  her  own  free  act  and  will,  executed  with  full  knowledge 
of  its  provisions.  And  if  the  jury  were  satisfied  from  any  such 
proof,  thai  the  instrument  was  the  will  of  Judith  Dubois,  de- 
ceased, and  that  she  executed  the  same  with  a  knowledge  of 
its  contents,  they  must  find  for  the  plaintifi*,  otherwise  for  the 
defendant.  The  jury  having  found  a  verdict  for  the  plaintiff, 
a  motion  was  now  made  by  the  defendant  for  a  new  trial. 

/.  Thompson  &  M,  Sckoonmaker,  for  the  plaintiff. 

M,  T,  Reynolds  4*  J-  O.  Linderman^  for  the  defendants. 

By  the  Court,  Harris,  P.  J.    The  law  applicable  to  this  case 
was  stated  with  singular  clearness  and  precision  by  the  circuit 
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judge,  in  his  charge  to  the  jury.  In  a  recent  case,  decided  by 
the  judicial  committee  of  the  privy  council  in  England,  upon 
an  appeal  from  the  decree  of  the  prerogative  court,  Baron 
Parke,  in  delivering  the  judgment  of  the  court,  says  :  *'  The 
rules  of  law,  according  to  which  cases  of  this  nature  are  to  be 
decided,  are  two  ;  the  first,  that  the  onits  probandi  lies,  in  every 
case,  upon  the  party  propounding  a  will,  and  he  must  satisfy 
the  conscience  of  the  court  that  the  instrument  so  propound- 
ed  is  the  last  will  of  a  free  and  capable  testator.  The  second 
is,  that  if  a  party  writes,  or  prepares  a  will,  under  which  he 
takes  a  benefit,  that  is  a  circumstance  which  ought  generally 
to  excite  the  suspicion  of  the  court,  and  calls  upon  it  to  be  vigi- 
lant and  jealous  in  examining  the  evidence  in  support  of  the 
instrument,  in  favor  of  which  it  ought  not  to  pronounce  unless 
the  suspicion  is  removed,  and  it  is  judicially  satisfied  that  the 
paper  propounded  does  express  the  true  will  of  the  deceased." 
(Barry  v.  Butlin,  1  Curteis*  Ecc.  i?.  637.)  B^qih  these  rules 
are,  in  substance,  embraced  in  the  charge  of  the  circuit 
and  we  must  therefore  assume  that  the  jury  were 
from  the  evidence,  that  the  alleged  will  was,  indeed, 
last  will  of  Judith  Dubos,  and  in  truth  expressed  h 
tentions. 

The  circumstances  of  this  case  were  such  as  t 
strong  presumption  against  the  validity  of  the  act ;  a 
tion  so  strong  that  it  should  only  be  overcome  by  very 
proof  of  the  unbiassed  intention  of  the  testatrix  to  make  such  a 
disposition  of  her  property  as  is  contained  in  the  will,  and  thai 
It  was  executed  by  her  with  a  full  understanding  of  the  nature 
and  effect  of  the  instrument.  The  will  was  drawn  by  the 
plaintiff  himself;  and,  so  far  as  it  appears  in  evidence,  without 
instructions  from  the  testatrix.  The  plaintiff  stood  in  a  rela- 
tion of  special  confidence  to  the  testatrix,  both  as  her  medical 
attendant  and  her  confidential  adviser.  Considerable  pains 
was  shown  to  have  been  taken  by  the  plaintiff  to  secure  the 
presence  of  members  of  his  own  family  as  witnesses  to  the  exe- 
cution of  the  will,  and  to  exclude  others  from  being  present. 
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The  extent  of  the  benefit  to  be  derived  by  the  plaintiff  from  the 
will,  if  it  is  established,  does  not  appear.  But  it  was  conceded 
upon  the  argument  that  the  value  of  the  real  estate  devised  to 
the  plaintiff  by  the  will  considerably  exceeded  the  amount  of 
legacies  with  which  it  is  charged.  The  deceased  was  at  the 
time  laboring  under  the  influence  of  a  paioful  illness,  which 
proved  fatal  a  few  hours  afterwards.  The  objects  of  her  bounty 
were  all  strangers  to  her  blood,  to  the  exclusion  of  an  only 
brother.  The  case  certainly  presents  a  remarkable  combina- 
tion of  unfavorable  circumstances.  By  the  civil  law  such  a 
will  would  be  absolutely  void.  Qui  ae  sa*iye&erU  luBredem 
rendered  void  all  the  provisions  in  a  will  in  his  own  favor. 
And  though  this  rule  has  not  been  adopted  in  our  own  courts^ 
they  do  demand  satisfactory  proof,  in  such  cases,  that  the  party 
executing  the  will  clearly  understood,  and  freely  intended  to 
make,  that  disposition  of  bis  property  which  the  instrument 
purports  to  direct.  The  doctrine  is  well  stated  in  Paske  v. 
OUat^  (2  PhUlimorey  323 :)  "  Where  the  person  who  prepares 
the  instrument  and  conducts  the  execution  of  it,  is  himself  an 
interested  person,  his  conduct  must  be  watched  as  that  of  an 
interested  person.  Propriety  and  delicacy  would  infer  that  he 
should  not  conduct  the  transaction  ;  and,  a  fortiori,  where  he 
is  the  confidential  attorney  of  the  deceased,  and  where  the 
benefit  conferred  is  to  a  considerable  amount.'' 

Upon  the  argument  of  this  case  I  was  strongly  inclined  to 
think  that  the  presumptions  against  the  will,  arising  from  the 
circumstances  of  the  case,  ought  to  be  held  coticltisive  against 
the  instrument ;  especially  as  there  is  an  entire  absence  of  all 
direct  proof  of  instructions,  or  that  the  testatrix  was  even  con- 
sulted in  respect  to  the  will  itself,  or  knew  its  contents.  But 
aft«r  a  very  full  and  careful  examination  of  a  great  variety  of 
adjudications  upon  kindred  cases,  I  have,  though  not  without 
considerable  doubt  and  hesitation,  come  to  the  conclusion  that 
the  qiiestion  was  properly  submitted  to  the  jury ;  and  although 
[  migb^  have  been  better  satisfied,  had  the  verdict  been  against 
the  validity  of  the  transactioOf  yet  that  it  cannot  be  set  aside 
sti  ^^.^i.ps^  evidence. 
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Id  respect  to  the  capacity  of  the  testatrix,  it  is  proved  that 
ahe  was  a  womaD  of  fitir  iDtellect  and  good  education ;  that 
during  her  last  sickness  she  retained  her  mental  faculties.  Dr. 
Nelson,  who  visited  her  the  day  after  the  will  was  executed, 
testifies  that  her  disease  was  not  of  a  cliaracter  to  afi*ect  her 
mind,  and  that  when  he  saw  her,  her  conversation  was  clear 
and  intelligent. 

In  support  of  the  will,  the  plaintiff  has  proved  various  declara- 
tions of  the  testatrix,  tending  very  clearly  to  ^how  that  the  will 
is  in  conformity  with  intentions  long  previously  entertained. 
The  evidence  of  mutual  disaffection  and  dislike  between  the 
testatrix  and  her  brother  is  quite  clear  and  distinct.  This 
estrangement  had  existed  for  several  years.  All  intercourse 
between  them  had  ceased.  While  such  a  state  of  complete 
alienation  existed,  it  was  to  have  been  expected  the  sister  would 
make  such  a  will  as  should  prevent  her  brother,  with  whose 
t^onduct  she  was  so  much  dissatisfied,  from  enjoying  her 
jyroperty.  Accordingly,  she  is  shown  to  have  repeatedly  do- 
-clared  her  intention  to  seek  elsewhere  for  the  objects  of  her 
bounty.  From  the  testimony  in  the  case,  there  is  some  reason 
to  believe  that  the  defendant's  unkindness  towards  his  sister 
was  the  true  cause  of  his  exclusion  from  a  participation  in  her 
estate ;  and,  as  was  said  in  the  case  of  Barry  v.  BiUKn^  above 
cited,  that  he  was  himself  ^  the  conspirator  against  himself." 
I  think  any  one  acquainted  with  the  state  of  feeling  existing 
between  the  sister  and  her  brother,  would  not  have  expected  to 
find  in  a  testamentary  disposition  of  her  property  any  provision 
in  his  fiivor.  He  is  shown  on  several  occasion^  to  have  em- 
ployed language  highly  ofhntAve  to  her,  and  nothing  appears 
to  have  occurred  subsequently,  calculated  to  conciliate  her 
affections. 

If  the  brother,  who  seems  to  have  been  her  only  near  relative, 
is  to  be  set  aside,  Who  then  would  be  so  likely  to  share  in  her 
bounty  as  the  plaintiff^  She  evidently  had  great  regard  and 
partiality  for  him.  She  repeatedly  acknowledged  her  obligations 
to  him  and  his  family,  for  kindnesses,  and  eontrasted  their 
friendly  offices  witli  the  neglect  of  her  own  relatives.    8be  is 
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proved,  moreover,  more  thao  oace  lo  liave  declared  her  mten- 
tion  that  the  plaintiff  should  have  her  farm  after  her  death ; 
and  intimated,  at  least,  that  he  should  have  it  for  less  than  it 
was  worth.  I  regard  it,  therefore,  as  highly  probable  from  the 
relations  of  friendship  and  confidence  which  seem  long  to  have 
existed  between  ihe  plaintiff  and  the  testatrix,  that  when  she 
had  determined  to  exclude  her  brother,  the  plaintiff  would,  to 
some  extent,  become  (he  object  of  her  bounty.  It  would  seem 
from  the  evidence  in  the  case  that  there  was  no  one  who  would 
be  likely  to  stand  in  competition  with  him. 

The  testatrix  is  also  shown  to  have  been  a  pious  woman, 
and  interested  in  the  religious  enterprises  contemplated  by  the 
institutions  which,  by  the  will,  are  made  her  principal  leg;wees. 
In  April  or  May,  previous  to  her  death,  she  told  Ann  Van  Gaas- 
beck  that  '<  she  would  will  the  best  part  of  her  property  for 
religious  purposes,  and  would  not  will  her  brother  any  thing. 
Several  years  before,  both  the  testatrix  and  her  sister,  who  had 
subsequently  died  leaving  all  her  property  to  the  testatrix,  had 
told  David  Yandemark,  who  worked  for  them,  that  ^Hheir 
brother  should  not  have  any  of  their  property,  but  that  Dr. 
Crispell  should  have  it ;  and  that  it  should  go  for  missionaries, 
churches  and  religious  purposes."  They  spoke  of  it  several 
times  during  the  two  years  he  lived  with  them.  She  told 
Abraham  Carney,  the  year  before  she  died,  that  ^^  the  mission- 
aries and  those  who  were  not  able  to  buy  bibles,  would  thank 
her  more  for  her  property  than  her  friends ;  and  she  did  not 
think  they  should  have  any  of  it."  In  a  conversation  with 
Edward  Litts,  about  her  property,  in  the  spring  of  1844,  she 
said  '^  the  doctor  wanted  the  farm,  and  it  was  likely  he  would 
have  it."  Benjamin  De  Graaf  swears  to  a  conversation  with 
the  two  sisters  as  early  as  1841,  in  which  they  expressed  their 
intention  that  Doctor  Crispell  should  have  the  property,  because 
be  had  been  their  particular  friend,  and  always  ready  to  help 
them  in  their  difficulties.  This  witness  also  stated  that  he  had 
repeatedly  heard  the  testatrix  say  that  John  could  not  expect 
to  have  any  of  the  property. 

These  are  the  probabilities  in  favor  of  the  will.    I  think  any 
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one  acquainted  with  the  feelings  and  purposes  of  the  testa trix> 
would  have  been  prepared  to  expect  to  find  in  her  will  provis- 
ions not  unlike  those  found  in  the  instrument  in  question.  It 
is  true  that  under  the  unfavorable  circumstances  which  at^ 
tended  the  execution  of  this  will,  it  would  have  been  much 
more  satisfactory  to  have  had  evidence  that  the  testatrix  gave 
instructions  for  drawing  the  will,  or  that  it  was  read  over  by  her 
or  to  her.  Prudence  and  propriety,  both,  should  have  dictated 
this  precaution  to  the  plaintiff.  It  would  have  relieved  him  from 
the  suspicion  which  must  ever  hang  over  the  transaction.  But 
although  such  evidence  would  unquestionably  have  been  the 
most  satisfoctory,  I  am  not  prepared  to  say  that  it  wa»  indis- 
pensable. I  have  been  able  to  find  no  case  in  which  this  par- 
ticular description  of  proof  has  been  required.  On  the  contrary, 
I  understand  the  doctrine  to  be  well  settled  that,  while  it  is 
necessary  in  such  cases  to  prove  that  the  will  is  "  the  sponta- 
neous intention"  of  the  testator,  such  proof  may  be  made  out  in 
any  mode  in  which  his  real  intentions  can  be  ascertained* 

In  Butlin  v.  Barry,  a:lready  cited,  the  testator,  by  his  will, 
gave  to  the  solicitor  who  drew  it,  £3000  ;  to  his  butler  £3000 ; 
and  to  Butlin,  his  medical  attendant,  £2000,  together  with  the 
residue  of  his  property  after  the  payment  of  some  other  small 
legacies,  appointing  the  latter  his  sole  executor.  An  only  son 
was  excluded  from  any  i^enefit  under  the  will ;  but  the  proof 
of  estrangement  was  clear  and  distinct.  The  testator  was 
shown  to  have  been  a  man  of  a  low  grade  of  intellect.  In  ref- 
erence to  the  kind  of  evidence  necessary  to  support  the  will, 
Baron  Parke  says :  '^  It  cannot  be  necessary  that  in  all  such 
cases,  even  if  the  testator's  capacity  is  doubtful,  the  precise  spe- 
cies of  evidence  of  the  deceased's  knowledge  of  the  will  is  to  be 
in  the  shape  of  instructions  for,  or  reading  over,  the  instrument. 
They  form,  no  doubt,  the  most  satisfactory,  but  they  are  not 
the  only  satisfactory  description  of  proof  by  which  the  cc^ni- 
zance  of  the  contents  of  the  will  may  be  brought  home  to' the 
deceased.  The  court  would  naturally  look  for  such  evidence. 
In  some  cases  it  might  be  impossible  to  establish  a  will  without 
it,  but  it  has  no  right  in  every  case  to  require  it" 

Vol.  IV.  51 


^ 


402  CASKS  IN  LAW  AND  EaUITT  [Nor.  6 


Crispell  V.  Dabob. 


In  a  more  receat  case,  {Darling  v.  Lavelandj  2  Curieis, 
225,)  one  Petworih,  who  was  a  man  of  weak  mind  and  addict- 
ed to  intemperance,  by  bis  will  executed  in  due  form,  gave 
bis  .property,  amounting  to  about  £1800,  after  charging  it 
with  the  payment  of  some  small  annuities,  to  bis  two  execu- 
tors, John  Darling  the  landlord  of  a  public  bouse,  and  one 
Parker,  the  solicitor  who  drew  the  will.  The  probate  of  the 
will  was  opposed  by  Charlotte  Lovelaud,  a  niece  and  the  only 
next  of  kin  of  the  testator.  Notwithstanding  the  strong  cir- 
cumstances of  suspicion  attending  the  execution  of  the  will,  it 
was  sustained.  Sir  Herbert  Jenner,  in  delivering  the  judgment 
of  the  prerogative  court,  uses  the  following  language — *'I 
never  understood  the  doctrine  of  this  court  to  go  beyond  this, 
namely,  that  it  is  a  circumstance  which  should  awaken  the 
vigilance  and  jealousy  of  the  court  to  watch  and  see  whether, 
by  some  means  or  other,  a  knowledge  of  the  contents  was 
brought  home  to  the  deceased,  or  it  was  shown  that  it  was  the 
intention  of  the  deceased  to  make  such  a  disposition  of  his 
property^  which  the  court  would  accept  as  sufficient  proof, 
notwithstanding  that  the  drawer  of  the  will  took  a  considera* 
ble  benefit  under  it.  I  do  not  understand  that  there  is  any 
technical  rule,  which  requires  proof  that  a  will  has  been  read 
to,  or  by,  the  deceased,  or  that  it  was  prepared  from  instruc- 
tions given  by  him.  If  satisfied  that  the  instrument  contains 
the  real  intentions  of  the  testator,  although  there  is  no  proof 
of  reading  over,  and  no  proof  of  instructions,  it  will  grant  pro- 
bate of  it." 

To  the  same  effect  are  all  the  other  authorities  I  have  con- 
sulted on  the  question.  {See  Shelford  on  Luncuy,  317,  and 
cases  there  cited.)  Even  the  case  of  Ingram  v.  Wyatt,  (1 
Haggard  Ecc.  iZ.  384,)  which  was  much  relied  upon  by  the 
counsel  for  the  defendant  upon  the  argument,  and  in  which 
the  prerogative  court  held  that  the  presumptions  and  suspicions 
which  attached  to  the  transactions,  and  they  were  indeed  very 
stroifg,  were  not  sufficiently  rebutted  by  the  evidence,  was  sub- 
sequently reversed  upon  appeal  to  the  court  of  delegates. 
Lord  Chancellor  Brougham  refused  to  grant  a  commission  of 
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review,  on  the  ^ound  that  the  court  was  satisfied  that  the  cir- 
cumstances of  the  case  were  sufficient  to  rebut  the  presumption 
against  the  will.  (  Wyatt  v.  Ingram^  3  Hogg,  Ecc.  R.  466.) 
In  this  case  the  jury,  after  having  been  sufficiently  reminded 
of  the  presumptions  against  the  validity  of  the  will  arising  from 
the  circumstances  under  which  it  was  executed,  have  by  their 
verdict  declared  that  the  evidence  is  sufficient  to  overcome  the 
presumptions  against  the  transaction.  They  were  cautioned 
to  look  with  vigilance  and  jealousy  into  the  proofs,  to  see 
whether  there  was  evidence  of  free  and  active  testamentary  in- 
tention on  the  part  of  the  testatrix,  and  they  have  said  by  their 
verdict  that  the  circumstances  proved  sufficiently  manifest  the 
intention  of  the  testatrix  to  dispose  of  her  property  in  the  man- 
ner provided  in  the  will ;  that  when  she  executed  it  she  knew 
its  import  and  approved  its  contents.  In  view  of  the  rules  of 
law  I  have  already  noticed,  I  think  the  jury  were  warranted 
in  finding  such  a  verdict ;  and  if  they  were,  this  court  has  no 
right  to  disturb  it.  The  motion  for  a  new  trial  must  therefore 
be  denied. 


Same  Term.     Before  the  same  Justices, 
CoATES  &  Becker  vs.  Simmons. 

A  plea  Betting  up  a  discharge  under  the  bankrupt  act  of  1841  must  aver-that  at 
the  time  of  presentiog  his  petition  the  defendant  was  owing  debts  which  had 
not  been  created  in  consequence  of  a  defalcation  as  a  public  oflicer,  or  at  ex* 
ecutor,  administrator,  guardian,  or  trustee,  or  while  aeting  in  any  other  fidu- 
ciary capacity. 

Such  an  allegation  is  matter  of  substance,  and  is  necessaiy  to  show  that  the 
distxict  court  had  jurisdiction. 

It  is  necessaiy  for  the  defendant  not  only  to  aver,  in  such  a  plea,  that  he  cwA 
debts,  but  that  they  were  of  the  kind  specified  in  the  bankrupt  act. 

It  is  not  sufficient  for  him  to  allege,  in  his  plea,  that  he  was  a  bankrupt,  and 
to  thp  benefit  of  the  act 
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coDtiituting  a  single  transaction.  {Brereton  ▼.  HuU,  1  Demo, 
75.)  But  it  is  unneceesary  to  express  an  opinion  upon  these,  or 
the  other  objections  made  to  the  replications,  because  the  plea 
is  fatally  defective. 

It  is  not  averred,  in  the  plea,  that  the  defendant  ^<  was  owing 
debts  which  had  not  been  created  in  consequence  of  a  defalca- 
tion as  a  public  officer,  or  as  executor,  administrator,  guardian 
or  trustee,  or  while  acting  in  any  other  fiduciary  capacity." 
Such  an  allegation  is  matter  of  substance,  and  is  necessary  to 
show  that  the  district  court  had  jurisdiction.  {Vamum  v. 
Wheeler,  1  Denio,  331.  Bankrupt  Ad  of  1841,  i  1.)  But  the 
defendant  has  averred  in  his  plea  that  he  was  "  a  bankrupt  and 
entitled  to  the  benefit  of  the  act  of  congress  entitled  an  act  to 
establish  a  uniform  system  of  bankruptcy,"  d&c.  And  it  is 
urged  that  the  word  batikrupt  implies  that  he  owed  dAts,  If 
the  word  bankrupt  is  to  be  understood  as  synonymous  with 
insolvent,  it  would  not  be  a  sufficient  allegation ;  for  it  is  neces- 
sary not  only  to  aver  that  the  defendant  owed  debts,  but  that 
they  were  of  the  kind  specified  in  the  act.  If  the  definition  of 
"  bankrupt"  is  to  be  taken  from  the  first  section  of  the  act,  it  will 
not  avail  the  defendant;  for  to  entitle  a  person  to  be  deemed  a 
'^  bankrupt,"  under  the  first  clause  of  that  section,  he  must  not 
only  owe  debts  of  the  description  required,  but  must  have  pre- 
sented his  petition  duly  verified,  and  setting  forth  the  facts 
therein  prescribed  ;  and  by  the  second  clause  of  that  section  all 
persons  being  merchants,  &c.  owing  debts  to  the  amount  of  not 
less  than  two  thousand  dollars,  may  become  bankrupts  when 
duly  proceeded  against  in  certain  cases.  The  mere  allegation 
that  the  defendant  was  bankrupt  would  not  show  to  which 
class  he  belonged.  Nor  is  the  allegation  that  the  defendant 
was  "  bankrupt  within  the  meaning  of  the  act  of  congress,"  &c. 
any  more  definite ;  for  all  that  may  be  true,  without  the  defen- 
dant owing  debts  of  the  description  required  to  give  the  court 
jurisdiction  of  his  voluntary  application. 

There  is  not,  therefore,  any  allegation  equivalent  in  terms, 
to  the  language  used  in  the  act ;  and  the  omission  being  a  matr 
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ter  of  substance,  there  must  be  judgment  for  the  plaintiff.  {Ma- 
ples V.  Bumside,  1  Denio,  332.  Stephens  v.  Ely,  6  HUl,  607.) 
The  defendant  must  have  leave  to  amend  on  payment  of 
costs. 


Same  Term.     Before  the  same  Justices. 

The  Firemen's  Insurance  Company  op  Albany  vs.  Bay 

and  others. 

At  common  law,  a  husband  was  required  to  join  with  his  wifb  in  executing  a 
conveyance  of  her  real  estate.  Whether  such  is  the  law  of  this  state,  where  the 
conveyance  has  been  duly  acknowledged  by  her  as  a  feme  covert  ?  Qtuere. 
But  however  that  may  be,  the  rule  is  not  applicable  in  equity  to  a  conveyance 
of  her  separate  property. 

To  give  validity  to  a  mortgage  executed  by  a  married  woman  upon  her  separate 
estate  and  acknowledged  by  her  as  a  feme  covert^  it  is  not  necessary  the  hus- 
band should  join  in  executing  the  same. 

With  regard  to  her  separate  property,  a.fetne  cover t  b  to  be  regarded,  in  equity,  as 
tL  feme  sole. 

A  separate  estate  exists  in  the  wife,  where  the  husband  has  no  interest  in  her 
property,  and  no  control  over  it,  and  where  it  is  not  liable  to  the  payment  of 
his  debts. 

A  separate  estate  may  in  some  cases  exist  in  Kfeme  covert,  though  it  has  not  been 
conveyed  to  a  trustee,  for  her  usft 

In  all  cases  where  the  wife  has  a  separate  estate,  no  matter  how  it  was  created, 
it  may  be  made  liable  to  the  payment  of  her  note  or  bond,  given  on  the  credit 
of  it ;  and  she  has,  in  equity,  the  same  power  over  it,  and  may  sell  it,  or  bind  it 
by  mortgage,  as  if  she  were  &feme  sole. 

In  EaviTY.  This  suit  was  commenced  in  the  court  of 
chancery,  by  bill  filed  before  the  late  vice  chancellor  of  the  third 
circuit,  for  the  purpose  of  foreclosing  two  mortgages  on  land 
lying  in  the  city  of  Albany.  The  land  consisted  of  building 
lots,  and  was  bounded  on  the  south  by  Washington-street,  on 
the  west  by  Swan-street,  on  the  north  by  Elk-street,  and  on  the 
east  by  the  house  and  lot  formerly  owned  by  Jabez  D.  Ham- 
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mond,  excepting  the  house  and  lot  on  the  corner  of  Swan  and 
Washington-streets.  The  easternmost  of  the  lota  mortgaged, 
known  as  lot  No.  1,  was  owned  in  her  own  right  by  Gertrude 
Treat,  wife  of  Richard  S.  Treat.  The  interest  of  Richard  S, 
Treat,  being  his  life  estate  therein,  had  been  sold  under  a  judg- 
mentand  execution  against  him,  and  bid  in  by  Samuel  Stringer, 
the  father  of  Gertrude  Treat,  and  devised  by  him  to  trustees 
for  her  benefit,  as  will  be  more  particularly  stated  hereafter. 
Lot  No.  2  was  owned  by  Eliza  Bay,  wife  of  John  W.  Bay,  and 
daughter  of  Gertrude  Treat.  Lot  No.  3,  with  other  real  estate, 
had  been  devised  by  Samuel  Stringer  deceased,  in  his  last  will, 
to  John  Lansing,  jun.  and  Samuel  S.  Lush,  as  trustees,  for  the 
benefit  of  Gertrude  Treat,  who  were  authorized  and  empowered 
by  said  will  as  follows :  "  from  time  to  time  to  sell  and  dispose 
of  such  parts  of  my  lands  and  tenements  and  real  estate,  in  fee 
simple  or  otherwise,  &c.  &c.  as  my  said  daughter  Grertrude  by 
writing  under  her  hand  shall  from  time  to  time  request  or  de- 
sire, and  to  pay  over  the  proceeds  and  purchase  moneys  Co  my 
said  daughter  Gertrude,  for  her  separate  use,  notwithstanding 
her  coverture,"  &c.  The  rents  of  the  real  estate,  and  all  mo- 
neys received  by  virtue  of  the  trust,  were  directed  to  be  paid  by 
the  trustees  to  Gertrude  Treat  during  her  coverture,  '^  and  to 
be  paid  into  her  proper  hands  and  not  to  her  present  husband, 
for  her  sole  and  separate  and  peculiar  use,"  and  the  same  was 
declared  not  to  be  subject  to  the  control  or  debts  of  her  husband, 
and  her  receipt  was  declared  a  good  and  valid  discharge  for 
any  moneys  derived  from  the  trust,  notwithstanding  her  cover- 
ture. If  she  should  die  before  her  husband,  the  trustees  were 
directed  to  apply  the  moneys  derived  from  the  trust  to  the  use 
of  her  children,  and  if  she  should  survive  her  husband,  the  troat 
was  to  cease,  and  all  the  property  to  belong  to  her.  The  life 
estate  of  Richard  S.  Treat  in  lot  No.  1  purchased  by  Samod 
Stringer,  as  above  stated,  was,  by  a  codicil,  devised  to  the  said 
trustees,  on  the  same  trusts  as  the  other  real  estate.  It  was 
further  provided,  by  the  will,  that  if  one  of  the  trustees  sbotdd 
die  a  new  one  was  to  be  nominated  by  the  said  Gertrude,  aod 
in  case  of  her  death,  by  the  surviving  trustee. 
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After  the  death  of  Samuel  Stringer,  and  on  the  7th  of  April, 
1824,  Samuel  S.  Treat  was  substituted  a  trustee,  by  order  of 
the  court  of  chancery,  in  place  of  John  Lansing,  jun.,  and 
acted  as  such  trustee  until  his  death  on  the  29th  of  February, 
1832 ;  and  by  an  order  of  the  court  of  chancery,  made  on  the 
20th  of  May,  1832,  John  W.  Bay  was  appointed  trustee  in  his 
place.  On  the  9th  of  April,  1832,  the  plaintiffs  loaned  for  the 
benefit  of  Mrs.  Gertrude  Treat,  on  the  application  of  the  said 
trustees,  $8000  for  the  purpose  of  erecting  buildings  upon  lot 
No.  1,  which  was  then  unproductive,  and  to  secure  the  re-pay- 
ment of  the  same,  a  bond  was  executed  to  the  plaintiffs  in  the 
penal  sum  of  $16,000,  conditioned  for  the  payment  of  $8000 
and  interest  half  yearly ;  which  bond  was  executed  by  Samuel 
S.  Lush  and  John  W.  Bay,  trustees,  and  Gertrude  Treat  and 
John  W.  Bay  and  Eliza  his  wife.  And  at  the  same  time,  to 
secure  the  payment  of  the  said  sum  of  $8000  and  interest,  they 
executed  to  the  plaintiffs  a  mortgage  on  the  three  lots  of  land 
above  described.  Both  the  bond  and  mortgage  contained  a 
written  consent  of  Gertrude  Treat  that  the  trustees  should 
execute  the  same.  The  mortgage  was  duly  acknowledged 
and  recorded,  and  the  acknowledgment  of  Gertrude  Treat  was 
taken,  apart  from  her  husband,  as  required  by  statute.  On 
the  22d  of  November,  1832,  a  further  loan  of  $1500  was  made 
by  the  plaintiffs,  for  the  benefit  of  Mrs.  Treat,  for  the  purpose 
of  completing  the  buildings  erected  on  lot  No.  1.  And  to  se- 
cure the  payment  thereof  another  bond  and  mortgage  upon 
the  same  premises  were  taken,  in  similar  form,  and  executed 
by  the  same  parties,  except  that  by  mistake  the  bond  was  not 
signed  by  Mrs.  Treat.  This  mortgage,  like  the  first,  was  duly 
executed  and  acknowledged  by  her  as  a  feme  covert  The 
above  mentioned  loans  were  made  with  the  knowledge  and 
approbation  of  Richard  S.  Treat,  and  on  the  representation 
that  the  lots  mortgaged  were  the  separate  property  of  Mrs. 
Treat.  The  money  was  principally  expended  in  erecting  eight 
brick  houses  on  lot  No.  1 ;  and  it  appeared  by  conversations 
between  the  secretary  of  the  plaintiffs  and  Richard  S.  Treat 
and  his  wife,  that  it  was  the  understanding  that  the  rents  re* 
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ceived  from  the  houses  should  be  applied  in  extiDguishiDg  first 
the  interest,  and  afterwards  the  principal  moneys  loaned. 
During  the  lifetime  of  Richard  S.  Treat  the  interest  on  the 
mortgages  was  paid  by  John  W.  Bay,  for  Mrs.  Treat ;  and 
Richard  S.  Treat  and  his  wife  frequently  inquired  at  the  plain- 
tifis'  office  to  see  if  the  interest  was  paid.  After  the  death  of 
Richard  S.  Treat  indulgence  was  asked,  and  the  interest  waa 
paid,  on  one  or  two  occasions,  by  Mrs.  Treat.  Mrs.  Treat  died 
in  March,  1837,  and  after  her  death  John  W.  Bay  substituted 
bis  own  note,  as  her  administrator,  for  one  she  had  given  for 
interest,  after  her  husband's  death.  Eliza  Bay,  her  heir  at 
law,  died  in  May,  1837,  leaving  as  her  heirs  at  law  three  infant 
children,  viz.  Richard  L.  Bay,  William  A.  Bay  and  Anna  Bay ; 
and  they,  together  with  John  W.  Bay,  their  father,  were  made 
defendants  in  this  suit.  The  bill  was  taken  as  confessed  as  to 
John  W.  Bay.  The  infant  defendants,  by  their  guardian  ad 
litem,  put  in  a  general  answer. 

The  vice  chancellor  of  the  third  circuit  made  a  decree  direct- 
ing the  foreclosure  of  the  mortgages,  and  for  the  sale  of  the 
mortgaged  premises,  in  the  usual  form,  from  which  decree  the 
defendants  appealed. 

P.  Gansevoorty  for  the  plaintiffs. 

D,  McMartin,  for  the  defendants. 

By  the  Caurtj  Parker,  J.  No  question  arises  for  our  de- 
termination, as  to  lot  No.  2.  That  was  owned  by  Mrs.  Eliza 
Bay,  in  fee,  and  the  mortgage  being  executed  by  her  and  her 
husband,  and  duly  acknowledged  by  her  as  a,  feme  caver tj  cre- 
ated a  valid  lien  on  that  lot.  But  it  is  contended,  on  the  part 
of  the  defendants,  that  the  mortgage  is  void  as  to  the  other 
lots,  on  the  grounds  that  Richard  S.  Treat  did  not  join  with 
his  wife  in  the  mortgages,  and  that  the  trustees  were  not  au- 
thorized to  execute  such  mortgages.  The  first  ground  is  the 
one  principally  relied  on  by  the  defendants'  counsel,  and  is 
controlling  as  to  lot  No.  1,  on  which  the  buildings  were  erected, 
and  which  lot  constitutes  the  chief  security  for  the  money 
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lo&ned ;  for  as  to  that  lot,  the  fact  that  the  trustees  of  Mrs. 
Treat  joined  in  the  mortgage  will  not  now  aid  the  plaintiff. 
Mrs.  Treat  originally  owned  the  fee  of  that  lot,  as  heir  at  law 
of  her  mother,  and  the  trustees  held  only  the  life  estate  of 
Richard  S.  Treat,  which  had  been  sold  under  a  judgment  and 
execution  against  him,  and  had  been  bid  in  by  Samuel  Strin- 
ger, and  by  him  devised  to  the  trustees,  for  the  separate  use  of 
Mrs.  Treat.  But  on  the  death  of  Richard  S.  Treat  all  the 
interest  that  had  been  held  by  the  trustees  and  mortgaged  by 
them  to  the  plaintiffs  ceased,  and  the  plaintiffs  can  only  rely 
now,  for  security,  upon  the  fact  that  the  mortgage  was  execu* 
ted  by  Mrs.  Treat  herself.  If  the  execution  and  acknowledg- 
ment by  her  constitute  a  valid  conveyance,  then  the  plaintiffq' 
lien  is  still  operative.  If  not,  the  lien  terminated  on  the  death 
of  Richard  S.  Treat. 

The  defendants'  counsel  claims  that  it  was  a  rule  of  the  com- 
mon law  that  the  wife  couldnot  convey  by  deed  unless  the  hus- 
band joined  in  the  conveyance,  and  that  such  is  the  law  of  this 
state.  The  general  common  law  rule  is  laid  down  to  be,  that 
the  husband  must  be  a  party  with  the  wife  to  her  conveyance ; 
but  if  she  levy  a  fine  as  a  feme  sole,  without  her  husband, 
though  it  will  be  good  as  against  her  and  her  heirs,  the  hus- 
band may  avoid  it  during  coverture,  for  the  benefit  of  the  wife 
as  well  as  for  himself.  (2  Kenfs  Cam.  151.  Perkins,  §  20. 
Skep.  Touch,  by  Preston,  7.  Bro.  Abr.  Tit.  Fines,  pi.  75.) 
At  common  law  a  feme  covert  could  convey  her  real  estate  in 
no  other  way  except  by  fine  or  a  common  recovery.  Yet  such 
has  not  been  the  law  in  this  state ;  for  although  fines  and  com- 
mon recoveries  were  not  abolished  here  by  statute  till  1830, 
(2  R.  S.  343,  §  24,)  it  had  always  previously  been  the  prac- 
tice for  a  married  woman  to  convey  by  deed.  Under  the 
government  of  the  colony  of  New- York,  a  ferns  covert  con- 
veyed by  deed,  upon  the  usual  acknowledgment  before  a 
competent  officer ;  and  by  the  act  of  Februaiy  16,  1771,  such 
previous  conveyances  were  confirmed.  And  as  to  future  con- 
veyances it  was  enacted  that  no  estate  oia.feme  covert  should 
thenceforth  pass  by  deed,  without  a  previous  acknowledgment 
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made  by  her,  apart  from  her  husband,  and  on  a  private  exam- 
ination, that  she  executed  the  same  freely  and  without  any 
fear  or  compulsion  of  her  husband.  {See  Colonial  Acts,  3  R. 
S.  Isi  ed.  p.  22.)  This  act  prescribing  the  form  in  which  the 
deed  of  a  feme  covert  should  be  acknowledged,  has  been  sub- 
stantially continued  to  the  present  time,  by  the  acts  of  Februa- 
ry 26, 1788,  (2  GreetiL  Laws,  99,  §  3,)  April  12, 1813,  (1  R.  L. 
369,)  and  by  the  present  statute,  in  force  when  this  mortgage 
was  executed.  {I  R,  S.  758.)  It  was  said  by  Justice  Bronsoo, 
in  Bool  V.  Mix,  (17  Wend.  128,)  '^  it  seems  to  have  been  as- 
sumed that  we  had  not  adopted  the  common  law  rule,  and  that 
the  deed  of  a  feme  covert  was  effectual  to  pass  her  interest  in 
lands."    {See  also  Meriam  v.  Harsen,  2  Barb.  Ch.  Rep.  267.) 

None  of  the  acts  above  cited  make  any  distinction  between  a 
deed  executed  by  a  feme  sole  with  her  husband,  and  one  exe- 
cuted by  her  alone,  and  it  is  argued  that  the  language  used 
implies  that  a  deed  executed  by  a  ferae  covert,  alone,  and  prop- 
erly acknowledged,  is  valid.  The  statute  is  as  follows :  ''  The 
acknowledgment  of  a  married  woman  residing  within  this  state, 
to  a  conveyance  purporting  to  be  executed  by  her,  shall  not  be 
taken,  unless  in  addition  to  the  requisites  contained  in  the  pre- 
ceding section,  she  acknowledge  on  a  private  examination, 
apart  from  her  husband,  that  she  executed  such  conveyance 
freely,  and  without  any  fear  or  compulsion  of  her  said  husband; 
nor  shall  any  estate  of  any  such  married  woman  pass  by  any 
conveyance  not  eo  acknowledged."  It  is  only  when  she  resides 
out  of  the  state  that  she  is  required  by  statute,  ^^  to  join  with  her 
husband"  in  the  conveyance  of  any  real  estate,  situated  with- 
in this  state,  and  in  such  case  she  is  permitted  to  acknowledge 
the  deed  as  if  she  were^o/e.  It  is  provided  by  statute  that  if  a 
married  woman  executes  a  power  by  grant,  her  husband  need 
not  be  a  party  to  the  conveyance,  but  it  shall  not  be  valid  unless 
acknowledged  by  her  as  a  feme  covert.    (1  R.  S.  736,  §  117.) 

It  has  never  been  judicially  settled,  in  this  state,  whether  a 
husband  must  join  the  wife  in  a  conveyance,  to  give  it  validity. 
It  seems  to  have  been  taken  for  granted,  by  Ch.  J.  Spencer,  in 
Jackson  v.  Vatiderheydeti,  (17  John.  Rep.  167,)  and  by  Justice 


1848.]  IN  THE  SUPREME  COURT.  413 


The  Firemen's  Insarance  Company  of  Albany  v.  Bay. 

BroDSon,  in  Gillett  v.  Stanley,  (1  Hill,  125,)  that  such  was 
the  rule.  But  in  neither  of  those  cases  was  the  question  pre- 
sented for  adjudication.  It  is  said  by  Chancellor  Kent,  in  2 
Kents  Com,  153,  that  the  question  isstili  undetermined,  in  this 
state.  In  some  of  the  neighboring  states,  exceptions  to  the  com- 
mon law  rule  have  been  recognized.  In  New  Hampshire,  the 
wife  may  release  her  right  of  dower,  by  a  separate  deed  exe- 
cuted by  her  without  her  husband.  (2  New  Hamp.  Rep,  176, 
405.)  In  Maine,  it  has  been  held  that  the  wife  may,  by  her 
separate  deed,  release  her  right  of  dower,  to  the  grantee  of  the 
husband.  {Rowe  v.  Hamilton,  3  Greenl.  63.)  And  such  is 
the  law  of  New  Jersey.  A  different  rule,  however,  has  been 
held  in  Massachusetts,  {Powell  v.  Mo7%son  and  Brimfield  Man. 
Co.  3  Mason,  347 ;  Hall  v.  Savage,  4  Id,  273,)  and  also  in 
Rhode-Island,  Virginia  and  other  states. 

The  reason  assigned  why  the  husband  was  required  to  join 
with  his  wife  in  the  conveyance  was  that  his  assent  might  ap- 
pear upon  the  face  of  it,  and  to  show  he  was  present  to  protect 
her  from  imposition.  (2  Kenfs  Com,,  152.)  But  when,  as  in 
this  case,  the  assent  of  the  husband  is  clearly  shown,  and  the 
transaction  was  greatly  to  the  advantage  of  the  feme  covert, 
such  a  practice  seems  no  longer  necessary  for  her  protection. 
But  whatever  may  be  the  common  law  rule  on  this  subject, 
there  are,  in  equity,  exceptions  to  its  operation,  long  recognized 
and  well  established.  It  is  abundantly  settled  by  authority 
that  with  respect  to  her  separate  property  a /erne  covert  is  to  be 
regarded  in  equity  ^9  b.  feme  sole.  [Murray  v.  Barlee,  4  Simr 
ons,  82.  Willats  v.  Cay,  2  Atk.  67.  Clerk  v.  Miller,  Id.  379. 
Norton  v.  Small,  2  P.  Wms.  144.  Hulme  v.  Tenant,  1  Bro. 
C.  C  16.  Heatley  v.  Thomas,  15  Ves.  696.  18  Id.  258. 
3  Mad.  387.)  In  Jaques  v.  The  Methodist  Episcopal  Church, 
(17  John.  Rep,  548,)  this  doctrine  was  fully  sustained,  and  the 
court  for  the  correction  of  errors  there  decided  that  where  a 
trustee  held  property  for  the  separate  use  of  a  feme  covert,  she 
might  dispose  of  it,  even  without  the  consent  or  concurrence  of 
her  trustee,  unless^pecially  restrained  by  the  instrument  under 
wliich  she  acquires  her  separate  estate ;  and  that  though  a  par-   ^ 


414  CASES  IN  LAW  AND  EaUITY  [Not.  6 


The  Firemen's  Ineuraiice  Company  of  AiboDj  v.  Bay. 

ticular  mode  of  dispositioa  be  Bpecificaliy  pointed  out  in  the 
instrumenl  or  deed  of  settlement,  it  would  not  preclude  her  from 
adopting  any  other  mode  of  disposition,  unless  there  were  neg- 
ative words  restraining  her  power  of  disposition  excepting  in 
the  very  mode  pointed  out.  This  equitable  doctrine  has  been 
repeatedly  applied  by  the  courts  of  this  state.  {North  Ameri- 
can Coal  Co.  V.  Dyett^  7  PaigCy  14,  affirmed  20  Weiid.  570. 
Gardfier  v.  Gardner j  7  Paige,  112.  Knowles  v.  McCamlyy 
10  Id.  346.  Mallory  v.  Vanderheyden,  4  Legal  Observer,  4, 
affirmed  on  appeal  to  the  chancellor.  Guild  v.  Peek,  11  Paige^ 
475.)  Most  of  the  English  cases,  however,  as  well  as  those  in 
our  own  courts,  are  where  the  separate  estate  was  created  by 
deed  or  by  devise,  and  held  by  trustees  for  the  benefit  of  the 
cestui  que  trust.  But  the  principle  is  equally  applicable  to  ev- 
ery separate  estate.  A  separate  estate  exists  in  the  wife  where 
the  husband  has  no  interest  in  her  property  and  no  control  over 
it,  and  where  it  is  not  liable  to  the  payment  of  his  debts.  And 
if  it  be  in  fact  a  separate  estate,  I  do  not  see  that  it  is  at  all 
material  to  inquire  how  the  estate  was  created.  It  is  not  de- 
nied that  so  far  as  the  husband's  life  estate,  in  this  case,  was 
concerned,  it  had  become  the  separate  estate  of  the  wife  by  the 
sale  under  the  judgment  and  execution,  and  the  devise  to  tras- 
tees  for  her  use.  Her  remaining  interest  in  the  land  was  one 
over  which  the  husband  never  had  any  control ;  in  which  he 
had  no  interest,  for  the  enjoyment  of  it  could  not  commence  till 
his  death ;  and  which  was  never  liable  for  his  debts.  Mrs. 
Treat's  interest  in  it  was  as  exclusive,  and  as  perfect,  as  if  it 
had  been  devised  to  trustees  for  her  benefit,  like  the  life  estate. 
1  concede  that  no  reported  case  can  be  found,  and  no  instance 
perhaps  ever  occurred,  where  a  separate  estate  was  created  in 
the  manner  in  which  the  entire  property  in  lot  No.  I  was  in 
this  instance  vested  in  Mrs.  Treat ;  but  I  know  of  no  other 
mode  in  which  an  estate  can  become  more  entirely  separate 
than  was  hers  in  the  property  in  question. 

To  enable  the  wife  to  have  and  hold  a  separate  estate,  it  is 
not  necessary  that  it  should  be  conveyed  ta  a  trustee,  for  her 
use,  {Story's  Eq.  §  1380,)  though  such  is  the  usual  practice ; 
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and  the  interyeDtion  of  a  trustee  was  oDce  deemed  indispensa- 
ble. The  wife  may  carry  on  a  trade,  by  an  agreement  between 
her  husband  and  herself,  made  either  before  or  after  marriage ; 
and  a  court  of  equity  will  in  some  cases  protect  her  income  and 
profits  as  her  separate  estate.  {Stori/*s  Eq.  §  1392,  and  the 
eases  there  cited,)  And  though  gifts  and  grants  from  husband 
to  wife  are  ordinarily  void,  at  law,  yet  a  court  of  equity  will  in 
many  cases  uphold  them  and  protect  her  separate  property  un- 
der them,  as  well  as  in  property  given  and  granted  to  her  by  a 
stranger,  for  herjeparate  use.  And  in  all  cases  where  the  wife 
has  a  separate  estate,  no  matter  how  it  was  created,  it  may  be 
made  liable  to  the  payment  of  her  note  or  bond  given  on  the 
credit  of  it,  and  she  has,  in  equity,  the  same  power  over  it,  and 
may  sell  it  or  bind  it  by  mortgage,  as  if  she  were  a  feme  sole. 
I  think,  therefore,  a  court  of  equity  cannot  hesitate  to  declare 
lot  No.  1  the  separate  estate  of  Mrs.  Treat,  and  bound  by  the 
mortgage  executed  by  her  to  the  plaintiffs. 

As  to  lot  No.  3,  there  is  still  less  question.  The  estate  of 
Mrs.  Treat  in  that  lot  was  created  by  the  devise  of  Doct.  Sam- 
uel Stringer,  who  placed  it  in  charge  of  trustees  for  her  separate 
use,  and  made  it  subject  to  her  unlimited  direction  and  control. 
I  think  the  acts  of  the  trustees,  in  executing  the  mortgage, 
were  clearly  within  the  powers  conferred  on  them.  But  how- 
ever that  may  be,  the  right  of  Mrs.  Treat  to  bind  it  by  the  exe- 
cution of  the  mortgage,  as  held  in  Jaques  v.  The  Methodist 
Episcopal  Church,  above  cited,  cannot  be  controverted. 

The  view  I  have  taken  of  this  case  renders  it  unnecessary  to 
inquire  whether  the  acts  of  Mrs.  Treat,  after  the  death  of  her 
husband,  were  a  ratification  of  her  engagements  made  during 
coverture.  Independent  of  that  question,  I  think  the  mortgage 
a  valid  and  subsisting  lien  on  all  the  lots  described  in  it.  The 
plaintiffs  are  therefore  entitled  to  the  usual  decree  of  foreclo- 
sure ;  and  the  decree  of  the  vice  chancellor  must  be  affirmed, 
with  costs. 
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Clowes,  appellant^  vs.  Van  Antwerp  aDd  wife,  respondents. 

After  a  cause  pending  before  a  surrogate  has  been  submitted  to  him  for  decision, 
and  the  parties  have  separated,  it  is  too  late  for  one  of  the  parties  to  withdraw 
his  claim. 

Upon  the  settlement  of  the  accounts  ot  a  general  guardian,  the  surrogate  is  not 
authorized  to  make  any  allowance  to  such  guardian  for  services  rendered,  at 
expenses  incurred,  by  him,  previous  to  his  appointment  as  guardian. 

Nor  will  a  promise  by  the  ward,  made  after  coming  of  age,  to  pay  the  guardian 
for  services  rendered  before  the  guardianship  conmicnced,  authorize  the  surro- 
gate to  allow  a  charge  therefor  in  the  accounts  of  the  guardian. 

In  EauiTY.  This  was  an  appeal  from  a  decree  of  the  sur- 
rogate of  the  county  of  Albany.  The  appellant  bad  been  the 
general  guardian  of  Martha  N.  Wiswall.  (now  Mrs.  Van  Ant- 
werp,) and  was  cited  to  render  an  account  of  his  guardianship 
before  the  surrogate  of  Albany,  on  the  10th  of  April,  1841.  It 
appeared  that  the  guardian  had  received  a  legacy  belonging  to 
his  ward,  amounting  to  $567,38.  And  in  addition  to  the  com- 
missions on  the  same,  and  the  expenses  attending  the  transac- 
tion of  the  business,  the  account  of  the  guardian  contained  a 
charge  of  $160  for  solicitor's  and  counsel  fees,  including  ex- 
penses in  obtaining  the  money,  &c.  This  charge  was  disputed 
by  the  counsel  for  the  ward.  After  several  adjournments  Mr. 
Frothingham  was  called  by  Mr.  Clowes,  the  appellant,  as  a 
witness,  who  stated  that  he  was  one  of  the  executors  of  the 
estate  from  which  the  legacy  was  payable ;  and  that  before 
Mr.  Clowes  was  appointed  guardian,  he  called  on  him,  the  wit- 
ness, frequently,  and  urged  him  to  pay  the  legacy,  and  threat- 
ened to  bring  a  suit  unless  the  same  was  paid.  That  the  claim 
made  by  Mr.  Clowes  in  behalf  of  the  infant,  was  pending  be- 
tween six  months  and  a  year  before  it  was  adjusted ;  but  no 
suit  was  commenced.  The  services  were  rendered  by  Mr. 
Clowes  before  he  was  appointed  general  guardian.  After  his 
appointment  as  general  guardian  the  legacy  was  paid  to  him. 
Mr.  Frothingham  also  testified   that  he  thought  competent 
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counsel  would  charge  $75  for  such  services.  It  was  admitted 
that  Mr.  Clowes  was  requested  by  the  infant  to  assist  her  in 
getting  her  legacy.  The  surrogate  allowed  all  the  rest  of  Mr. 
Clowes'  account,  which  included  $28,37  for  commissions,  and 
$8,80  for  expenses.  The  other  facts  are  sufficiently  stated  in 
the  opinion  of  the  court.  The  surrogate  refused  to  allow  the 
charge  of  $150,  and  Mr.  Clowes,  the  guardian,  appealed.  The 
appellant  stated  on  the  argument  that  his  object  in  asking  for 
an  adjournment  was  to  show  that  the  respondent  promised, 
after  she  became  of  age,  to  pay  for  the  services  in  question. 

T.  Clowes,  appellant,  in  person. 

Af.  T.  Reynolds,  for  the  respondent 

By  the  Court,  Parker,  J.  It  is  claimed,  on  the  partot  the 
appellant,  that  the  surrogate  erred  in  refusing  an  adjournment. 
It  appears  by  the  return  that  after  it  was  announced  that  the 
appellant's  claim  for  $150  would  be  controverted,  an  adjourn- 
ment was  had  by  consent  of  parties  from  the  ISth  of  May,  1841, 
and  that  the  accounting  was  subsequently  adjourned,  by  stipu- 
lation, till  the  7ih  of  June,  1841,  when  the  appellant  proceeded 
to  introduce  witnesses  in  support  of  his  claim.  Afterwards  the 
appellant  applied  for  an  adjournment,  which  was  objected  to  by 
the  respondent  and  refused  by  the  surrogate,  on  the  ground  that 
the  appellant  had  not  shown  that  such  witnesses  were  material, 
and  that  he  had  taken  no  steps  to  procure  their  attendance. 
There  was  certainly  no  good  reason  shown  for  an  adjournment 
of  the  cause,  at  that  stage  of  the  proceedings ;  and  I  think  the 
surrogate  decided  correctly,  in  refusing  it.  It  is  also  objected 
that  the  surrogate  ought  to  have  permitted  the  appellant  to 
withdraw  his  claim  after  it  had  been  submitted.  The  request 
to  be  permitted  to  withdraw  the  claim  was  not  made  until  after 
the  cause  had  been  argued  and  submitted,  and  adjourned  for 
decision.  Afterwards,  on  the  saine  day,  the  appellant  applied 
to  the  surrogate,  ex  parte,  to  be  permitted  to  withdraw  his 
claim,  and  repeated  his  request  when  the  parties  met  before 
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the  surrogate  to  hear  his  decision.  I  think  it  was  too  late  to 
withdraw  the  claim,  after  the  submission  of  the  cause,  and  the 
separation  of  the  parties.  {Hess  v.  Beekman,  11  John.  Rep, 
457.     Laihrop  v.  Briggs^  8  CowerCs  Rep.  171.) 

The  principal  question  involved  in  this  appeal  is  whether  the 
surrogate  erred  in  refusing  to  allow  that  item  in  the  appellant's 
account  charged  as  '*  fees  sol.  and  counsel,  including  expenses 
in  obtaining  money,  &c.  $150,00."  If  any  part  of  this  charge 
was  properly  allowable,  it  was,  as  proved  by  Mr.  Frothingham, 
to  the  extent  of  only  one  half  the  sum  charged.  But  I  do  not 
see  upon  what  principle  any  part  of  the  charge  could  have  been 
allowed,  on  the  proof  before  the  surrogate.  It  appeared  that 
the  services  in  question  were  all  rendered  before  the  appellant's 
appointment  as  guardian.  And  it  does  not  strengthen  the 
claim  at  all  that  the  appellant  was  employed  by  the  minor. 
She  was  incapable,  in  law,  of  contracting  for  such  services. 
Upon  the  settlement  of  the  accounts  of  a  guardian,  the  surro- 
gate is  not  authorized  to  make  any  allowance  to  such  guardian 
for  services  rendered,  or  expenses  incurred,  by  him  previous  to 
his  appointment  as  guardian.  Such  services  and  expenses  are 
not  those  of  the  guardian.  And  for  the  services  of  the  guardian, 
as  such,  the  compensation  is  limited  to  the  commissions  allowed 
by  law.  (2  R,  S.  214,  §  36,  3d  ed,)  Nor  would  it  have  estab- 
lished the  claim  of  the  appellant,  before  the  surrogate,  if  he  had 
proved  a  promise  to  pay  for  such  services,  made  by  the  ward 
after  she  became  of  age.  Such  a  promise  might  give  a  right 
of  action  in  a  court  of  law,  for  personal  services,  but  not  a  right 
to  charge  as  guardian.  In  such  a  case  it  would  be  a  promise 
after  the  guardianship  ceased,  to  pay  for  services  rendered  be- 
fore the  guardianship  commenced.  Over  such  matters  the  sur- 
rogate had  no  jurisdiction. 

The  decree  of  the  surrogate  was  right,  and  must  be  affirmed 
with  costs,  but  without  prejudice  to  the  appellant's  right  to  re- 
cover for  his  services,  in  an  action  at  law« 
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Previous  to  the  adoption  of  the  revised  statutes,  an  executory  devise  limited  up- 
on an  indefinite  failure  of  issue  was  void,  because  it  might  not  vest  within  the 
compass  of  twenty-one  years  and  nine  months  after  a  life  or  lives  in  being. 

Where  an  executory  devise  was  made  dependant  on  the  first  taker's  "  dying  with- 
out lawful  issue,"  such  words,  unexplained,  had  a  fixed  legal  signification,  and 
imported  an  indefinite  failure  of  issue,  and  not  a  failure  of  issue  living  at  the 
death  of  the  first  taker. 

4.  different  interpretation  will,  however,  be  given  to  such  and  similar  words 
where  there  are  other  provisions  of  the  will  showing  that  the  testator  intended 
a  fidlure  of  issue  living  at  the  death  of  the  first  taker. 

Where  an  executory  devise,  limited  upon  the  first  taker's  dying  wWumt  lawful  is- 
sue was  made  subject  to  the  payment,  by  the  executory  devisee,  of  legacies  to 
three  persons  then  in  being,  when  they  should  severally  become  of  age,  it  was 
held  that  the  testator  did  not  contemplate  an  indefinite  failure  of  issue,  but 
that  he  must  have  intended  the  estate  to  vest  on  the  death  of  the  first  taker. 

An  executoiy  devise  is  void  where  it  is  repugnant  to  the  absolute  ownership  and 
power  of  disposal  given  to  the  first  taker.  Otherwise  when  the  jus  disponendi 
is  conditional. 

Where  the  testator  devised  land  to  T.,  his  heirs  and  assigns  fi>rever,  provided  the 
said  T.  should  not  sell  the  same  within  fifteen  years,  unless  to  one  of  his  chil- 
dren ;  and  in  case  said  T.  died  without  lawful  issue,  the  estate  to  go  to  A.,  his 
heirs  and  assigns  forever,  it  was  keld  that  the  devise  to  T.  was  subject  to 
two  conditions ;  and  that  if  he  sold  to  one  of  his  brothers  within  the  fifteen 
years,  or  to  any  other  person  after  that  time,  the  grantee  in  either  case,  would 
take  the  land  subject  to  the  other  contingency,  viz.  the  death  of  T.  without 
lawful  issue. 

Tlie  mere  taking  of  a  quit-claim  deed  does  not  estop  the  grantee  from  questioning 
^e  title  of  his  grantor.  The  rule  is  otherwise,  as  between  vendor  and  vendee 
befi>re  conveyance,  and  between  landlord  and  tenant.  In  both  these  cases  the 
possession  must  first  be  surrendered  before  the  tiUe  can  be  questioned. 

There  is  no  estoppel  except  where  the  occupant  is  under  an  obligation,  express 
or  implied,  to  restore  the  possession  at  some  time  or  in  some  event 

But  wh^re  by  an  indenture  freely  executed  between  the  parties,  T.  covenanted 
that  if  a  certain  condition  was  not  performed  within  a  stipulated  time,  A.  might 
enter  upon,  and  hold,  and  eiij«^  the  premises,  he  was  held  to  be  estopped  fiom 
questioning  A.'s  right. 

And  where  a  party  is  estopped  by  deed,  all  persons  claiming  under  or  through 
him,  are  equally  bound  by  the  estoppel. 
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This  was  an  actioD  of  ejectment  brought  by  Patience  Hill 
against  Whiteside  Hill,  to  recover  land  lying  in  the  county  of 
Washington.  The  cause  was  tried  before  Willard,  circuit 
judge,  at  the  W^ashington  circuit,  in  October,  1845.  The  fol- 
lowing facts  appeared  on  the  trial.  Alexander  Hill  died  seised 
of  the  premises  in  question,  in  1809,  leaving  a  last  will  and  tes- 
tament, which  contained  the  follow^ing  devise  : 

"  Item.  And  whereas  I  have  heretofore  by  my  several 
deeds  of  conveyance,  given  and  granted  to  my  sons,  William 
Hill,  James  Hill,  Peter  Hill,  and  Whiteside  Hill,  such  parts 
and  proportion  of  my  landed  estate  as  I  intend,  therefore  I  give 
and  devise  unto  my  son  Thomas  Hill,  all  the  residue  of  my 
real  estate,  and  to  his  heirs  and  assigns  forever.  Provided  al- 
ways and  my  will  is,  that  the  said  Thomas  shall  not  sell  or 
convey  the  estate  hereby  devised  to  him,  within  fifteen  years 
after  my  decease,  unless  such  sale  shall  be  made  to  some  one 
of  my  children  ;  and  tn  case  my  said  son  Thomas  shall  die 
without  lawful  issue,  then  and  in  such  case,  the  said  real  es- 
tate is  hereby  given  and  deviled  to  Alexander  Hill,  my  grand- 
son, the  son  of  James  Hill,  and  to  his  heirs  and  assigns 
forever ;  subject  to  the  payment  of  one  hundred  dollars  to  Alex- 
ander Hill,  the  son  of  Peter  Hill,  when  of  age ;  of  one  hundred 
dollars  also  to  my  grandson  Alexander  Hill  the  son  of  Whiteside 
Hill,  when  of  age ;  and  one  hundred  dollars  to  my  grandson 
Alexander,  the  son  of  Francis  McLean,  when  he  comes  of 
age." 

It  was  admitted  that  the  premises  claimed  in  the  declaration 
were  included  in  the  above  devise,  and  were  in  the  possession 
of  the  defendant  at  the  time  of  the  commencement  of  this  suit. 

Thomas  Hill  died  in  November,  1842,  leaving  seven  children. 
The  maiden  name  of  the  mother  of  said  children,  was  Polly 
Pitts.  She  was  married  to  said  Thomas  Hill,  by  Charles  F. 
Ingalls,  Esq.,  a  justice  of  the  peace  of  Washington  county,  in 
1827.  She  had  three  children  by  said  Thomas  Hill,  before 
said  marriage,  and  four  afterwards.  The  said  Polly,  previous 
to  her  marriage  with  Thomas  Hill^  and  previous  to  the  birth 
of  said  children,  had  been  legally  married  to  one  George  Foree, 
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who  was  still  living  at  the  time  of  the  trial.  Such  marriage  had 
never  been  dissolved  or  annulled.  Thomas  Hill  was  never 
married  to  any  one  except  said  Polly,  and  left  no  children  ex- 
cept those  born  of  said  Polly.  Alexander  Hill,  the  grandson 
of  the  testator,  and  son  of  James  Hill,  named  in  said  will,  dted 
in  February,  1S44,  leaving  no  widow,  but  five  lawful  children, 
bis  heirs  at  law,  of  whom  the  plaintiff  in  this  suit  was  one,  who 
was  over  21  years  of  age  when  this  suit  was  brought.  Both 
Thomas  Hill,  and  said  Alexander  Hill,  the  son  of  James  Hill, 
died  before  this  suit  was  commenced.  Alexander  the  son  of 
Peter  Hill,  Alexander  the  son  of  Whiteside  Hill,  and  Alex* 
ander  the  son  of  Francis  McLean,  were  still  living,  and  the 
youngest  of  them  was  born  in  1806. 

On  these  facts  the  plaintiff  rested;  when  the  defendant 
moved  for  a  nonsuit  on  two  grounds:  Ist.  That  the  executo- 
ry devise  over  to  Alexander  Hill,  the  father  of  the  plaintiff,  was 
void  for  being  too  remote,  and  contemplating  an  indefinite 
failure  of  issue.  2d.  That  the  limitation  of  said  real  estate 
over  to  Alexander  Hill,  the  father  of  the  plaintiff,  was  void  as 
being  repugnant  to  the  absolute  ownership  and  power  of  dispo- 
sal given  to  Thomas  Hill  by  the  said  will.  The  circuit  judge 
sustained  these  objections,  and  decided  that  the  action  could 
not  be  maintained ;  and  the  plaintiff's  counsel  excepted. 

The  counsel  for  the  plaintiff  then  offered  to  read  in  evidence 
the  following  instrument,  the  execution  of  which  was  admitted: 

^^  Whereas,  Alexander  Hill,  late  of  Cambridge,  in  the  county 
of  Washington,  deceased,  in  and  by  his  last  will  and  testament, 
bearing  date  the  twenty-second  day  of  December,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eight,  did,  among 
other  things  devise  as  follows,  [reciting  the  clause  of  the  will 
above  set  forth.]  Now  this  indenture  made  the  sixteenth  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighteen,  between  Alexander  Hill  of  the  town  of  Cam- 
bridge, in  the  county  of  Washington,  son  of  James  Hill  of  Cam- 
bridge, aforesaid,  the  persons  named  in  the  said  in  part  recited 
will,  of  the  first  part,  and  Thomas  Hill  of  Cambridge  aforesaid, 
of  the  second  part,  witnesseth  that  the  said  party  of  the  first 
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part  for  and  in  consideration  of  the  sum  of  one  hundred  dollars, 
money  of  account  of  the  United  States,  to  be  paid  as  is  herein- 
after mentioned,  hath  granted,  bargained,  sold,  released  and 
quit-claimed,  and  by  these  presents  doth  grant,  bargain,  sell, 
release  and  quit-claim  unto  the  said  party  of  the  second  part, 
bis  heirs  and  assigns  forever,  all  his  right,  title,  claim,  interest 
aod  demand  of,  in,  to  or  out  of  the  said  real  estate  so  devised  to 
the  said  Thomas  Hill,  and  in  case  of  bis  death  without  lawful 
issue  to  the  said  Alexander  Hill,  his  heirs  and  assigns.  To- 
gether with  all  and  singular  the  rights,  members,  privileges  and 
appurtenances  thereunto  appertaining  and  belonging,  and  the  re- 
version and  reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof.  To  have  and  to  hold  the  same,  to  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  upon  the  ex- 
press condition^  that  the  said  party  of  the  second  part  shall  withiu 
four  years  from  the  date  hereof,  pay  to  the  said  party  of  the  first 
part,  his  heirs,  executors  or  administrators,  the  sum  of  one  hun- 
dred dollars  with  interest,  and  upon  the  further  conditiooj 
that  if  it  shall  happen  that  the  said  Thomas  Hill  shall  die 
without  lawful  issue,  then  the  said  executors,  administrators 
or  assigns  of  the  said  Thomas  shall  pay  to  Alexander  Hill 
the  son  of  Peter  Hill,  and  to  Alexander  HiU  the  son  of  White- 
side Hill,  and  to  Alexander  the  son  of  Francis  McLean,  the  sum 
of  one  hundred  dollars  each,  and  cause  the  said  Alexander  to 
be  wholly  exonerated  therefrom  according  to  the  true  intent 
and  meaning  of  the  aforesaid  last  will  and  testament.  And  it 
is  hereby  mutually  covenanted  and  agreed,  that  if  it  shall  hap- 
pen that  the  said  Thomas  shall  die  without  lawful  issue,  and 
this  last  condition  shall  not  be  fully  and  completely  performed 
within  six  months  from  his  decease,  then,  and  in  that  case,  it 
shall  and  may  be  lawful  for  the  party  of  the  first  part,  his  heirs 
or  assigns  to  enter  upon  the  said  premises,  and  have,  hold,  and 
enjoy  the  same  as  his  and  their  own,  without  any  let,  hin- 
drance or  molestation  of  the  party  of  the  second  part,  his  heirs 
or  assigns.  And  it  is  further  covenanted  and  agreed,  that  if  it 
shall  happen  that  the  sum  of  one  hundred  dollars  above  men- 
ttooed  to  be  paid,  to  the  party  of  the  first  part,  shall  not  be  paid 
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as  above  mentioned,  it  shall  and  may  be  lawful  for  the  party 
of  the  first  part,  his  heirs  or  assigns,  to  enter  upon  ihe  premises 
6o  devised  to  the  said  Thomas  Hill,  and  to  hold  and  enjoy  the 
same,  until  he  or  they  shall  have  received  the  said  sum  with 
interest  and  costs  out  of  the  rents  and  profits  thereof. 

In  witness  whereof,  the  parties  have  hereunto  set  their  hands 
and  seals  the  day  and  year  above  written. 

Signed,  sealed  and  delivered  in  presence  of  J.  Williams. 

[Signed]  7«°»^*«  Hill,  Fl.  s.l 

'•    ^       J  Alexander  Hill."  [l.  s.] 

The  plaintifi*  offered  also  to  prove  that  the  three  legacies  of 
one  hundred  dollars  each  mentioned  in  the  will  to  be  paid  to 
Alexander  the  son  of  Peter  Hill,  to  Alexander  the  son  of  White-> 
side  Hill,  and  to  Alexander  the  son  of  Francis  McLean,  had 
not  nor  had  any  part  of  them,  been  paid,  though  payment  of 
the  same  was  demanded  by  the  legatees,  from  the  executors 
of  Thomas  Hill  eight  months  after  the  death  of  said  Thomas 
Hill.  It  was  conceded  that  the  executors  of  said  Thomas  Hill 
did  not  know  of  the  provisions  in  the  agreement  of  16th  May, 
1818,  for  the  payment  of  said  legacies,  till  about  eight  months 
after  the  death  of  said  Thomas  Hill.  All  this  evidence  was  re^ 
jected  by  the  circuit  judge,  whq  directed  a  nonsuit  to  be  en^ 
tered.  To  which  decision  the  plaintiff's  counsel  excepted,  and 
moved  for  a  new  trial,  on  a  bill  of  exceptions. 

E.  D.  Culver  J  for  the  plaintiff. 

Charles  F,  IngaUs^  for  the  defendants 

By  the  Courts  Parker,  J.  The  first  question  td  be  deter- 
mined in  this  cause,  is  whether  Alexander  Hill,  the  son  of  James 
Hill  and  grandson  of  the  testator,  took  any  estate  Under  the 
will.  This  depends  upon  the  legal  construction  applicable  to 
the  language  of  the  devise  when  the  will  took  effect,  which 
was  in  1809.  The  testator  devised  the  real  estate  to  his  son 
Thomas  HiU,  "  and  to  his  heirs  and  assigns  forever,"  and  added, 
"  provided  always  and  my  will  is,  that  the  said  Thomas  shall 
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not  sell  or  convey  the  estate  hereby  devised  to  him,  within 
fifteen  years  after  my  decease,  unless  such  sale  shall  be  made 
to  some  one  of  my  children  ;  and  in  case  my  said  son  Thomas 
shall  die  without  lawful  issue,  then  and  in  such  case  the  said 
real  estate  is  hereby  given  and  devised  to  Alexander  Hill  my 
grandson,  the  son  of  James  Hill,  and  to  his  heirs  and  assigns 
forever,  subject  to  the  payment  of  one  hundred  dollars  to  Alex- 
ander Hill  the  son  of  Peter  Hill,  when  of  age,  of  one  hundred 
dollars  also  to  my  grandson  Alexander  Hill  the  son  of  Whiteside 
Hill,  when  of  age,  and  one  hundred  dollars  to  my  grandson 
Alexander  the  son  of  Francis  McLean,  when  he  comes  of  age." 
It  is  claimed  by  the  defendant's  counsel  that  the  executory 
devise  over  to  Alexander  Hill  was  void  on  two  grounds ;  1. 
Because  it  is  too  remote,  depending  on  an  indefinite  failure  of 
issue ;  and  2dly,  because  it  is  repugnant  to  the  absolute  owner- 
ship and  power  of  disposal  given  to  Thomas  Hill  by  the  will. 
I.    Where  a  devise   is  limited   on  an  indefinite  failure  of 
issue  it  is  void  because  it  may  not  vest  within  the  compass  of 
twenty-one  years  and  nine  months  after  a  life  or  lives  in  being. 
(4  Kent's  Com.  17,  271.     1  Sid,  451.     1  Simons,  173,  267. 
11  Wend.  279.)     An  executory  devise  is  not  good,  unless  by 
the    contingency    upon   which   it  depends,   the   estate   must 
necessarily,  by  the  terms  employed,  vest  within  the  time  pre- 
scribed.    Previous  to  the  adoption  of  the  revised  statutes,  it  had 
been  well  settled  by  a  long  series  of  judicial  decisions  in  Eng- 
land and  this  country,  that  where  an  executory  devise  was 
made  dependent  on  the  first  taker's  dying  without  issue,  it  meant 
an  indefinite  failure  of  issue,  and  not  a  failure  of  issue  living  at 
the  death  of  such  prior  devisee.     It  is  unnecessary  for  me  to  re- 
view the  cases,  or  to  state  the  reasons  upon  which  ihey  rested. 
This  has  been  very  fully  and  satisfactorily  done  by  Ch.  J.  Sav- 
age, in  Patterson  v.  Ellis,  (11  Wefid.  259,)  and  by  Chancellor 
Kent,  (4  KenCs  Com.  273.)     In  Patterson  v.  Ellis,  the  words 
were  without  leaving  lawful  issue.     In  Doe  v.  Ellis,  (9  Eastj 
382,)  they  were  without  leaving  issue.    The  words  in  Belts  v, 
Gillespie,  (5   Randolph,  273,)   were  without  lawful  issue. 
These  words,   therefore,  unexplained,  had,   previous   to  the 
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change  in  the  law  made  by  the  revised  statutes,  a  fixed  and 
definite  legal  signification,  and  were  to  be  understood  as  mean- 
ing an  indefinite  failure  of  issue. 

It  sometimes  happened,  however,  that  there  were  other  pro- 
visions in  the  will,  authorizing  the  inference  that  the  testator 
intended  a  failure  of  issue  living  at  the  death  of  the  first  taker ; 
in  which  case  the  executorv  devise  is  sustainable.  In  this  case 
the  plaintiff  claims  that  there  is  such  an  explanation  of  the  tes- 
tator's intent,  in  the  fact  that  the  executory  devise  in  question 
was  made  subject  to  the  payment  of  three  several  sums  of  one 
hundred  dollars  each  to  three  other  grandsons  when  they 
should  respectively  become  of  age.  It  is  contended  that  these 
legacies,  being  payable  to  persons  then  in  being,  the  testator 
could  not  have  contemplated  a  contingency  that  might  have 
happened  after  the  expiration  of  twenty-one  years  beyond  lives 
then  in  being,  but  must  have  intended  it  to  have  occurred  on  the 
death  of  Thomas.  There  are  many  cases  where  the  courts  have 
seized  hold  of  a  peculiar  expression  to  take  the  case  out  of  the 
general  rule  and  give  effect  to  an  executory  devise.  And  there 
are  several  in  which  the  testator's  intent  has  been  gathered  from 
the  character  of  the  estate  given  over  to  the  executory  devisee, 
or  the  charges  made  upon  it. 

In  Roe  V.  Jeffrey,  (7  T.  R.  692,)  decided  in  1798,  the  devise 
was  to  A.  for  life,  and  after  her  decease  to  the  testator's  daugh- 
ter M.  for  life,  and  after  her  death  to  his  grandson  T.,  son  of 
W.,  and  to  his  heirs  forever ;  but  in  case  his  said  grandson 
should  depart  this  life  and  leave  no  issue,  then  the  property  to 
return  to  E.,  M.  and  S.,  three  daughters  of  W.,  and  the  survivor 
or  survivors  of  them,  to  be  equally  divided  between  them  share 
and  share  alike.  The  court  held  that  this  meant  a  failure  of  is- 
sue at  the  death  of  the  first  taker,  and  not  an  indefinite  failure  of 
issue  ;  and  one  of  the  reasons  given  by  Lord  Kenyon  for  this 
decision  was,  "  for  the  persons  to  whom  it  was  given  over  were 
then  in  existence,  and  life  estates  only  are  given  to  them." 
This  case  was  approved  by  Sir  William  Grant,  master  of  the 
rolls,  in  Barlow  v.  Salter,  (17  Ves.  479,)  decided  in  1810,  who 
said  ''  when  nothing  but  a  life  estate  is  given  over,  the  failure 
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of  issue  must  necessarily  be  iatended  to  be  a  failure  withio  tbe 
compass  of  that  life  f  though  he  held  that  the  same  rule  did 
not  apply  where  the  entire  estate  is  given  over  to  four  persons, 
though  one  taker  was  confined  to  a  life  estate,  it  being  pro- 
vided that  after  her  death  it  should  go  to  the  survivors. 

But  the  case  of  Doe  v.  Webber,  (1  Bam.  4*  -^W.  713,)  de- 
cided in  1818,  is  still  more  like  that  under  consideration.  There 
the  testator  devised  to  his  niece,  Mary  Hiles,  and  then  pro- 
ceeded as  follows:  '^And  my  will  is  that  in  ca^  my  niece 
Mary  Hiles,  shall  happen  to  die,  and  leave  no  child  or  children, 
then  my  will  is,  and  I  give,  devise  and  bequeath  unto  mj 
niece,  Jane  Barnes,  all  my  freehold  land  and  tenements,  called 
or  known  by  the  name  of  Witheridge  and  south  Huckham,  to 
her  and  her  heirs  forever,  paying  the  sum  of  one  thousand 
pounds  of  lawful  money  of  Great  Britain,  unto  the  executor  or 
executors  of  my  niece,  Mary  Hiles,  or  to  such  person  as  she  by 
ber  last  will  and  testament  shall  direct."  Lord  EUenborougb, 
Cb.  J.,  after  holding  that  the  words  "  leave  no  child  or  chil- 
dren," were  equivalent  to  '^  dying  without  issue,"  said  that  tbe 
payment  of  the  £1(X)0  being  a  personal  provision,  and  being 
made  to  a  person  or  persons  appointed  by  Mary  Hiles  in  her 
will,  the  event  contemplated  by  the  testatrix  was  an  approxi- 
mate and  not  a  remote  event,  namely,  a  failure  of  issue  at  Mary 
Qiles'  death,  and  not  an  indefinite  failure  of  issue  which  might 
happen  at  any  remote  period. 

Tbe  reasons  given  by  Lord  EUenborougb  apply  as  fully  to 
the  case  before  us  as  to  the  one  last  cited.  Here  the  legacies  to 
which  the  executory  devise  is  subject,  were  personal  provisions 
for  three  of  his  gr^indsons  then  living,  and  by  requiring  pay- 
ment to  be  made  when  they  should  severally  become  of  age,  it 
is  evident  the  testator  did  not  contemplate  a  remote  event. 
There  is  in  truth,  more  reason  for  saying  so  in  this  case  than  i(i 
I)oe  v.  WebbeTy  where  payment  was  not  to  be  made  to  a  per- 
son then  living,  but  to  the  executors  of  a  person  then  Uving, 
Dere  the  persons  to  receive  the  payments  were  then  living,  and 
the  paymeqts  were  to  be  made  at  an  early  period  of  their  lives^ 
respectively. 
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I  think  therefore,  it  is  clear  from  the  explanation  thQ0  given 
by  the  testator,  that  he  did  not  mean  the  words  <'  dying  without 
lawful  issue "  should  be  taken  in  their  usual  legal  sense,  but 
that  he  intended  by  them  a  failure  of  issue  at  the  time  of  his 
death. 

11.  It  is  next  contended  that  the  executory  devise  is  void  be* 
<^iise  repugnant  to  the  absolute  ownership  and  power  of  dispo- 
sal givefi  to  Thomas  Hill  by  the  will. 

It  is  true  a  valid  executory  devise  cannot  subsist  under  ah 
Absolute  power  of  disposition  in  the  first  taker.  So  in  Jackson 
▼.  Brewster,  (10  John.  Rep.  19,)  where  B.  by  his  last  will,  after 
devising  a  certain  lot  of  land  to  his  son  Moses,  his  heirs  and 
assigns  forever,  declared  as  follows :  "  In  case  my  son  Moses 
should  die  without  lawful  issue,  the  said  property  he  died  pos- 
sessed of,  I  will  to  my  son  Y."  d&c.  it  was  held  the  limitation 
over  was  void  as  being  repugnant  to  the  absolute  ownership 
and  power  of  disposal  of  the  property  given  to  Moses  by  the 
will.  {See  also  Jackson  v.  Delancy,  13  John.  Rep.  552 ;  JboAr- 
son-v.  Robbins,  16  Id.  537;  Putnam  w.  Ellis,  11  WendelVs 
Rep.  276 ;  Helmer  v.  Shoemaker,  22  Id.  137 ;  4  Kenfs  Com. 
270.)  In  all  these  cases  of  the  giving  to  the  first  taker  an  ab- 
solute property,  there  was  an  attempt  to  give  to  the  executory 
devisee  such  part  of  the  property  as  should  not  be  sold  or  dis- 
posed of  by  the  first  devisee.  But  the  case  before  us  is  of  a  dif- 
ferent character.  To  understand  properly  the  estate  devised  to 
Thomas,  all  the  parts  of  the  devise  must  be  considered  togeth- 
er. It  is  true  it  commences  by  giving  the  property  to  him  and 
his  heirs  forever ;  but  this  expression  is  qualified  by  the  subse- 
quent limitation.  {Doe  v.  Ellis,  9  Ea^t,  382.)  And  I  have 
already  shown,  in  deciding  the  first  point,  that  Thomas  took 
only  an  estate  determinable  on  his  dying  without  issue  living 
at  the  time  of  his  death.  The  condition  on  which  this  estate 
is  given — that  Thomas  shall  not  sell  or  convey  it  within  fifteen 
years  after  the  death  of  the  testator — does  not  enlarge  the  estate. 
The  testator  did  not  devise  the  estate  to  Thomas,  his  heirs,  &,c* 
absolutely,  but  on  two  express  conditions;  one,  that  he  should 
liot  die  without  lawftd  issue,  and  the  other  that  he  should 
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alien  within  fifteen  years  after  the  death  of  the  testator,  except 
to  some  one  of  the  testator's  children.  The  jus  disponendi 
was  not  therefore  absolute^  but  conditional.  If  Thomas  sold  to 
one  of  his  brothers  within  the  fifteen  years,  or  to  any  other  per- 
son after  that  time,  the  grantee  in  either  case  would  take  the 
land  subject  to  the  same  contingency,  that  is,  the  death  of 
Thomas  without  lawful  issue ;  and  upon  the  happening  of  that 
contingency,  such  grantee  would  be  divested  of  th^  eftate.  I 
think  therefore  the  second  objection  is  not  tenaMe. 

III.  Though  not  necessary  to  the  decisicm  of  this  cause,  if  I 
am  right  on  both  the  first  and  second  points,  yet  for  greater 
caution,  I  proceed  to  consider  the  legal  effect  of  the  instrument 
executed  by  the  parties  on  the  16th  day  of  May,  1818.  At  that 
time  Thomas  Hill  was  in  possession  of  the  real  estate  in  ques- 
tion, having  entered  under  the  devise  to  him  in  the  will.  His 
right  to  the  possession  at  that  time  was  not  questioned,  and 
could  not  be  questioned  under  any  construction  of  the  language 
of  the  devise.  The  instrument  in  question  was  a  quit-claim 
deed,  by  which  Alexander  the  son  of  James  granted,  bargained, 
sold,  released  and  quit-claimed  to  Thomas  Hill,  all  the  interest 
he  took  under  the  will,  for  the  consideration  of  one  hundred 
dollars.  This  conveyance  was  however  made  dependent  upon 
two  conditions  subsequent ;  first,  that  Thomas  Hill  should  pay 
the  grantee  tlie  said  sum  of  one  hundred  dollars,  within  four 
years  from  the  dale ;  and  secondly,  the  further  condition  that 
if  Thomas  Hill  should  die  without  lawful  issue,  his  personal 
represeulativet»  should  pay  to  the  legatees  mentioned  in  the  will 
the  three  several  legacies  of  one  hundred  dollars  each,  "  and 
cause  the  said  Alexander,  to  be  wholly  exonerated  therefrom 
according  to  the  true  intent  and  meaning  of  the  aforesaid  last 
will  and  testament."  To  this  was  added  a  covenant  that  if  the 
said  Thomas  should  die  without  lawful  issue,  and  if  this  last 
condition  should  not  be  fully  and  completely  performed  within 
six  months  from  his  decease,  it  should  be  lawful  for  the  gran- 
tee, his  heirs  and  assigns,  to  enter  upon  the  said  premises,  and 
have,  hold  and  enjoy  the  same  as  his  and  their  own.  A 
further  covenant  provided,  that  if  the  said  sum  of  one  hundred. 
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doUare  was  not  paid  to  the  graotee,  he  might  enter  apon  and 
hold  said  premises,  till  he  should  have  received  the  said  sum 
and  interest  out  of  the  rents  and  profits.  This  instrument  was 
signed  and  sealed  by  both  the  parties  to  it.  It  is  claimed  that 
this  instrument  operates  as  an  estoppel,  and  precludes  the  de- 
fendants' questioning  the  plaintiff's  title.  Lord  Coke  divides 
estoppels  into  three  kinds,  viz.  by  matter  of  record,  as  by  letters 
patent,  fine,  common  recovery  and  pleading  ;  by  matter  in  wri- 
ting, as  by  deed  indented ;  and  by  matter  in  pais,  as  by  livery, 
by  entry,  by  acceptance  of  rent,  and  by  partition.  (Co.  Litt. 
352,  a.) 

The  mere  taking  of  a  quit-claim  deed  would  not  have  estop- 
ped Thomas  Hill  from  questioning  the  title  of  his  grantor. 
Thomas  Hill  did  not  enter  under  the  quit-claim  deed.  He  was 
already  in  possession,  and  had  a  right  to  protect  himself  agaihst 
litigation  by  buying  in  claims  made  by  others,  without  invali- 
dating his  legal  rights,  or  subjecting  himself  to  any  allegiance 
to  others.  The  rule  is  otherwise,  as  between  vendor  and  ven- 
dee before  conveyance,  and  between  landlord  and  tenant.  In 
both  these  cases  the  possession  must  first  be  surrendered  before 
the  title  can  be  questioned.  The  rule  is  now  well  established 
that  there  is  no  estoppel  except  where  the  occupant  is  under  an 
obligation,  express  or  implied,  to  restore  the  possession  at  some 
time,  or  in  some  event.  {Jackson  v.  Spear,  7  Wend.  401. 
Jackson  v.  Leek,  12  Id,  105.  Osterhout  v.  Shoemaker,  3 
ITill,  613.)  The  only  exception  to  this  rule  has  been  that  in 
ejectment  for  dower,  the  grantee  of  the  husband  was  estopped 
from  denying  the  grantor's  title.  [Sherwood  v.  Vaudenbttrsi'h, 
2  HiU,  303.  Bowne  v.  Potter,  17  Wend.  164.)  And  even  this 
exception  has  been  recently  overruled  by  the  court  of  appeals, 
in  Sparrow  v.  Kingman,  (1  Comstock^s  Rep.  242.) 

But  Thomas  Hill  went  beyond  the  mere  taking  of  a  deed. 
He  covenanted  that  if  the  second  condition  subsequent  was  not 
performed  within  six  months  from  his  decease,  his  grantor,  his 
heirs  or  assigns,  might  enter  upon  and  hold  and  enjoy  the 
premises.  The  plaintiff  does  not  rest  upon  an  estoppel  in  pais, 
but  on  an  estoppel  by  matter  in  writing,  by  deed  indented. 
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The  parties  have  mutually  adjusted  their  legal  rights^  by  aa 
iudenture  fully  executed  between  them,  aud  are  mutually  as* 
topped  from  questioning  it.  Thomas  Hill  might  perhaps  have 
stood  upon  his  title  under  the  will,  if  he  had  not  chosen  to  sur- 
render it.  Having  covenanted  to  yield  up  the  possession  on  a 
certain  condition,  he  is  as  much  bound  to  do  so  as  if  he  had  be- 
come the  tenant  of  the  executory  devisee,  by  attorning  to  him, 
paying  him  rent,  and  agreeing  to  restore  the  possession  at  the 
end  of  the  stipulated  term. 

It  is  said  this  covenant  by  Thomas  HiU  is  without  consider- 
ation, because  the  grantors  had  no  legal  interest  in  the  prem- 
ises. I  have  come  to  a  different  conclusion.  But  suppose  the 
executory  devise  to  be  void.  Yet  under  it  Alexander  made  a 
claim  to  the  premises.  The  validity  of  that  claim  depended 
updn  a  construction  of  the  will,  perhaps  uncertain  and  difficult — 
certainly  unsettled — between  the  parties.  Thomas  HiU  had  a 
right  to  settle  that  claim  for  himself.  If  nothing  more,  to  buy 
his  peace  by  avoiding  a  lawsuit ;  and  with  as  full  a  knowledge 
of  his  legal  rights  as  the  other  party,  he  entered  into  the  agree- 
ment before  us.  He  agreed  to  pay,  and  did  pay,  one  hundred 
dollars  for  the  release  in  question,  and  agreed  also  to  pay  the 
three  legacies  of  one  hundred  dollars  each,  to  which  the  execu- 
tory devise  was  subject,  and  as  a  further  consideration  cove- 
nanted that  the  executory  devisee  might  take  the  possession  if 
he  failed  to  pay.  The  possession  must  follow  the  agreement 
Where  a  party  is  estopped  by  a  deed,  all  persons  claiming  un- 
der or  through  him  are  equally  bound  by  the  estoppel.  {Stow 
V.  Wj/se,  7  Conn.  Rep.  214.) 

The  defendant  may  perhaps  be  entitled  to  equitable  relief, 
by  showing  some  sufficient  excuse  for  non-payment  of  the  leg- 
acies at  the  time  agreed  upon,  and  by  tendering  performance 
of  the  condition.  But  in  this  suit  we  can  regard  only  the  strict 
legal  right. 

I  think,  therefore,  the  circuit  judge  erred  in  directing  a  non* 
suit,  and  that  a  new  trial  should  be  granted  ;  costs  to  abide  the 
event 

New  trial  granted. 


I 
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Tator  vs.  Tator  and  New. 

Where,  by  a  will  executed  previous  to  the  revised  statutes,  the  testator  devised  a 
fium  to  his  son  C,  and  directed  that  if  C.  should  "  die  without  heirs  lawfully  be- 
gotten" the  same  should  go  to  the  testator's  sons,  John,  Jacob  and  (George,  in 
fte ;  Held  that  the  executory  devise  was  limited  on  an  indefinite  failure  of  issue, 
and  was  therefore  void. 

An  indefinite  iaUure  of  issue  occurs  when  the  issue  or  descendants  of  the  first 
taker  become  extinct,  without  reference  to  any  particular  time  or  event.  Per 
-    Parker,  J. 

An  executory  devise  it  void  when  it  is  limited  upon  a  contingency  that  will  not  ne- 
cessarily occur  within  twenty-one  years  and  nine  months  after  a  life  or  lives  in 
being.  It  is  not  sufficient  that  the  event  may  occur  within  the  prescribed  limit 
It  must,  by  its  terms,  happen  within  the  time  mentioned,  or  the  executory  de- 
vise will  be  inoperative. 

It  is  only  where  the  devise  over,  after  the  termination  of  a  particular  estate,  is  of 
a  Ufe  estate  oiUyy  or  where  some  charge  is  made  upon  it,  payable  to  some  per- 
son in  being,  or  his  executors,  that  it  will  be  regarded  as  explaining  the  words 
of  limitation  to  mean  a  definite  failure  of  issue.  Where  the  entire  estate  is 
given  to  the  executoiy  devisee  a  different  rule  prevails. 

It  is  a  general  rule  that  where  lands  are  devised  without  words  of  perpetuity,  and 
in  consideration  thereof  the  devisee  is  charged  personally  with  the  payment  of 
money,  he  takes  a  fee  by  implication.  And  U  seems  this  rule  also  prevails 
where,  in  addition  to  the  personal  charge,  the  legacy  is  made  a  lien  upon  the 
lands  devised.    Per  Parker,  J. 

It  is  only  where  there  is  no  personal  chaige  as  a  consideration  for  the  devise,  and 
the  chaige  is  excluisvely  on  the  land,  that  the  life  estate  is  not  enlarged  into  a 
fee.  But  a  fee  cannot  be  taken  by  implication,  when  the  estate  of  the  first 
taker  is  particularly  described  in  the  will  to  be  otherwise. 

This  was  an  action  of  ejectment,  tried  before  Parker,  late 
circuit  judge,  at  the  Columbia  circuit,  in  March,  1846.  The 
|dea  was  the  general  issue.  On  the  trial,  the  parties  stipulated 
and  agreed  upon  the  following  facts  as  evidence  in  the  cause, 
to  wit  That  John  G.  Tator  of  the  town  of  Ghent,  in  the  coun- 
ty of  Columbia,  in  his  lifetime  was  seised  in  fee  simple  of  the 
premises  described  in  the  declaration  in  this  cause,  an4  that  in 
the  month  of  October,  1827,  be  died  so  seised  of  the  said  prem- 
T^at  previous  to  his  death,  and  on  the  15th  of  May, 
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1827,  the  said  John  G.  Talor  made,  in  due  form  of  law  to  pass 
real  estate,  his  last  will  and  testament.  .  The  second  item  in  said 
will  was  as  follows :  "  Second.  I  give  and  devise  unto  my  son 
CorneUus,  and  to  his  heirs  and  assigns  forever,  the  farm  oo 
which  he  now  resides,  being  part  of  the  farm  I  purchased  from 
John  Philip  and  Wilhelmus  Philip,  situate  in  the  town  of  Ghent, 
in  the  county  of  Columbia,  as  the  same  is  now  occupied  and  pos- 
sessed by  my  said  son  Cornelius,  on  this  condition,  and  it  is  my 
will  and  desire,  and  I  do  hereby  order  and  direct  that  if  my 
said  son  Cornelius  shall  die  without  heirs  lawfully  begotten 
that  then  and  in  such  case  the  above  farm  or  real  estate  here- 
by devised  to  my  said  son  Cornelius  shall  be  equally  divided 
among  my  three  sons,  John,  Jacob  and  George  Henry,  their 
heirs  and  assigns  forever.  And  in  consideration  of  the  above 
devise  to  my  said  son  Cornelius  I  do  hereby  order  and  direct 
that  he,  my  said  son  Cornelius,  do  pay  or  cause  to  be  paid  uoto 
my  daughter  Jane,  the  wife  of  Henry  Jacobie,  unto  my  daugh- 
ter Maria,  wife  of  Tunis  Icebester,  unto  my  daughter  Ann  Eliza, 
the  wife  of  William  P.  Link,  and  unto  my  daughter  Caty,  the 
wife  of  John  A.  Kittle,  the  sum  of  one  thousand  three  hundred 
and  thirty -three  dollars  and  thirty -three  cents  in  the  following 
manner  that  is  to  say,  one  year  after  my  decease,  two  hundred 
thereof  unto  my  daughter  Jane  the  wife  of  Henry  Jacobie,  and 
two  years  after  my  decease,  two  hundred  dollars  thereof  unto 
my  said  daughter  Jane,  and  three  years  after  my  decease  unto 
my  daughter  Maria,  the  wife  of  Tunis  Icebester,  the  sum  of  two 
hundred  dollars  thereof.  In  four  years  after  my  decease,  to 
my  daughter  Ann  Eliza,  the  wife  of  William  P.  Link,  and  two 
hundred  dollars  thereof  in  five  years  after  my  decease  unto  my 
said  daughter  Ann  Eliza,  and  two  hundred  dollars  thereof  in 
six  years  after  my  decease  unto  my  daughter  Caty,  the  wife  of 
John  A.  Kittle,  and  one  hundred  and  thirty-three  dollars  and 
thirty-three  cents,  in  seven  years  after  my  decease,  unto  my 
said  daughter  Caty,  making  in  the  whole  the  sum  of  thir- 
teen hundred  and  thirty-three  dollars  as  aforesaid,  which  said 
sum  is  to  be  considered,  and  I  do  hereby  make  and  create  the 
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same  a  lien  upon  the  farm  or  real  estate  devised  to  my  said  son 
Coraelius." 

It  was  also  admitted  that  the  premises  described  in  the  declara- 
tion in  this  cause,  were  the  same  as  those  referred  to  and  set  forth 
in  the  above  second  item  of  the  testator's  will  as  being  devised  to 
his  son  Cornelius  in  manner  as  is  therein  particularly  directed. 
That  the  said  John  Tator  named  in  the  second  item  of  said  will, 
was  the  plaintiff  in  this  cause  and  one  of  the  sons  and  devisees  of 
the  testator.  That  Cornelius  Tator,  also  named  in  the  second 
item  of  the  said  will,  died  on  the  7th  of  June,  1846,  without  chil- 
dren and  without  ever  having  had  any  children.  And  that  pre*- 
vious  to  his  death,  he  madej  in  due  form  of  law,  his  last  will  and 
testament  devising  the  property  in  question,  by  a  devise  under 
which  the  defendants  claimed.  That  the  defendants  were  in  the 
possession  and  occupan^of  the  premises  described  in  the  decla- 
ration in  (his  cause,  and  claimed  ttie  right  to  the  possession  of  the 
whole  of  said  premises.  That  the  defendant  Sally  Tator  was 
the  widow  of  the  said  Cornelius  Tator ;  and  that  the  defendant 
New  went  into  the  possession  of  the  premises  under  the  said 
Cornelius,  as  his  tenant,  in  his  lifetime.  That  Cornelius  was 
in  the  possession  and  occupancy  of  the  premises  at  the  time  of 
the  making  of  the  last  will  and  testament  of  his  father,  and  at 
the  time  of  the  decease  of  Ihe  testator,  and  continued  in  the 
possession  and  enjoyment  thereof,  until  his  own  death.  That 
be,  in  his  lifetime,  fully  paid  the  legacies  directed  by  the  will 
to  be  paid  by  him,  as  they  severally  became  due,  and  in  the 
manner  therein  directed.  And  that  the  said  Cornelius  died 
leaving  his  mother  Maria  Tator  him  surviving ;  and  that  she 
was  living  at  the  time  of  the  trial. 

Upon  the  facts  thus  admitted,  the  plaintiff  insisted  that  by 
the  terms  and  express  provisions  of  the  will  of  John  G.  Tator 
the  plaintiff  was  entitled  to  recover  the  one  equal  undivided 
third  part  of  the  premises  described  in  the  declaration,  in  &e. 
That  the  estate  of  Cornelius,  ip  the  farm,  in  the  event  whidi 
had  happened,  viz :  his  death  without  having,  or  ever  having 
had,  children,  was  a  mere  life  estate ;  and  that  upon  his  death, 
the  said  farm  vested  immediately  in  John,  Jacob,  and  Geoigie 
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Heory  id  fee.  That  the  devise  over  to  the  surviviog  brothers, 
John,  Jacob  and  George  Henry  was  valid  as  an  executory  de- 
vise ;  and  on  the  decease  of  Cornelius,  without  sons  and  daugh- 
ters, the  estate  in  his  farm,  whatever  may  have  been  its  nature, 
terminated,  and  the  farm  passed  under  the  will  to  the  said 
John,  Jacob  and  George  Henry  in  fee.  That  Cornelius  never 
took  a  fee  in  the  premises,  nor  did  he,  during  his  life,  take  a  base, 
qualified  or  determinable  fee,  but  simply  an  interest  determin- 
able by  his  death  without  issue.  That  during  the  life  of  Cor- 
nelius, his  brothers,  John,  Jacob,  and  George  Henry  had  a  pres- 
ent estate,  interest,  or  right  in  the  farm,  to  take  effect  infuturo. 
That  the  legacies  being  charged  and  made  a  lien  upon  the 
estate,  and  it  being  the  manifest  intention  of  the  testator  that 
they  should  be  paid  by  Cornelius  as  and  when  enough  had 
been  received  out  of  the  estate,  and  oiH  of  the  rents  and  profits 
thereof,  did  not  enlarge  the  devise  to  Cornelius  into  a  fee. 
That  a  fee  could  never  be  raised  by  implication  from  the  pay- 
ment of  debts  and  legacies,  when  there  were  express  directions 
and  limitations  contained  in  the  will  to  the  contrary.  That 
the  distinct  and  explicit  language  in  the  will,  ordering  and 
directing,  if  Cornelius  should  die  without  heirs  lawfully  begot- 
ten, that  then  and  in  such  case  the  form  should  be  equally 
divided  between  the  testator's  three  sons,  John,  Jacob  and 
Greorge  Henry,  their  heirs  and  assigns  forever,  destroyed  every 
idea  of  a  fee  by  implication  derived  from  the  payment  of  the 
legacies. 

The  defendants' counsel  insisted  and  claimed  that  the  devise 
to  Cornelius  Tator,  of  the  premises  in  question,  would,  previ- 
ous to  the  statute  abolishing  entails,  have  given  to  him  an 
estate  tail ;  and  that  by  the  statute  of  1786,  which  was  the 
law  of  this  state  when  the  devise  took  effect,  the  same  was 
turned  into  an  estate  in  fee  simple  absolute.  That  Cornelius 
Tator,  under  the  will  of  his  father,  took  an  estate  in  fee  simple 
absolute  in  the  premises ;  and  that  the  same  went  to  his  devi- 
sees, and  not  to  the  plaintiff  and  his  brothers,  Jacob  and  George 
Henry.  That  the  limitation  over  to  the  plaintiff  and  his  broth- 
ers Jacob  and  George  Henry,  in  the  devise  to  Cornelius,  was 
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too  remote,  being  on  an  indefinite  fiiilure  of  issue,  and  was 
therefore  not  good  as  an  executory  devise.  That  the  plaintiff 
took  no  interest  in  the  premises,  under  the  will,  so  as  to  entitle 
him  to  recover  in  this  suit.  That  Cornelius  Tator  being 
charged  with  the  payment  of  legacies  in  respect  to  the  lands 
devised  to  him,  this,  of  itself,  would  give  to  him  a  fee  by  implica- 
tion, even  if  there  were  not  words  of  inheritance  in  the  devise ; 
and  especially  as  he  had  paid  the  legacies.  That  the  plain  tiff  had 
not  shown  any  title  in  himself,  to  the  premises  described  in  the 
declaration,  nor  any  right  to  the  possession  of  the  same,  or  any 
part  thereof.  And  the  defendants'  counsel  moved  for  a  nonsuit 
for  the  several  reasons  above  stated.  But  the  circuit  judge  de- 
nied the  motion ;  and  the  defendants'  counsel  excepted.  The 
circuit  judge  then  directed  a  verdict  to  be  given  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court,  on  a  case  to  be  made ; 
and  the  jury  found  a  verdict  accordingly. 


6r.  W.  BuUdey  4*  H.  Hogeboom,  for  the  plaintiff. 
/.  C,  Newkirkj  for  the  defendant 

Bff  the  Court,  Parker,  J.  The  legal  rights  of  the  parties 
to  this  suit  depend  upon  the  construction  to  be  given  to  the  sec- 
ond item  of  the  will  of  John  G.  Tator  deceased.  The  plaintiff 
relies  upon  the  executory  devise  to  himself  and  his  brothers, 
Jacob  and  George  Henry.  The  defendant  contends,  1st.  That 
the  executory  devise  is  void,  because  it  was  too  remote,  being 
limited  on  an  indefinite  failure  of  issue  ;  and  2dly.  That  Cor- 
nelius Tator  took  a  fee  by  implication,  by  reason  of  his  being 
charged  with  the  payment  of  legacies. 

I.  This  will  having  taken  effect  in  the  year  1827,  we  are  to 
apply  the  law  as  it  existed  before  the  adoption  of  the  revised 
statutes.  In  construing  wills  we  are  bound  to  give  effect,  if 
practicable,  to  the  intention  of  the  testator ;  but  there  are  some 
words  and  phrases  frequently  employed  in  such  instruments,  to 
which  a  fixed  and  certain  legal  interpretation  has  been  given, 
that  does  not  accord  with  their  popular  acceptation.    It  is  to 
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be  mipposed,  however,  that  the  will  was  drawn  with  refereace 
to  the  law  as  settled  by  the  courts  previous  to  its  execution.  In 
the  will  before  us,  it  was  provided  that  if  Cornelius  should  die 
without  heirs  lawfuUy  begotten^  the  farm  in  question  should 
go  to  John,  Jacob  and  George  Henry,  their  heirs  and  assigns 
forever.  This  limitation  would  be  ordinarily  understood  as 
meaning  Without  heirs  living  at  the  death  of  Cornelius ;  yet  it 
Ib  well  settled  that  the  words  used,  import  an  indefinite  failure 
of  issue.  Such  is  the  legal  construction  invariably  placed  upon 
this  and  similar  expressions,  as  "dying  without  heirs,"  "dy- 
ing without  issue,"  "  leaving  no  lawful  issue,"  tec.  (4  KenJfs 
Com.  273,  and  cases  there  dted.  Ellis  v.  Ellis,  9  East^  3SL 
Patterson  Vv  EUis,  11  Wend.  269.  Revisers'  Notes,  3  R 
S.  2d  ed.  568.  MUler  v.  McComb,  9  Paige,  265.  26  Wend 
236.)  These  words,  under  the  English  decisicms,  would  have 
created  an  estate  in  fee  tail;  but  by  the  act  of  23d  February, 
1786,  it  became  a  fee  simple  absolute. 

If  the  executory  devise  had  been  limited  on  the  first  taker's 
dying  without  issue  living  at  the  time  of  his  death,  it  would 
have  been  a  definite  failure  of  issue.  An  indefinite  failure  of 
issue  occurs  when  the  issue  or  descendants  of  the  first  taker  be- 
come extinct,  without  reference  to  any  particular  time  or  event. 
It  may  happen  within  one  month  after  the  death  of  the  first 
taker,  and  it  may  not  happen  for  generations. 

An  executory  devise  is  void  when  it  is  limited  upon  a  con- 
tingency that  will  not  necessarily  occur  within  twenty-one 
years  and  nine  months  after  a  life  or  lives  in  being.  (4  Kenfs 
Com.  271.)  It  is  not  sufiicieut  that  the  event  may  occur  with- 
in the  prescribed  limit.  {PcUterscn  v.  Ellis,  11  Wend.  359.) 
It  m.ust,  by  its  terms,  happen  within  the  time  mentioned,  or  the 
executory  devise  will  be  inoperative. 

Notwithstanding  the  general  and  well  settled  rule,  that  the 
words  "without  heirs  lawfully  begotten"  import  an  indefinite 
fiiilure  of  issue,  it  sometimes  happens  that  there  are  other  ex- 
pressions in  the  will  showing  that  the  testator  intended  other- 
wise. In  this  case  the  plaintifif's  counsel  contends  that  the 
testator  must  have  contemplated  a  definite  failure  of  issue,  be- 
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cause  the  devise  over  is  limited  to  persons  in  being.  No 
authority  can  be  found  among  all  the  numerous  cases  on  this 
subject,  to  sustain  such  a  position,  though  in  almost  every  case 
the  devise  over  is  to  persons  in  being.  It  is  only  where  the  de- 
vise over  is  of  a  life  estate  atUf/j  or  where  some  charge  is  made 
upon  it,  payable  to  some  person  in  being  or  his  executors,  that 
it  will  be  regarded  as  explaining  the  words  of  limitation  to 
mean  a  definite  failure  of  issue.  {Roev.Jeffery,  7  Term  Rep. 
692.)  A  different  rule  applies  where  the  entire  estate,  as  in 
this  case,  is  given  to  the  executory  devisee.  {Barlow  v.  Sal- 
tCTi  17  Vesey,  479.)  Nor  do  the  words  "  then  and  in  such 
case,"  aid  in  support  of  the  plaintiff's  construction.  {See  Doe 
V.  Ellis,  9  East,  385.) 

There  is  a  great  variety  of  cases  in  which  the  fixed  legal 
construction  belonging  to  the  words  of  limitation  has  been  con- 
trolled by  other  language,  or  other  provisions,  in  the  will. 
{Moffat  v.  Strong,  10  John.  Rep.  16.  Fosdick  v.  Cornell,  1 
Id.  440.  Jackson  v.  Blanshard,  3  Id%  892.  Jackson  v.  StaatSy 
II  Id.  337.  Anderson  v.  Jackson^  16  Id.  382,  Wickes  v. 
Lyon,  2  Cowen,  333.  Patterson  v.  Ellis,  11  Wend.  292. 
Jackson  v.  Bellin-ger,  18  John.  368.  Miller  v.  Macomber,  9 
Paige,  265.  26  Wend.  236.  HiU  v.  HiU,  ante,  p.  419.)  Biit 
there  are  none  available  to  the  defendant,  under  the  will  in 
question.  There  is  nothing  in  this  will  to  show  that  the  words 
of  limitation  are  used  in  any  other  than  their  acknowledged  le- 
gal sense.  I  think,  therefore,  the  executory  devise  under  which 
the  plaintiff  claims,  is  limited  on  an  indefinite  failure  of  issucy 
and  is  void. 

II.  But  I  do  not  think  Cornelius  Tator  took  a  fee  by  impli- 
cation, upon  (he  ground  that  he  was  charged  with  the  pay- 
ment of  legacies.  The  general  rule  undoubtedly  is,  that  where 
lands  are  devised  without  words  of  perpetuity,  and  in  consider- 
ation thereof,  the  devisee  is  charged  personally  with  the  pay- 
ment of  money,  he  takes  a  fee  by  implication.  {Harvey  v. 
Olmsted,  1  Comstock,  483,  and  cases  there  cited.)  And  I  think 
such  is  also  the  rule,  where  in  addition  to  the  personal  charge, 
the  legacy  is  made,  as  in  this  case,  a  lien  on  the  lands  devised. 
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{Jackson  v.  BuUj  10  John  Rep.  148.  Spraker  v.  VanAUiyne, 
18  Wend.  205.  Barheyt  v.  Barheyt,  20  /<2.  581.)  It  is  only 
where  there  is  no  personal  charge  as  a  consideration  for  the 
devise,  and  the  charge  is  exclusively  on  the  land,  that  the  life  es- 
tate is  not  enlarged  into  a  fee.  I  But  a  fee  cannot  be  taken  by  im- 
plication, when  the  estate  is  particularly  described  in  the  will  to 
be  otherwise.^  ( Tanner  v.  Livingston^  12  Wend.  83.  Fox  v. 
Phelps^  17  Id.  393,  400.)  And  whatever  construction  is  given 
to  the  devise,  upon  the  first  point,  I  think  there  is  nothing  in 
this  devise  left  to  implication.  The  estate  of  the  first  taker  is 
fully  and  particularly  described.  It  is  either  a  life  estate,  if 
be  die  without  issue  living  at  the  time  of  his  death,  and  the 
proof  shows  that  he  left  no  issue  him  surviving;  or  it  is  a  fee, 
as  I  have  above  shown. 

But  upon  the  first  point  I  think  the  defence  complete,  and 
the  defendant  is  therefore  entitled  to  judgment. 

Judgment  for  defendant 
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Ghray^  Mason,  and  Morehouse^  Justices. 

The  People  vs.  McWhorter. 

The  rale  which  imposes  upon  a  part^  the  obligation  of  prodacing  eTideoce  which 
will  contradict,  or  explain,  circumstantial  evidence  against  himi,  requires  him 
to  do  so  only  when  he  is  pressed  by  circumstantial  proof,  and  has  it  in  his 
power  to  destroy  its  apparent  force. 

Before  the  absence  of  evidence  can  affect  a  party  accused,  it  must  appear  that 
there  is  evidence  that  would  elucidate  the  matter  in  dispute,  and  that  it  is 
peculiarly  within  the  knowledge  of  such  party.  Then  if  he  is  pressed  by  the 
force  of  circumstantial  evidence  and  does  not  produce  the  evidence  within  his 
power,  it  may  afford  a  strong  presumption  against  him. 

A  party  accused  is  not  bound,  in  order  to  avoid  a  presumption  against  him 
arising  from  circumstantial  evidence,  to  produce  as  witnesses  persons  who  may, 
by  possibility,  have  knowledge  on  the  subject.  He  need  only  produce  those 
who  are  proved  to  have  been  so  circumstanced  as  to  justify  the  conclusion  that 
thej  must  have  knoidedge  which,  if  divulged,  would  throw  light  on  the 
subject. 
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Certiorari  to  the  general  sessions  of  Cortland  county. 
The  defendant  was  indicted  for  malicious  mischief,  in  beating 
and  wounding  a  horse  belonging  to  one  Short.  The  evidence 
against  him  was  entirely  circumstantial.  His  mother  was 
examined  as  a  witness  in  the  prisoner's  favor,  and  testified  to 
facts  showing  a  very  strong  probability  that  he  was  at  home 
during  the  whole  of  the  night  in  which  the  offence  was  com- 
mitted, and  that  he  therefore  could  not  have  been  the  person 
who  did  the  act.  It  appeared  from  the  mother's  testimony 
that  the  sister  of  the  defendant,  on  the  night  when  the  offence 
was  committed,  slept  in  the  room  under  that  occupied  by  him, 
and  adjoining  the  one  through  which  he  must  pass,  in  going 
to  and  from  his  room  ;  and  that  his  two  younger  brothers  slept 
in  a  room  adjoining  his,  and  through  which  he  must  pass  in 
going  in  and  out  of  his  room.  But  neither  the  sister,  nor  the 
brothers,  of  the  accused  were  examined  as  witnesses.  And 
there  was  no  evidence  to  show  that  they  were,  awake  or  had 
any  knowledge  on  the  subject.  Various  exceptions  were  taken 
by  the  accused  to  the  decisions  of  the  court  made  during  the 
trial,  and  to  the  judge's  charge  to  the  jury.  It  is  unnecessary, 
however,  tu  refer  to  any  of  those  exceptions,  other  than  the 
one  mentioned  in  the  opinion  of  the  court.  The  jury  found 
the  prisoner  guilty.  The  prisoner  filed  a  bill  of  exceptions,  and 
thereupon  the  indictment  was  removed  into  this  court  by  a 
writ  of  certiorari  sued  out  by  the  district  attorney. 

A.  L.  BcMard,  (district  attorney,)  for  the  people. 

R.  O.  Reynolds^  for  the  prisoner. 

By  the  Cotirt,  H.  Gray,  J.  The  only  questioh  of  import- 
ance presented  by  the  bill  of  exceptions,  arises  upon  the  excep- 
tion taken  by  the  counsel  for  the  accused,  to  that  part  of  the 
charge  of  the  court  in  which,  after  charging  that  the  prisoner 
must  be  convicted,  if  at  all,  upon  the  strength  of  the  proof 
against  him,  he  told  the  jury  ''  that  this  rule  did  not  relieve  him 
from  the  necessity  of  explaining  any  circumstances  against 
him,  and  the  jury  might  take  the  fact  that  the  prisoner  had 
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not  called  his  sister  and  brothers  into  considerati(m  in  making 
up  their  verdict,  and  if  they  were  convinced  that  they  were 
kept  back,  because  they  would  not  corroborate  their  mother  in 
regard  to  the  prisoner's  leaving  the  room  on  the  night  of  the 
29th  Sept.  then  that  was  a  circumstance  against  him." 

The  rule  which  imposes  upon  a  Utigant  the  obligation  of 
producing  evidence,  which  will  contradict  or  explain  circum- 
stantial evidence  against  him,  requires  him  to  do  so  only  when 
be  is  pressed  by  circumstantial  proof,  having  it  in  his  power  to 
destroy  its  apparent  force.  (1  Cawen  and  HilFs  Notes,  31Q, 
and  cases  there  cited.  1  StarlM,  34.  3  Id.  487.)  Before  the  ab- 
sence of  evidence  can  aflect  the  accused,  it  must  appear  that 
there  is  evidence  that  would  elucidate  the  matter  in  dispute, 
and  that  it  is  peculiarly  within  the  knowledge  of  the  accused ; 
and  then  if  he  is  pressed  by  the  force  of  circumstantial  evidence 
and  does  not  produce  the  evidence  within  his  power,  it  may 
afford  a  strong  presumption  against  him.  According  to  the  li^ 
eral  interpretation  of  the  charge,  if  the  jury  had  been  convin- 
ced that  the  sister  and  brothers  of  the  accused  would  &il  to 
corroborate  their  mother,  for  no  other  reason  than  the  want  of 
knowledge  on  the  subject,  and  were  therefore  left  at  home,  or 
"  kept  back,"  then  their  ignorance  would  be  a  circumstance 
against  him.  If  the  literal  be  the  fair  construction  of  the 
charge,  then  it  is  manifestly  erroneous.  The  court  could  not 
have  intended  to  be  thus  understood.  I  shall  assume  that  they 
intended  to  instruct  the  jury,  that  if  they  were  convinced  that 
the  sister  and  brothers  were  not  produced  because  they  disa- 
greed with,  and  therefore  would  not  corroborate  their  mother, 
that  their  absence  was  a  circqmstance  against  the  accused. 
Without  having  knowledge  upon  the  question  whether  the  ac- 
cused "  left  his  room  on  the  night  of  the  2Qth  of  September," 
they  could  not  have  disagreed  with  their  mother  in  that  respect ; 
and  hence  the  question  is  as  to  their  knowledge  whether  the 
accused  left  his  room  that  night. 

The  sister,  on  the  night  referred  to,  slept  in  a  room  under  the 
bed  room  of  the  accused,  and  adjoining  the  one  through  which 
he  passed  in  going  to  and  from  bis  room,  and  the  brotheiB  slept 
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in  a  room  adjoining  the  one  in  which  the  accused  lodged,  and 
through  which  he  passed  in  going  in  and  out  of  the  one  in 
which  he  slept.  The  age  of  the  sister  is  not  shown.  The 
youngest  brother  was  about  nine  years  old,  and  the  eldest, 
the  next  child  in  the  family,  older.  There  is  no  evidence  in 
the  case  that  the  sister,  or  either  of  the  brothers,  was  awake 
at  any  time  during  that  night.  And  hence  there  is  none 
that  they  knew  whether  or  not  the  accused  left  his  room  on 
that  night,  except  such  as  is  to  be  inferred  from  the  fact  that 
his  passing  in  and  out  would  have  awakened  them.  The 
youngest  brother  was  at  that  time  weakly,  but  whether 
wakeful  on  that  account,  or  not,  does  not  appear ;  and  in  rela- 
tion to  the  wakefulness  of  the  others  there  is  no  evidence. 
Suppose  these  three  persons  had  been  produced  and  sworn,  and 
each  of  them  had  testified  that  soon  after  they  went  to  bed  that 
night  they  fell  asleep  and  did  not  wake  until  sunrise  next  morn- 
ing. What  effect  would  such  evidence  produce  upon  the  minds 
of  an  intelligent  jury?  Would  they  believe  that  the  accused 
did  not  pass  out  of  the  room,  because  his  sister  and  little  broth- 
ers were  not  awakened  by  the  noise,  or  would  they  say  that 
their  evidence  was  not  in  any  degree  inconsistent  with  the  guilt 
of  their  brother,  who  was  well  acquainted  with  the  house  in 
which  he  slept  and  with  the  liability  of  the  inmates  to  be  awa- 
kened by  a  noise,  and  that  in  passing  out  in  the  night,  to  com- 
mit an  offence,  he  would  be  careful  not  to  disturb,  and  make 
witnesses  against  him,  those  who  were  asleep.  If  they  had 
been  produced  and  had  thus  sworn,  and  such  would  be  the  effect 
of  their  evidence  upon  the  minds  of  a  jury — it  follows  that  theic 
absence  should  not  be  a  circumstance  against  the  accused. 
He  was  not  bound  to  produce  those  who  by  possibility  might 
have  knowledge  on  the  subject,  to  avoid  a  presumption  against 
him.  It  is  only  those  who  are  proved  to  be  so  circumstanced 
as  to  justify  the  conclusion  that  they  must  have  knowledge 
which,  when  divulged^would  throw  light  on  the  subject.  There 
is  no  evidence  to  warrant  tht  presumption  that  these  persons — 
the  sister  and  brothers  of  the  accused — knew  whether  or  not 
the  accused  l^ft  his  room  on  the  night  of  the  29th  of  September ; 
Vol.  IV.  66 
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and  hence  that  question  should  not  have  been  submitted  to  the 
jury.  It  is  impossible  to  say  what  effect  the  submission  of  that 
question  had  upon  the  minds  of  the  jury.  It  may  have  induced 
them  to  disbelieve  the  molher  of  the  accused.  It  was  errone- 
ously submitted,  and  the  judgment  of  the  general  sessions  must 
be  reversed,  and  a  venire  de  novo  issue. 


Same  Term.    Before  the  same  Justices. 
Young  i;^.  Remer  and  wife  and  Monroe. 

A  judgment  rendered  in  a  justice's  court  acquires  no  additional  validity  by  being 
transcribed  and  docketed  in  the  office  of  the  county  clerk ;  except  that  it  then 
becomes  a  lien  upon  th^  real  estate  of  the  defendant.  Nothing  is  added  to  its 
period  of  existence  as  a  judgment 

The  lien  of  such  a  judgment  contines  only  six  years ;  unless  the  judgment  is  re- 
vived by  scire  facias ;  and  ceases  with  the  right  of  the  plaintiff  to  maintain  a 
suit  upon  it. 

In  Equity.  The  defendant  Monroe  obtained  a  judgment 
against  his  co-defendant  Remer,  before  a  justice  of  the  peace 
of  the  county  of  Yates,  on  tiie  12th  of  October,  1837,  by  con- 
fession, for  $161,47,  and  on  the  same  day  filed  a  transcript  in 
the  office  of  the  clerk  of  the  county  of  Yates.  On  the  29th  of 
February,  1844,  more  than  six  years  after  the  judgment  was 
rendered,  he  procured  an  execution  to  be  issued  upon  his  judg- 
ment, by  the  clerk  of  the  county  of  Yates,  and  delivered  to  the 
sheriff  of  that  county,  who  levied  upon  lands  in  which  the 
plaintiff's  assignor  had,  on  the  26th  of  June,  1840,  acquired  a 
mortgage  interest.  The  plaintiff,  to  enforce  his  lien  upon  the 
premises,  filed  his  bill,  upon  which  the  defendant  Monroe  was 
enjoined  from  further  proceedings  upon  his  execution.  Subse- 
quently the  vice  chancellor  of  theCth  circuit  made  a  decree  for 
the  sale  of  the  premises,  and  the  payment  of  the  plaintiff's 
claim,  postponing  the  lien  of  the  defendant's  judgment,  to  that 
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of  the  plaintiff's  of  a  subsequent  date.    From  this  decree  the 
defendant  Monroe  appealed. 

A.  Danoj  for  the  appellant. 


S.  H.  Wells,  for  the  respondent. 

By  the  Court,  H.  Gray,  J.  The  revised  statutes  make  pro- 
vision for  filing  transcripts  of  justices'  judgments  in  the  office 
of  the  clerk  of  the  county  in  which  they  are  rendered,  and  for 
docketing  the  judgment  by  the  clerk ;  which,  when  done,  is 
"  a  lien  on  the  real  estate  of  the  defendant  within  the  county, 
in  the  same  manner  and  with  the  like  effect  as  if  such  judg- 
ment had  been  rendered  in  the  court  of  common  pleas."  It  is 
then  provided  that  such  judgments  may  be  revived  by  scire 
facias  in  the  court  of  common  pleas  of  the  county  "  in  the  same 
manner,  in  the  like  cases,  and  with  the  like  effect,  as  if  such 
judgment  had  been  obtained  in  that  court."  (2  R,  S,  2d  ed. 
177,  {}  128, 129.)  This  statute  does  not  specify  the  time  during 
which  the  judgment  thus  docketed  shall  continue  to  be  a  lien. 
The  substance  of  the  provision  is  that  the  lien  shall  exist  in 
the  same  manner,  and  that  while  it  exists  it  shall  have  the 
like  effect,  as  if  such  judgment  had  been  rendered  in  the  court 
of  common  pleas.  We  are  therefore  to  look  to  some  other  part 
of  the  statute  to  ascertain  the  duration  of  the  Hen  of  a  judgment 
rendered  in  a  justice's  court.  The  statute  making  judgments 
a  lien  ten  years  from  and  after  the  time  of  docketing  them,  is 
limited  to  judgments  rendered  in  courts  of  record.  (2  R.  S. 
2d  ed.  282,  §  3.)  And  a  scire  facias  to  revive  a  judgment  of  a 
court  of  record  must  be  brought  within  the  time  in  which  the 
judgment  is  a  lien.  [Id.  478,  §  3.)  The  provision  made  for  a 
scire  facias  upon  a  justice's  judgment  docketed  in  the  office  of  a 
county  clerk  provides  that  it  shall  be  done  in  the  same  manner 
''and. with  the  like  effect"  as  if  such  judgment  had  been  ob- 
tained in  the  common  pleas.  This  language  is  identical  with 
that  providing  for  the  lien  of  a  justice's  judgment ;  and  in  rela- 
tion to  the  scire  facias,  it  has  been  held  that  the  statute  giving 
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leo  years,  within  which  to  bring  it,  does  not  apply  Co  ji 
judgments,  but  to  the  judgments  of  courts  of  record  only. 
{Johnson  v.  Burrell,  2  Hill,  238.)  These  judgments,  say  the 
court,  are  left  to  subdivision  two  of  section  eighteen,  2  R.  S.  224, 
by  which  "  actions  upon  judgments  rendered  in  any  court  not 
being  a  court  of  record,"  are  limited  to  six  years.  The  con- 
struction given  to  the  statute  in  the  case  cited  establishes  very 
clearly  that  the  legislature  did  not  intend  to  put  judgments 
rendered  in  courts  of  record,  and  those  rendered  by  a  justice  of 
the  peace  where  a  transcript  is  filed  and  judgment  docketed, 
upon  the  same  footing,  as  to  the  time  they  should  remain  a  Uen. 
The  justice's  judgment  in  favor  of  Monroe  acquired  no  addi- 
tional strength  by  being  transcribed  and  docketed  in  the  office 
of  the  clerk,  except  that  it  then  became  a  lien  upon  the  real 
estate  of  Remer.  Nothing  was  added  to  its  period  of  existence 
as  a  judgment.  Its  lien  ceased  with  the  right  of  the  plain- 
tiff to  maintain  a  suit  upon  it.  The  decree  of  the  vice  chan- 
cellor must  be  affirmed,  with  costs. 


Same  Term.     Before  the  same  Justices. 
Seaman  vs,  Benson  and  others. 

Under  the  power  given  to  the  tnistees  of  school  districts,  by  the  revised  statutes, 
to  renew  warrants  for  the  collection,  from  delinquents,  of  such  taxes  and  assess- 
ments as  remain  unpaid,  they  have  the  power  to  issue  a  new  tcarrant  for  that 
purpose. 

If  a  warrant  is  issued  by  tnistees  of  a  school  district,  for  the  collection  of  a  greater 
sum  from  an  inhabitant  of  the  district,  for  a  school  tax,  than  is  due  from  him, 
npdn  which  his  property  is  taken  and  sold,  his  remedy  is  not  by  an  action  of 
trespass  or  trover,  but  in  case,  for  the  injury  sustained ;  or  in  assumpsit  against 
the  trustees,  for  the  excess  of  moneys  in  their  hands,  arising  fiom  the  sale, 
over  and  above  what  is  sufficient  to  pay  the  amount  due. 

When  defendants,  in  an  action  of  tzover,aeek  to  justify  under  rate-biBs  and  w■^ 
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Mnla  iaaaad  by  tniataes  of  a  achool  diatrick,  they  moat  produce  the  rate-billa  aii4 
warranta,  if  in  their  poeaeasion ;  and  cannot  give  parol  evidence  of  theii  con- 
tents ;  provided  the  objection  is  taken  at  the  proper  time. 
Bat  where  the  plaintiff  himself  gives  parol  evidence  of  the  contents  of  the  rate-bills, 
and  warrants,  and  allows  the  defendants  to  cross-examine  hia  witnesses,  upon 
that  subject,  without  objection,  it  is  too  late,  after  the  close  of  the  evidence  and 
after  the  cause  has  been  submitted  on  the  part  of  the  defendants,  for  the  plain- 
tiff to  object  that  the  defendants  cannot  rely  upon  such  rate-bills  and  warrants, 
as  a  justification  for  the  trover  and  conversion,  for  the  reason  that  the  defen- 
dants have  not  produced  them. 

Earor  to  the  Cortland  common  pleas.  Seaman  sued  Ben- 
son, Dwigbt  and  Tillinghast,  as  trustees  of  school  district  No. 
4  in  Cincinnatus,  in  an  action  of  trover,  for  the  conversion  of  a 
cow.  The  defendants  pleaded  the  general  is^ue,  and  justified 
the  taking  of  the  cow  by  a  collector  of  the  school  district  as 
such  collector.  James  Richards  testified  that  he  was  collector 
of  the  school  district ;  that  he  received  four  warrants  from  the 
trustees,  and  collected  the  warrants  except  a  few  names. 
That  he  collected  a  tax  against  Seaman,  the  plaintiff.  That 
the  warrants  were  not  in  his  possession  ;  they  having  been  left 
with  the  trustees  when  he  paid  the  money  over.  The  plaintiff 
having  proved  the  service  of  a  notice  upon  the  defendants,  re- 
quiring them  to  produce  the  warrants,  and  the  warrants  not 
being  produced,  the  witness  further  testified  that  one  of  the 
rate-bills  contained  a  tax  against  Seaman  for  the  winter  school 
of  1843 ;  that  in  one  of  the  bills  a  wood-biii  was  included ; 
that  he  called  on  the  plaintiff  and  collected  the  full  amount  of 
both  bills  by  the  sale  of  a  cow  in  his  possession  ;  that  the  bill 
contained  the  wood-bill  in  a  separate  column,  and  was  apportion- 
ed according  to  the  number  of  days  sent.  That  these  warrants 
came  to  the  witness'  possession  about  the  1st  of  December, 
1843 ;  that  they  tried  to  collect  the  bill  for  the  summer  of  1842, 
but  could  not;  that  the  witness  paid  some  on  the  plaintiff 's  bill 
on  condition  he  paid  it  to  Mr.  Benson,  one  of  the  defendants,  the 
then  collector ;  that  the  old  bills  were  returned  by  the  old  trus- 
tees, to  the  defendants,  the  new  trustees ;  that  the  defendants 
made  out  new  bills  and  warrants  against  those  who  had  noi 
paid,  and  banded  them  to  the  witness  as  collector ;  that  the 
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plaintiff's  name  was  on  the  bill,  and  nothing  endorsed  as  paid. 
That  the  bills  the  witness  collected  the  money  on,  were  made 
out  the  2d,  3d  or  4th  day  of  December,  1843,  to  collect  teach- 
er's wages,  and  wood  for  the  summer  of  1842  and  the  winter 
of  1843 ;  that  those  bills  were  for  collecting  back  bills  or  ar- 
rearages which  had  been  returned  by  the  old  collector,  to  the 
old  trustees,  and  by  them  to  the  new  trustees.  That  the  wit- 
ness called  on  the  plaintiff  and  asked  him  if  he  wanted  to  get 
his  wood ;  he  said  he  did  not  care  any  thing  about  it ;  that  the 
wood  was  afterwards  procured  by  Short,  one  of  the  trustees ; 
witness  was  then  a  trustee ;  he  called  on  the  plaintiff  soon  af- 
ter the  bills  came  to  his  hands  as  collector,  and  the  plaintiff  said 
he  could  not  pay  them ;  that  he  called  a  second  time,  and  the 
plaintiff  then  turned  out  a  cow  on  the  warrants,  on  condition 
that  the  witness  would  give  iiim  the  length  of  the  warrants  to 
pay  the  money  ;  the  plaintiff  wanted  to  get  some  other  proper- 
ty to  turn  out,  in  place  of  the  cow,  but  did  not.  Witness  gave 
the  extent  of  the  warrant  except  one  day  ;  that  he  advertised 
the  cow  on  the  9th,  and  sold  her  on  the  29th  of  December, 
1843.  The  plaintiff  looked  over  the  bills,  and  said  they  were 
right,  and  he  would  pay  them  ;  that  the  money  that  had  been 
paid  on  the  plaintiff's  bill  was  to  be  paid  back  if  it  could  be 
collected  of  the  plaintiff.  Z.  McWIiorter,  another  witness  for 
the  plaintiff,  testified  that  he  paid  a  portion  of  the  plaintiff's 
bill,  on  condition  that  it  should  be  paid  back  to  him  if  it  could 
be  collected  of  the  plaintiff;  and  after  the  sale  of  the  plaintiff's 
co\v,  the  money  was  refunded  to  him.  At  the  close  of  the  tes- 
timony, the  cause  was  submitted  upon  the  following  points. 
On  the  part  of  the  plaintiff)  it  was  insisted  that  a  payment  of  a 
part  of  the  original  rate-bill,  by  others,  operated  to  the  benefit 
of  the  plaintiff,  and  could  not  be  collected  again  ;  it  being  vir- 
tually an  exemption,  as  to  him.  That  the  wood  bill  was  im- 
properly included  in  the  rate-bill ;  and  that  the  defendants  had 
no  authority,  as  trustees,  to  issue  new  bills  and  warrants,  on  a 
return  of  the  old  bills  and  warrants ;  and  that  in  doing  so^  they 
acted  without  jurisdiction.  That  the  defendants,  not  having 
produced  the  rate-bills  and  warrants^  and  other  proceedings 


1848.]  IN  THE  SUPREME  COURT.  447 


Seaman  v.  Benson. 


necessary  to  give  them  jurisdiction,  had  failed  to  show  any  jus- 
tification, and  were  therefore  trespassers.  And  that  any  use, 
by  them,  of  the  property,  was  a  conversion.  The  defendant's 
counsel  insisted  that  the  payment  of  a  part  of  the  rate-bills,  by 
others,  being  merely  conditional,  would  not  justify  a  recovery  in 
this  action.  That  the  tax  for  the  wood  was  legal ;  the  plaintiff 
having  been  called  on  to  get  his  wood,  and  refusing  or  neglect- 
ing to  furnish  it ;  and  that  the  trustees  had  a  right  to  issue  the 
warrant. 

The  justice  rendered  a  judgment  in  favor  of  the  plaintiff  for 
$10  damages  and  $2,66  costs.  The  cause  having  been  re- 
moved to  the  common  pleas,  by  certiorari,  that  court  reversed 
the  judgment  of  the  justice.  Whereupon  Seaman  brought  a 
writ  of  error  to  this  court. 

L.  Kingslep,  for  the  plaintiff  in  error. 

H,  Ballard,  for  the  defendants  in  error. 

By  the  Court,  H.  Gray,  J.  The  important  question  in  this 
case  is  whether,  under  the  power  given  to  the  trustees  of  school 
districts  by  1  R.  S.  478,  i  102,  to  renew  warrants,  for  the  col- 
lection from  delinquents  of  such  sum  or  sums  of  money  as  re- 
main unpaid,  they  have  the  power  to  issue  a  new  warrant  for 
the  same  purpose.  In  Pulsarn  v.  Streeter,  (24  Wend.  269,) 
it  was  held  that  the  renewal  of  a  warrant  was  equivalent  to  is- 
suing an  original  warrant.  Nelson,  J.  said  :  '^  The  renewal  is 
in  fact  but  a  re-issuing  of  process,"  and  he  perceived  ''  no  reason 
against  regarding  it  as  an  original  issuing."  And  in  Smith 
and  others  v.  Randall,  (3  Hill,  498,)  the  court  held  that  the 
renewal  was  in  effect  a  new  warrant.  Bronson,  J.  said,  by  the 
words ''  we  renew  it,"  they  in  effect  gave  a  new  or  original  com- 
mand to  levy."  No  form  of  renewal  is  provided  by  statute. 
Executions  issuing  from  justices'  courts  are  required  to  be  re- 
newed ^^  by  an  endorsement  thereon  to  that  effect."  But  the 
statute  in  this  case  makes  it  '^  lawful  for  the  trustees  to  renew 
such  warrant  in  respect  to  such  delinquent  persons ;"  {\  R.  8, 
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473,  i  102 ;)  leaving  the  trustees  at  liberty  to  adopt  any  method 
that  shall  be  m  conformity  with  the  statute.  The  renewal  of 
a  warrant  is  the  renewal  of  the  command  contained  in  it.  By 
it  the  same  power  is  given  to  the  collector,  the  same  time  within 
which  to  collect,  and  the  same  responsibilities  are  imposed  upon 
hiro,  as  if  it  was  an  original  warrant.  And  I  am  unable  to  per- 
ceive the  substantial  difference  between  the  renewal  of  it  by  a 
repetition  of  the  command  in  the  form  of  a  new  warrant,  and 
renewing  it  by  endorsement  upon  the  back  of  the  original. 

Session  laws  of  1839,  page  304,  section  5,  was  cited  on  the 
argument,  to  show  that  the  trustees  had  no  power  to  renew  the 
warrant,  without  the  approbation  of  the  town  superintendent  of 
common  schools.  But  see  section  13  of  <'  an  act  amendatory 
of  the  several  acts  relating  to  common  schools,"  passed  April 
17,  1843,  requiring  the  written  approbation  of  the  town  super- 
intendent whenever  more  than  one  renewal  of  the  warrant 
shall  become  necessary.  This  act  relieves  the  case  of  all  doubts 
in  relation  to  one  renewal  of  the  warrant,  and  that  was  all  that 
was  made  in  this  case. 

It  was  insisted  that  a  portion  of  the  tax  for  which  the  war- 
rant was  renewed  had  been  paid,  and  that  the  warrant,  having 
been  issued  for  too  much,  the  sale  under  it  was  void.  If  the 
whole  tax  had  been  paid,  then  the  sale  upon  the  warrant  would 
have  been  void.  The  plaintiff  in  error  was  confessedly  delin- 
quent in  the  payment  of  all  but  a  very  small  amount  of  his 
taxes ;  and  if  the  warrant  was  issued  for  more  than  was  due, 
his  remedy  is  not  in  trespass  or  trover  for  the  property  sold  ;  be- 
cause the  property  was  rightfully  taken  for  so  much  as  was 
due.  If  it  was  taken  or  sold  for  too  much,  his  remedy  is  in 
case  for  the  injury  sustained,  or  in  assumpsit  against  the  trus- 
tees for  the  excess  of  moneys  in  their  hands  arising  out  of  the 
sale,  over  and  above  what  was  sufficient  to  pay  the  amount 
unpaid. 

The  plaintiff  in  error  also  insisted  that  the  trustees  should 
have  produced  the  rate  bills  and  warrants.  If  the  plaintiff, 
when  before  the  justice,  had  stopped  with  the  parol  proof  of  the 
warrants  when  he  had  shown  sufficient  to  connect  the  trustees 
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with  the  coDversioQ  of  the  cow  in  question,  and  had  then  ob> 
jected  to  parol  proof  of  its  contents  as  a  justification,  his  objec- 
tion should  have  been  sustained  ;  but  he  did  not  do  so.  On 
the  direct  examination,  he  not  only  proved  that  the  cow  was 
takesk  by  a  warrant  under  the  hands  of  the  trustees,  but  he 
went  further,  and  proved  by  parol  the  contents  of  the  rate  bills, 
and  of  both  the  old  and  new  warrants,  for  the  purpose  of  show« 
ing  the  warrant  invalid  ;  in  relation  to  which  the  witness  was 
fully  cross-examined  without  objection.  So  that  the  contents 
of  the  rate  bills  and  warrants,  so  far  as  was  material  or  necessary 
for  the  purpose  of  determining  their  validity,  was  before  the  justice. 
And  after  the  evidence  on  both  sides  had  closed,  and  in  the  fifth 
point  in  his  argument  before  the  justice  upon  the  evidence  thus 
closed,  (and  that  too  after  the  defendants  in  error  must  have 
made  their  argument,)  the  plaintiff  insisted  that  the  trustees 
bad  not  shown  a  justification,  because  they  had  not  produced 
the  rate  bills,  warrants  and  other  proceedings  necessary  to 
give  them  jurisdiction.  The  objection  came  too  late.  The 
judgment  of  the  common  pleas  must  be  affirmed. 


Same  Teem.    Before  (he  same  Justices. 

Gibbs  vs.  Nash. 

Where  a  plaintifr,  in  his  declaration,  sets  up  an  agreement  which,  by  the  itatuto 
of  frauds,  would  be  invalid  unless  it  was  in  writing  and  subscribed  according 
to  the  pnmsions  of  thevtatnte,  the  legal  presumption  is  that  it  was  in  writing ; 
unless  the  contiaiy  is  stated  in  the  declaration.  And  if  the  agreement)  ai  stated 
in  the  declaration,  is  put  in  issue  by  the  plea  of  the  defendant,  the  plaiatiir 
must  produce,  at  the  trial,  legal  evidence  of  the  existence  of  such  an  agreement ; 
which  can  only  be  done  by  proring  a  written  agreement  duly  executed  aoeord- 
lag  to  the  proirisions  of  the  statute. 

Vol.  IV.  67 
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Error  from  the  Delaware  coramon  pleaa.  Gibba  sued  Naflh 
before  a  justice,  and  declared  specially  that  the  defendant,  for 
the  consideration  of  one  dollar  and  twenty-five  cents  to  be  paid 
per  head,  agreed  to  deliver  him  his  flock  of  sheep,  supposed  to 
consist  of  72,  excepting  10  or  12  which  the  defendant  reserved, 
within  the  week  then  current.  That  a  certain  account  then 
existing  and  due  from  the  defendant  to  the  plaintiff  was  to  ap- 
ply in  part  payment,  and  a  note  was  to  be  given  for  the  balance, 
payable  on  the  Ist  of  Feb.  1848.  The  plaintiff  averred  that 
he  cancelled  the  account  in  pursuance  of  the  agreement,  de- 
manded the  sheep,  and  tendered  the  none  for  the  balance.  The 
declaration  also  contained  appropriate  counts  for  work,  labor  and 
materials,  goods  sold,  &c.  The  defendant  pleaded  specially  a 
tender  of  $6,86  as  the  amount  of  the  account,  and  86  cents 
oosts,  and  the  general  issue  and  notice  of  set-off  as  to  the  resi- 
due of  the  declaration.  The  plaintiff  naplied  that  his  demand 
exceeded  $6,86,  besides  costs,  and  thd  defendant  took  issue 
thereon.  Carrington,  a  witness  for  the  plaintiff,  testified  as  to 
the  contract  for  the  sheep.  The  parties  had  a  conversation  the 
night  preceding  the  final  agreement,  substantially,  however, 
embracing  the  terms  of  it  as  consummated.  The  plaintiff  and 
Carrington  went  to  the  defendant's ;  the  latter  remained  in  the 
wagon,  and  the  parties  were  at  the  fence.  Nash  said  he  would 
like  to  keep  ten  or  a  dozen.  Gibbs  said  he  would  make  no  ob- 
jection. Gibbs  said  he  would  buy  them  if  Nash  would  wait 
until  February.  The  price  was  spoken  of  the  night  before. 
Nash  asked  ten  shillings  per  head.  Nash  said  he  would  have 
to  make  out  some  money  the  Ist  of  December,  and  he  would 
like  to  have  Gibbs  make  it  out  then,  if  he  could.  Nash  asked 
Gibbs,  if  he  got  cramped  for  money  if  he  wciuld  not  let  him  have 
it  the  1st  of  December.  Gibbs  said  he  would  let  him  have  bis 
name,  &c.  Nash  then  said,  "  I  am  owing  370U  something  in  the 
store ;  turn  that  in."  Gibbs  said  it  was  no  object  for  bim  to 
buy  the  sh^^p  for  that.  Then  the  defendaiit  turned  to  the  wit- 
ness and  said,  he,  the  witness,  had  a  little  account,  and  toM  him 
to  turn  that  That  was  all  that  was  said  nboui  the  aocounta 
Nothing  further  was  said  as  to  what  any  of  the  Accounts 
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MpouDted  ia  The  accouot  of  Ihe  witness  had  aev^r  been 
posted  up.  It  was  not  agreed  whether  they  should  pick  out  10 
0r  12  sheep.  The  witness  was  a  blacksmith  ia  the  employ  of 
tbo  plaintiff,  and  the  account  referred  to  as  his,  properly  be- 
longed to  the  plaintiff.  At  the  time  of  demanding  the  sheep 
ihe  plaintiff  tendered  the  accounts  receipted ;  the  one  being  a 
store  account  amounting  to  $3,  83,  and  the  other  for  work  at 
the  shop  $3,01,  amounting  together  to  $6,84,  the  sum  tender- 
ed* On  the  trial  the  plaintiff  showed  that  two  items  of  six- 
pence each  had  been  overlooked  in  posting. 

/  A.  OivenSy  for  the  plaintiff. 

Monmm  ^  Ohasan,  for  the  defendant. 

By  the  Court,  Morehouse,  J.  The  principal  question  is 
whether  the  contract  for  the  sheep  was  within  the  statute  of 
frauds.  (2  R.  S.  136,  §  3.)  That  section  declares  that  "  every 
contract  for  the  sale  of  any  goods,  chattels  or  things  in  actioUi 
for  the  price  of  50  dollars  or  more,  shall  be  void,  unless  1.  A 
note  or  memorandum  of  such  contract  be  made  in  writing,  and 
be  subscribed  by  the  parties  to  be  charged  thereby ;  or  2.  Un- 
less the  buyer  shall  accept  and  receive  part  of  such  goods,  or 
the  evidences,  or  some  of  them,  of  such  things  in  action  ;  or, 
3.  Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  the  pur- 
chase money." 

It  is  contended  that  we  are  to  assume  that  a  note  or  memo- 
randum of  the  contract  was  made  in  writing  and  subscribed  by 
the  defendant,  because  it  was  not  affirmatively  proved  that  it 
was  not  done.  I  do  not  understand  the  rule  thus.  The  true 
rule  is  laid  down  with  great  distinctness  in  Coles  v.  Bourne, 
(10  Paige,  526.)  *^  where  the  complainant,  in  his  bill,  sets  up 
an  agreement  which,  by  the  statute  of  frauds,  would  be  invalid 
unless  it  was  in  writing,  and  subscribed  according  to  the  pro- 
visions of  the  statute,  the  legal  presumption  is  that  it  was  in 
writing,  unless  the  contrary  is  stated  in  the  bill.  And  if  the 
agreement,  as  stated  in  the  bill,  is  denied  by  the  answer  of  the 
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defendant,  the  complainant  must  produce  legal  evidence  of  the 
existence  of  such  an  agreement,  upon  the  hearing  ;  which  caa 
only  be  done  by  producing  a  written  agreement  duly  executed 
according  to  the  provisions  of  the  statute."  This  is  precisely 
the  rule  of  pleading  on  this  subject  in  courts  of  law.  The  im- 
portance of  preserving  consistency  in  legal  principles,  and  espe- 
cially where  their  assimilation  is  perfect  in  law  and  equity,  is 
inculcated  in  every  provision  establishing  the  present  judiciary, 
and  regulating  proceedings  before  it.  The  plaintiff  in  this  case 
states  the  agreement  generally.  That  was  all  he  was  bound 
to  do.  The  court  would  presume  it  was  a  legal  contract  If 
the  defendant  had  not  denied  it  by  a  plea  of  the  general  issue, 
no  proof  of  the  contract  would  have  been  required ;  and  the 
presumption  that  it  was  a  l^al  contract  would  still  attach.  As 
the  defendant  did  so  deny  it,  it  was  incumbent  on  the  plaintiff 
to  produce  legal  evidence  of  the  contract.  The  evidence  fur- 
nishes no  ground  for  presuming  that  it  was  in  writing. 

Did  the  buyer  at  the  tune  pay  some  part  of  the  purchase 
money  ?  Nothing  but  words  passed  between  the  parties  at  the 
time.  The  amount  of  the  accounts  was  to  be  ascertained  and 
liquidated.  The  purchase  was  of  a  flock  of  sheep  supposed  to 
be  72,  and  10  or  12  were  reserved  by  the  defendant.  The  prop- 
osition to  deduct  the  accounts  from  the  aggregate  value  of  the 
sheep  when  ascertained,  came  from  the  defendant,  and  obvi- 
ously in  their  connection  with  what  passed  on  the  subject  of 
payment  for  the  sheep,  to  encourage  the  plaintiff  to  agree  to 
pay  on  the  1st  of  December.  The  plaintiff  said  it  was  no  ob- 
ject for  him  to  buy  the  sheep  for  the  account.  At  most,  it  was 
an  agreement  that  upon  the  delivery  of  the  sheep  the  defendant 
would  take  the  plaintiff's  note  for  their  value  at  ten  shillings 
per  head,  less  the  accounts  spoken  of,  to  be  ascertained  and  de- 
ducted. Every  thing  rested  in  parol.  If  the  plaintiff's  accounts 
were  cancelled  before  he  tendered  them,  receipted,  it  was  not 
at  the  time  of  the  contract ;  for,  as  respected  one  at  least,  it  had 
not  been  posted.    {Artcher  v.  Zeh,  5  Uill^  200,  206.) 

The  court  of  common  pleas  may  reverse  or  affirm  a  judgment 
of  a  justice  in  whole  or  in  part ;  and  it  is  suggested  that  they 
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should  have  affirmed  this,  to  the  extent  of  12^  cents  damages 
and  costs.  The  plaintiff*  rendered  his  accounts,  and  the  tender 
was  made  upon  the  faith  of  their  correctness.  The  money  ten- 
dered was  in  court,  and  the  amount  known  to  the  party.  If  he 
had  ingenuously  called  the  defendant's  attention  to  the  defi- 
ciency, and  the  occasion  of  it,  the  amount  would  in  all  proba- 
bility have  been  added  to  the  tender.  The  12^  cents  was  in 
no  sense  the  matter  in  controVersy,  and  I  think  the  court  exer- 
cised their  discretion  justly  and  discreetly  in  reversing  the  judg- 
ment in  whole. 

Judgment  of  the  common  pleas  affirmed. 


Same  Term«     Before  the  same  Justices. 
LooMis  vs.  Cline  and  Cowles. 

PnmuMoiy  note*,  given  for  the  purpose  of  compounding  a  felony,  are  void  in  the 
hands  of  the  payee,  or  of  a  holder  having  notice ;  and  a  court  of  equity  has 
power  to  decree  them  to  be  delivered  up  to  the  maker,  to  be  cancelled. 

A  father  has  no  authority,  arising  from  his  paternal  relation  alone,  to  commence 
a  suit  in  behalf  of  his  daughter,  for  an  assault  and  batteiy  committed  upon  her. 
And  he  can  neither  release  nor  compromise  her  right  of  action  for  a  personal 
injury.    Per  Morehouse,  J. 

Where  promissory  notes  are  given  to  a  person  for  the  purpose  of  compounding  a 
folony  alleged  to  have  been  committed  upon  his  daughter,  and  the  maker  sub- 
sequehUy  files  a  bill  against  the  father  to  have  the  notes  delivered  up  and  can- 
celled, on  the  ground  of  their  having  been  given  upon  an  illegal  consideration, 
the  daughter  is  not  a  necessary  party. 

In  EauiTY.  The  bill  in  this  cause  was  originally  filed  in 
the  court  of  chancery,  to  procure  the  cancellation  of  certain 
notes  charged  to  have  been  given  to  John  Cline,  upon  the  ille- 
gal consideration  that  the  complainant  should  not  be  prosecuted 
for  an  assault  and  battery  with  an  intent  to  commit  a  rape  upon 
the  person  of  Patty  Ann  Cline,  the  daughter  of  the  defendant 
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John  Clioe,  of  which  felony  the  complainant  was  accused. 
Most  of  the  evidence  was  taken  before  an  examiner,  and  the 
residue  at  a  special  term  of  thi»  court,  before  Justice  Mason, 
who  heard  the  cause  in  March,  1848,  and  decreed  that  the 
notes  in  question,  amounting  to  $900,  were  given  upon  an  ille- 
gal consideration  and  were  void,  and  directed  them  to  be  deliv- 
ered to  the  complainant  to  be  cancelled.  The  cause  came 
before  this  court  on  an  appeal  frorA  that  decree. 

B.  F,  Rexford^  for  the  defendants. 

Bedeom  ^*  Van  Der  Lpn,  for  the  complainant 

By  the  Courts  Morehouse,  J.  From  a  particular  examina- 
tion and  analysis  of  the  evidence  in  this  case,  it  is  enough  to 
say,  without  reviewing  it  here,  that  the  justice  had  not  only 
strong  but  satisfactory  grounds  for  deciding  that  the  parties  in- 
tended the  settlement  should  extend  so  far  as  to  cover  up  and 
prevent  a  criminal  prosecution ;  or  in  other  words,  the  com- 
pounding of  a  felony.  The  disavowal  of  such  intention  during 
the  negotiation,  by  Ciine  and  his  attorney,  were  accompanied 
with  imposing  assurances  that  such  a  result  would  follow  the 
settlement  of  what  was  called  Cline's  private  damages.  Those 
damages  could  not  have  been  considerable.  He  could  have 
recovered  nothing  for  the  personal  injury  to  his  dau^ter.  His 
damages  were  to  be  measured  by  expenses  actually  incurred, 
and  the  loss  of  her  services  in  consequence  of  the  injury,  if  any. 
Whatever  there  might  have  been  of  malice,  and  wantonness,  and 
cruelty  in  the  assault  and  battery,  calling  for  exemplary  dam- 
ages, belonged  to  the  daughter,  whose  person  and  feelings  had 
been  wounded  and  outraged.  The  amount  demanded  was 
$1000,  and  the  chaffering  of  the  complainant  failed  to  reduce 
it  a  farthing.  Notes  to  that  amount  were  given ;  the  attorney 
retaining  one  of  one  hundred  dollars,  as  a  reasonable  brokerage 
for  bringing  the  parties  together  and  advising  them  that  they 
could  not  legally  settle  the  only  matter  which  they  really  in- 
tended to  compromise.    The  complainant  was  forewarned  that 
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a  court  was  io  session,  that  preparations  had  been  made  for  the 
morrow  to  take  the  daughter  before  a  grand  jury,  and  that  no 
next  day  after  the  present  would  come  when  negotiations  might 
be  resumed.  The  alternative  was,  now  or  never.  If  this  was 
true,  the  fact  that  no  complaint  was  ever  made  goes  far  to  show 
that  Cline  understood,  as  a  condition  of  the  agreement,  that  there 
was  to  be  no  criminal  prosecution.  If  it  was  false,  it  was  a  fraud 
upon  the  complainant ;  and  his  assent,  under  the  fear  of  prose- 
cution and  imprisonment,  was  not  of  that  voluntary  character 
which  gives  life  and  efficacy  to  the  form  of  a  contract.  Cowles, 
in  his  answer,  alleges  that  Cline  was  about  to  bring  a  suit  for 
the  benefit  and  in  the  name  of  the  daughter,  for  private  dam- 
ages. Cline  is  less  explicit,  and  his  answer,  by  design  or  acci- 
dent, would  apply  as  well  to  a  claim  preferred  for  his  as  for  her 
damages,  or  include  both,  as  occasion  might  require.  The  evi- 
dence, in  connection  with  the  receipt  given  at  the  settlement, 
is  that  it  was  for  the  private  damages  of  the  defendant  Cline. 
From  his  paternal  relation  alone  he  had  no  authority  to  com- 
mence a  suit  for  her.  He  could  neither  release  nor  compromise 
it ;  and  if  she  had  a  right  of  action  it  remains  unaflected  by 
that  agreement.  {Macpherson  on  Infants,  228.  2  Carr.  4* 
Payne^  578.  16  Wend.  636.)  If  the  father  acted  as  her  agent, 
then  she  is  chargeable  with  notice  of  the  consideration  of  the 
notes.  As  a  gift  her  title  cannot  be  upheld.  It  was  not  con- 
summate and  perfect.  The  defendant  Cline  claims  in  his  an- 
swer that  he  has  some  interest  in,  and  claim  to,  all  of  said 
notes;  and  he  asserts  a  co-ordinate  authority  with  Cowles  in 
their  disposition  and  the  investment  of  the  proceeds  for  the 
benefit  of  the  daughter.  (7  John.  26.  2  Id,  62.  12  Id.  188.) 
The  statute  prohibiting  the  compounding  of  felonies,  does 
not  expressly  make  an  instrument  creating  an  obligation  to 
pay  money  upon  such  a  consideration  void  in  the  hands  of  every 
holder ;  and  a  bona  fide  holder  for  value,  without  notice,  would 
for  commercial  reasons  applicable  to  negotiable  instruments, 
hold  it  unaffected  by  its  original  turpitude  and  illegality.  In 
DO  legitimate  sense  of  the  term  is  Cowles  a  bona  fide  holder  of 
these  notes.    And  the  only  material  question  in  the  case  is 
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whether  Patty  Ann  CUdc  was  and  is  a  necessary  party.  The 
general  rule  is  that  all  persons  concerned  in.  the  demand,  or 
who  may  be  affected  by  (he  relief  prayed  for,  ought  to  be  par- 
ties, if  within  the  jurisdiction  of  the  court.  The  aim  is  to  do 
complete  justice  by  deciding  upon  and  settling  the  rights  of  all 
persons  interested  in  the  subject  of  the  suit,  to  make  the  per- 
formance of  the  order  of  the  court  perfectly  safe  to  those  who 
are  compelled  to  obey  it,  and  to  prevent  future  litigation. 
{Mitford,  39,  144.)  The  general  rule  is  that  a  cestui  que  trust, 
as  well  as  the  trustee,  must  be  a  party ;  but  one  of  the  excep- 
tions is  that  when  the  complainant  claims  in  opposition  to  the 
assignment  or  deed  of  trust,  and  seeks  to  set  it  aside  on  the 
ground  that  it  is  fraudulent  and  void,  he  is  at  liberty  to  proceed 
against  the  fraudulent  assignee  or  trustee  who  is  the  holder  of 
the  legal  estate  in  the  property  ;  without  joining  the  cestui  que 
trust.  {Rogers  v.  Rogers,  3  Paige,  379.)  Nothing  was  left 
undone  on  the  part  of  the  zealous  and  faithful  trustee  which 
could  have  been  done  for  or  by  her  as  a  party.  I  think  she 
had  not  acquired  any  legal  interest  in  the  notes. 

The  objection  that  Irwin  was  an  incompetent  witnestf  to  tes- 
tify to  what  Foote  told  him  after  the  settlement,  as  having  oc- 
curred between  the  parties  on  the  settlement,  upon  the  ground 
that  what  an  attorney  tells  his  student  is  privileged,  is  wholly 
untenable.  Cowles  is  a  volunteer  in  taking  part  in  this  litiga- 
tion. In  confidence  of  assertion  and  boldness  of  defiance  the 
answer  of  his  co-defendant  is  a  laggard  compared  with  his. 

The  decree  of  Justice  Mason  affirmed  with  costs. 
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A  judgment  in  ejectment  has  the  same  force  and  efficacy  as  any  other  judgment. 
Henee  a  former  recovery  in  an  action  of  ejectment,  in  which  action  the  qnes- 
tion  in  controversy  was  the  location  of  the  boundary  line  between  the  patties, 
is  conclusive  in  a  subsequent  action  of  trespass  ^[uare  dausumfregii  between 
the  grantee  of  the  plaintiff  in  the  ejectment  suit,  and  the  defendant  in  that 
suit,  and  a  penon  claiming  title  through  him  as  a  privy. 

A  former  recovery,  in  which  the  same  matter  was  tried  upon  the  merits,  may  be 
given  in  evidence  without  being  specially  pleaded,  wherever  the  party,  plaintiff 
or  defendant,  had  no  opportunity  to  plead  the  recovery  specially.  And  soeh 
recovery,  though  received  in  evidence  under  general  pleadings,  is  as  conclusive 
as  in  cases  where  the  matter  is  specially  pleaded. 

Thi8  was  an  action  of  trespass  for  breaking  a  close  claimed 
to  be  parcel  of  great  lot  R.  H.  1.  in  Harper's  patent.  The  de- 
fence interposed  was,  that  the  premises  in  question  were  inclu- 
ded within  the  true  boundaries  of  a  tract  of  two  thousand  acres 
of  the  same  patent,  known  upon  the  maps  as  R.  Watts'  lot. 
In  1839,  Geo.  Balis  was  in  possession,  as  tenant  in  fee,  of  145 
acres  of  R.  H.  1,  and  David  Ooodnough  of  an  adjoining  parcel 
in  Wattsf  tract.  An  ejectment  was  brought,  and  tried  in  that 
year,  by  the  former  against  the  latter,  and  the  question  in  con- 
troversy was  the  location  of  the  line  between  the  parties.  The 
effect  of  the  recovery  by  the  plaintiff  in  that  suit  presents  the 
only  question  material  to  be  considered  here.  This  cause  was 
referred  to  Messrs.  Henry  Van  Derlyn,  Robert  Monell  and 
James  W.  Nye,  whose  opinion  was  annexed  to  the  case.  The 
cause  came  before  the  court  upon  a  motion  for  a  new  hearing. 

JR.  Balcony  for  the  plaintiffs. 

H.  R.  Mygattj  for  the  defendants. 

By  the  Court,  Morehouse,  J.    A  judgment  in  ejectment  hai 
the  same  force  and  efficacy  as  any  other  judgment    It  was  al» 
Vol.  IV.  58 
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ways  coQchisive  as  to  the  right  of  possession  and  the  title  to 
mesne  profits,  but  it  was  not  a  bar  in  a  second  action  of  ejectment, 
before  the  statute.  Its  ancient  form  was  not  devised  for,  nor 
did  it  claim  to  question,  the  mere  right  of  property ;  and  the 
title  might  be  tried  as  often  as  the  failing  party  chose.  (23 
Wend.  482.  3  Hill,  399,  417.)  By  the  statute  "  every  judg- 
ment in  the  action  of  ejectment,  rendered  upon  a  verdict,  shall 
be  conclusive  as  to  the  title  established  in  such  action,  upon  the 
party  against  whom  the  same  is  rendered,  and  against  all  per- 
sons claiming  from,  through,  or  under  such  party  by  title  accru- 
ing after  the  commencement  of  such  action."  (2  R.  S.  309,  i 
36.)  The  subsequent  section  provides  for  two  new  trials,  the 
one  as  matter  of  right,  and  the  other  in  the  discretion  of  the 
court,  in  furtherance  of  justice.  The  statute  applies  to  the 
party  or  parties  to  the  record,  and  privies.  The  record  is  con- 
sequently the  test  as  to  the  person  against  whom  the  verdict  is 
rendered.  The  maps  of  the  patent  and  the  conveyances  of  the 
Watts  lot,  and  the  lots  known  or  designated  as  E.  L.  2,  and 
R.  H.  1,  concur  in  calling  for  a  straight  line  from  the  south- 
west corner  of  E.  L.  2.  to  the  south-east  corner  of  R.  H.  1. 
The  former,  as  a  place  of  beginning,  was  fully  established  by 
the  witnesses,  and  known  as  the  Mandeville  corner.  The 
course  and  distance  from  that  point  is  south  87  degrees,  east  320 
chains.  For  half  that  distance,  and  to  what  is  called  ^^the  eel- 
ebrcUed  beech  tree,^^  there  is  a  well  marked  line  and  evidence 
of  its  continued  location  to  its  eastern  termination,  without  ma- 
terial deviation  from  a  right  line,  abundantly  sufScient  to  justify 
the  finding  of  the  referees,  that  it  was  thus  originally  located. 
If  there  never  had  been  any  actual  ground  location,  the  evi- 
dence would  have  satisfactorily  established  that  what  was 
called  the  eastern  corner  was  the  true  terminus  of  the  line  in 
question,  and  the  south-east  corner  of  R.  H.  1.  The  question 
litigated  on  the  trial  in  the  ejectment  was  the  location  of  the  I 

south  line  of  R.  H.  1.  upon  Watts'  tract.  The  jury  found  it  to 
be  a  straight  line  from  the  ^*  celebrated  beech  tree"  deflecting 
southerly  to  Easton's  comer.  Judgment  was  perfected  and 
possession  given  to  the  plaintiff,  of  the  premises  claimed  north 
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of  that  lioe.  In  this  judgment,  Goodoough  acquiesced,  until  by 
the  terras  of  the  statute  the  verdict  and  judgment  matured  into 
matter  of  estoppel  as  against  him,  the  party  to  the  record,  and 
against  all  persons  claiming  under  him  by  title  accruing  after 
the  commencement  of  that  suit,  in  July,  1839.  It  appeared 
that  David  Goodnough  had  been  in  possession  from  the  death 
of  his  father  during  the  war  with  Great  Britain  ending  in  1816, 
hitherto  claiming  title  and  with  the  assent  of  the  co-heirs. 
The  defendant  Elliott  was  his  son-in-law,  living  in  a  house  on 
the  premises,  and  worked  the  place  some  of  the  time.  What- 
ever right  he  had  was  as  a  privy  to  Goodnough.  He  set  up  no 
claim  under  any  other.  The  referees,  upon  the  question  of 
estoppel,  examined  the  record,  without  the  accompanying  parol 
proof  to  show  the  grounds  upon  which  the  parties  proceeded, 
and  the  real  issue  passed  upon  by  the  jury.  Under  the  issue 
joined  in  the  ejectment  suit,  it  is  obvious  that  the  most  legiti- 
mate evidence  to  have  been  given  was,  that  which  related  to 
the  boundary  between  the  parties,  and  that  its  location  was 
necessarily  in  question  and  passed  upon  by  the  jury.  {Wood 
V.  Jackson^  8  Wend.  9.)  I  concur  entirely  in  the  learned 
opinion  of  the  referees  upon  the  other  questions  of  law  in  the 
case.  And  as  a  question  of  fact,  if  it  was  an  open  one,  they 
were  warranted  in  finding  that  there  was  an  actual  location, 
on  the  land,  of  a  line  from  the  Mandeville  corner  without  de- 
flection to  an  eastern  terminus  about  twenty  rods  north  of  the 
Easton  corner.  A  former  recovery  in  which  the  same  matter 
was  tried  upon  the  merits,  may  be  given  in  evidence  without 
being  specially  pleaded,  wherever  the  parly,  plaintiff  or  defen- 
dant, had  no  opportunity  to  plead  the  recovery  specially.  That 
is  this  case.  It  was  an  action  of  trespass.  The  original  re- 
covery was  denied,  and  no  other  plea  was  interposed  as  a 
defence.  The  notice  that  the  locus  in  quo  was  the  freehold  of 
Goodnough  afforded  no  opportunity  for  the  plaintiff  to  reply 
the  former  trial  and  judgment.  The  record  must  show  that 
the  same  matter  might  have  come  in  question,  viz.  the  boun- 
dary  line  between  R.  H.  1.  and  Watts'  tract.  That  the  record 
does  show ;  and  the  fiict  that  it  did  come  in  question  was 


46Q  CASBS  IN  LAW  AND  BQUITT  [Noy.  « 


The  People  v.  Shorter. 


•hown,  as  H  might  be,  by  proof  aliunde.  That  recovery,  though 
received  in  evidence  under  general  pleadings,  is  as  conclusive 
upon  the  court,  the  referees,  and  parties,  as  in  cases  where  the 
matter  is  specially  pleaded.  ( Young  v.  Rummell,  2  HUl^  478. 
MUler  V.  Maurice,  6  Id.  114.  Cawen  ^  HUFs  Notes  to  PhiL 
Ev.  804  to  810,  971.) 

I  think  the  referees  erred  in  not  giving  effect  to  the  recovery 
in  the  ejectment  suit  as  a  bar  to  Goodnough's  claim  to  lands 
south  of  the  line  established  as  his  southern  boundary  by  the 
verdict  in  that  suit,  and  that  their  report  must  therefore  be  set 
«side. 

Report  of  referees  set  aside. 


Erie  General  Term,  November,  1848.    Hoyt^  Mullett^  and 

Marvin,  Justices. 

The  People  vs.  Shorter. 

Where,  upon  the  trial  of  an  indictment  for  murder,  the  prisoner  attempts  to  justify 
the  homicide  on  the  ground  that  it  was  committed  in  self  defence,  he  must 
show,  to  the  satisfaction  of  the  jury,  that  he  was  in  imminent  danger  either 
of  death  or  of  some  great  bodily  harm.  It  is  not  sufficient  that  the  accused 
believed  that  it  was  necessary  to  take  the  life  of  his  assailant,  in  order  to  pro- 
tect himself  from  some  great  personal  injury.    Mullett,  J.  dvsenfins!:. 

A  homicide  is  not  justifiable  as  having  been  done  in  self  defence,  unless  there 
was,  first,  a  reasonable  ground  to  apprehend  a  design,  on  the  part  of  the  per- 
son killed,  to  commit  a  felony,  or  to  do  some  great  personal  injury ;  and  secondly, 
there  was  ijirainent  danger  of  such  apprehended  design  being  accomplished. 
That  is,  it  must  appear  that  there  was  imminent  dinger  that  a  felony  would  in 
flict  be  committed,  or  that  some  great  personal  injury  would  be  inflicted,  unless 
the  assailant  was  arrested  by  death.    Mullett,  J.  disserUing. 

Where  a  party,  on  his  trial  upon  an  indictment  for  murder,  makes  no  proof  of  a 
necessity  to  take  the  life  of  the  person  killeil,  or  of  an  attempt  to  decline  or 
discontinue  the  combat,  or  of  an  inability  to  do  so,  he  has  no  right  to  ask  the 
eourt  to  charge  the  jury  that  although  the  prisoner  was  mistaken  in  believing 
th^re  was  reasonable  ground  to  apprehend  a  design  on  the  part  of  the  deceased 
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to  do  him  wnne  great  personal  injuiy,  and  that  there  was  imminent  danger  of 
nich  design  heing  accomplished,  yet  that  he  was  justified  in  killing  the  d^ 
ceased  if  he  believed  himself  to  be  in  such  danger.    Per  Mullett,  J. 
The  prisoner,  in  such  a  case,  has  no  right  to  ask  the  opinion  of  the  judge  upon 
a  mere  hypothetical  proposition. 

Motion  for  a  new  trial.  The  defendant  was  indicted  for 
the  murder  of  Stephen  C.  Brush,  and  pleaded  not  guilty.  He 
was  tried  at  the  Erie  oyer  and  terminer,  in  October,  1848,  be- 
fore Justice  Hoyt.  Upon  the  trial  it  was  proved  that  on  the 
night  of  the  19lh  day  of  September,  1848,  at  about  the  hour  of 
eleven  o'clock,  the  said  Stephen  C.  Brush  was  passing  down 
Seneca-street,  in  the  city  of  Buffalo,  in  company  with  some 
boys  from  fifteen  to  seventeen  years  of  age,  and  that  they  were 
conversing  and  laughing  about  a  negro  character  that  had  that 
evening  been  acted  at  the  theatre ;  that  while  they  were  so 
conversing  they  were  walking  pretty  fast,  and  passed  the  pris^ 
oner,  who  was  a  negro,  and  another  negro,  on  the  sidewalk. 
That  after  passing  them,  the  prisoner  and  the  other  negro 
walked  at  a  short  distance  behind  Brush  and  the  boys,  a  few 
rods,  and  then  came  up  with  them,  and  the  prisoner  passed  be- 
tween Brush  and  the  boys,  and  just  as  he  passed  them  a  fight 
occurred  between  Brush  and  the  prisoner  on  the  sidewalk; 
that  Brush  was  full  as  heavy  and  athletic  a  man  as  the  pris- 
oner. One  of  the  witnesses,  in  company  with  Brush,  thought 
he  had  the  best  of  the  fight  at  first ;  that  none  of  the  other 
persons  interfered  with  the  fight ;  that  after  several  blows  had 
passed  Brush  hallooed  *'  he  has  got  a  knife ;"  that  Brush  re- 
treated to  the  middle  of  the  road :  some  of  the  witnesses  testified 
that  he  turned  and  ran,  and  that  the  prisoner  ran  after  him ; 
and  others  that  he  backed  up  towards  the  middle  of  the  road, 
and  that  the  prisoner  followed  him  up,  and  that  blows  were 
passing  between  them,  or  that  the  prisoner  was  striking  Brush 
and  Brush  defending  off  the  blows  until  he  got  to  the  centre  of 
the  road,  and  he  then  hallooed  <^  oh  boys,"  and  in  a  moment  fell 
down  and  died  in  about  fifteen  minutes ;  that  when  he  fell  the 
prisoner,  and  the  other  negro,  and  most  of  the  boyB  ran. 

There  was  some  evidence  tending  to  show  that  the  prisooer 
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did  not  leave  the  sidewalk.  There  were  several  severe  ii 
wounds  inflicted  upon  Brush  wilh  a  sharp  instrument,  one  be- 
tween the  ribs  which  entered  the  cavity  of  the  heart,  which 
was  mortal ;  another  which  entered  the  lungs,  which  was  most 
likely  to  be  mortal,  one  wound  in  the  abdomen,  one  upon  the 
head,  one  upon  the  arm,  severing  it  about  one-third  oflT,  one 
over  the  eye,  and  from  three  to  five  in  the  back  of  the  neck. 
The  evidence  showed  that  when  Brush  and  the  boys  passed  the 
prisoner  and  the  other  negro  some  words  passed  between  them; 
the  testimony  was  somewhat  conflicting  as  to  the  precise  ex- 
pressions used,  and  who  used  them,  but  there  was  evidence 
tending  to  show  that  the  prisoner,  as  Brush  passed,  said,  "  what 
about  negroes  ?"  and  that  when  he  came  up  behind  Brush  the 
prisoner  or  the  other  negro  said  they  are  nothing  but  boys,  and 
that  Brush  said  "  I  know  it."  The  boys  in  company  with  Brush 
testified  that  the  prisoner  struck  Brush  first ;  but  it  was  quite 
dark  and  there  was  some  conflict  in  the  testimony  as  to  the 
position  of  the  parties  when  the  first  blow  was  struck,  and  as  to 
whether  prisoner  passed  Brush  on  the  outside  of  the  sidewalk 
or  on  the  inside  of  it ;  and  whether  the  first  blow  was  struck  by 
the  one  who  was  nearest  the  outside  or  inside  of  the  walk. 
And  Sharp,  the  negro  who  was  with  the  prisoner,  testified  that 
Brush  struck  the  prisoner  first.  Sharp  testified  that  the  pris- 
oner had  a  knife  in  his  hands  whittling  a  stick  as  they  were 
going  down  Seneca-street,  before  they  heard  Brush  and  the 
other  boys  coming;  that  he  thought  the  prisoner  threw  away 
the  stick  a  short  time  previous  to  the  time  Brush  overtook  them, 
hut  still  had  the  knife  open  in  his  hand,  and  that  he  had  the 
knife  open  in  his  hand  when  he  overtook  and  passed  Brush  and 
when  the  fight  commenced,  and  that  he  struck  with  the  hand 
in  which  he  held  the  knife,  but  he  could  not  tell  whether  he 
struck  with  the  knife  or  noL  The  prisoner  was  arrested  about 
an  hour  after  the  afiray,  at  the  Exchange  Hotel,  in  the  city 
of  Buffalo ;  and  it  was  proven  that  a  large  dirk  knife  with  a 
dirk  blade  and  a  spring  back  was  found  with  him,  the  blade 
of  which  was  covered  with  blood,  and  that  the  prisoner  had 
considerable  blood  upon  his  clothes.    Evidence  was  alao  given 
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of  the  prisoner's  coofessioDs  when  arrested ;  some  parts  of 
which  tended  to  show  that  he  admitted  he  bad  killed  Brush 
with  the  knife,  and  that  be  had  done  so  because  Brush  bad 
insulted  him,  and  tbat  he  would  kill  any  wbite  man  wbo  sbould 
insult  him.  Tbere  was  other  proof  on  tbe  part  of  tbe  prisoner 
which  tended  to  show  that  when  tbose  admissions  were  alleged 
to  have  been  made,  he  stated  that  Brusb  pitched  upon  him 
and  struck  him  first,  and  tbere  were  four  or  five  of  Brush's 
party,  and  the  prisoner  did  not  know  what  they  would  fight 
with,  and  be  bad  the  knife  in  bis  hand  and  fought  in  bis  own 
defence.  There  was  no  evidence  of  any  previous  difficulty  or 
acquaintance  between  the  prisoner  and  Brusb. 

After  the  proof  in  the  cause  had  closed,  his  honor,  Justice 
Hoyt,  charged  tbe  jury  tbat  the  third  and  fourth  counts  in  the 
indictment  were  insufficient  in  law,  and  that  no  conviction 
could  be  bad  under  either  of  them ;  that  tbe  prisoner,  if  con- 
victed at  all,  must  be  convicted  under  tbe  first  and  second 
counts  of  tbe  indictment.  Tbat  if  the  jury  should  be  satisfied, 
from  the  evidence,  that  the  prisoner  killed  Brusb  with  a  pre- 
meditated design  to  effect  his  death,  or  with  malice  afore- 
thought, it  was  murder.  That  malice  was  either  express  or 
implied.  Express  malice  was  when  one  with  deliberate  mind 
and  formed  design  killed  another ;  and  was  usually  evinced 
by  previous  threats,  lying  in  wait,  former  enmity,  or  concerted 
schemes  to  do  tbe  person  killed  some  bodily  harm.  That 
malice  was  presumed  in  every  homicide,  and  it  was  not  neces- 
sary for  the  prosecution  to  prove  any  previous  malice,  in  tbe 
first  instance.  But  in  such  case  tbe  malice  was  only  pre- 
sumed, and  tbe  prisoner  might  rebut  tbat  presumption  by 
showing  such  circumstances  as  would  make  tbe  killing  justifi- 
able, or  excusable,  or  manslaughter,  or  that  it  might  be  evinced 
either  by  tbe  evidence  produced  on  tbe  part  of  the  people  in 
proving  tbe  circumstances  attending  tbe  killing,  or  by  proof 
introduced  on  tbe  part  of  tbe  prisoner ;  that  should  tbe  jury  be 
satisfied,  from  tbe  evidence  in  tbe  cause,  tbat  when  the  aflfray 
commenced,  the  prisoner  had  no  design  to  kill  Brush,  and  that 
he  bad  no  previous  design  to  do  so^  and  that  while  they  were 


484  CASES  IN  LAW  AND  EaUITT  [Not.  6 


The  People  v.  Shorter. 


in  such  affray  the  prisoner  killed  Brush  in  the  beat  of  passion, 
during  the  fight,  without  reflection  or  proper  time  for  the  Mood 
or  passion  to  subside,  or  reason  to  interpose,  it  would  not  be 
murder,  but  it  would  be  either  justifiable  or  excusable  homicide 
or  manslaughter.  That  if  the  jury  should  find  that  there  had 
been  no  malice  on  the  part  of  the  prisoner  previous  to  the 
affray,  and  should  find  that  after  the  affray  commenced  sufr 
cient  time  intervened  between  its  commencement  (under  all 
the  circumstances  of  the  case,)  and  the  time  the  mortal  wonnd 
was  given,  for  the  prisoner's  blood  to  cool,  and  passion  to  sub- 
side and  reason  to  interpose,  and  he  then  formed  the  design  to 
kill  the  deceased,  though  such  design  was  formed  but  a  mor 
ment  before  the  fatal  blow  was  given,  it  would  be  murder,  and 
it  would  be  the  duty  of  the  jury  to  find  the  prisoner  guilty. 
That  the  jury  would  have  a  right  to  take  into  consideration 
the  nature  of  the  injury  inflicted,  the  number  of  blows  given, 
and  the  weapon  used,  as  circumstances  tending  to  show  a 
formed  malicious  deliberate  design  to  kill ;  and  on  the  other 
hand  they  would  have  a  right  to  take  into  consideration  the 
provocation,  if  any  there  was,  the  circumstances  and  manner 
of  the  fight,  and  the  short  length  of  time  which  ensued,  and 
whether  it  was  continually  going  on,  so  that  there  was  not 
time  for  reflection,  as  circumstances  tending  to  mitigate  the 
offence.  If  the  jury  should  not  find  the  prisoner  guilty  of  mur- 
der they  would  next  inquire,  whether  the  kiUing  was  man- 
slaughter, or  excusable  or  justifiable  homicide.  And  if  they 
should  find  that  Brush  first  assaulted  the  prisoner  and  committed 
the  first  battery  upon  him,  and  that  the  prisoner  killed  Brush 
in  the  lawful  defence  of  himself,  and  that  there  was  reasonable 
ground  for  him  to  apprehend  a  design  on  the  part  of  Brush 
to  commit  a  felony  upon  him,  or  to  do  him  some  great  personal 
injury,  and  that  there  was  imminent  danger  of  such  design 
being  accomplished,  the  killing  would  be  justifiable  homicide. 
But  they  should  be  satisfied  from  the  evidence,  and  all  the 
circumstances  of  the  transaction,  that  he  really  entertain«xl 
such  reasonable  apprehension,  and  that  there  was  great  danger 
in  fitct  of  such  offence  or  injury  being  committed  upoe  the  pris- 
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oner ;  othenvide  it  would  not  be  justifiable.  And  if  (bey  found 
tbat  ihe  killing  was  neither  murder  nor  justifiable  homicide, 
they  would  then  inquire  and  examine  ihe  case  to  see  of  which 
degree  of  manslaughter  ihe  prisoner  was  guilty,  and  explained 
to  them  what  would  constitute  manslaughter  in  the  different 
degrees. 

The  counsel  for  the  prisoner  then  requested  the  justice  to 
charge  the  jury  that  if  Brush  struck  the  prisoner  the  first  blow 
and  the  prisoner  had  no  premeditated  design  toefifect  the  death 
of  Brush,  and  gave  him  more  blows,  and  used  more  force,  than 
was  really  necessary  to  his  own  defence,  although  he  might 
have  been  mistaken  in  believing  that  there  was  reasonable 
ground  to  apprehend  a  design  to  do  the  prisoner  some  great 
personal  injury,  and  that  there  was  imminent  danger  of  such 
design  being  accomplished,  if  he  did  not  adopt  that  occasion  to 
gratify  his  feelings  of  malice  or  revenge,  although  he  used  a 
dangerous  weapon,  the  prisoner  would  be  justifiable  in  killing 
Brush  if  he  believed  himself  in  such  danger ;  that  the  question 
was  not  if  there  was  danger,  but  whether  the  prisoner  believed 
there  was.  But  the  justice  refused  so  to  charge  the  jury,  and 
on  the  contrary  charged  the  jury  that  to  render  such  killing  jus- 
tifiable they  should  be  satisfied  that  there  was  in  fact  imminent 
danger  that  Brush  would  commit  some  great  personal  injury 
to  the  prisoner.  To  which  decision  and  refusal  so  to  charge 
as  requested  by  the  prisoner's  counsel,  and  to  the  charge  so  last 
given,  the  prisoner  by  his  counsel  excepted. 

The  jury  found  the  prisoner  guilty  of  the  crime  charged  in 
the  two  first  counts  of  the  indictment.  And  the  prisoner's 
counsel  having  filed  a  bill  of  exceptions,  the  district  attorney 
removed  the  cause  into  this  court  by  a  writ  of  certiorari. 

Eli  Cook,  for  the  prisoner. 

B.  H.  Austin,  (district  attorney,)  for  the  people. 

Marvin,  J.  The  prisoner  was  tried  upon  an  indictment  for 
the  murder  of  Stephen  C.  Brush,  and  convicted.  His  counsel 
took  an  exception  to  the  refusal  of  the  judge  to  charge  as  re* 
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qaested — ^and  also  to  a  part  of  the  charge  as  made.  The  case 
is  brought  before  us  by  certiorari. 

The  judge  charged  the  jury  fully  upon  the  law  of  murder; 
and  to  this  part  of  the  charge  there  is  no  objection.  He  then 
instructed  the  jury  that  if  they  should  not  find  the  prisoner 
guilty  of  murder  they  would  next  inquire  whether  the  killing 
was  manslaughter,  or  excusable,  or  justifiable  homicide ;  and 
if  they  should  Qnd  that  Brush  first  assaulted  the  prisoner  and 
committed  the  ^rst  battery  upon  him,  and  that  the  prisoner 
killed  Brush  in  the  lawful  defence  of  himself,  and  that  there 
was  reasonabte  ground  for  him  to  apprehend  a  design,  on  the 
part  of  Brush,  to  commit  a  felony  upon  him,  or  to  do  him  some 
great  personal  injury,  and  thai  (here  was  imminent  danger  of 
such  design  beitiff  accomplished^  the  killing  would  bejustifia- 
ble  homicide ;  but  they  should  be  satisfied  from  the  evidence, 
and  all  the  circumstances  of  the  transaction,  that  he  really  en- 
tertained such  reasonable  apprehension,  and  that  there  was 
great  danger  in  fact  of  such  offence  or  injury  being  commit- 
ted upon  the  prisoner  ;  otherwise  it  would  not  be  justifiable. 

The  judge  then  instructed  the  jury  upon  the  law  of  roan- 
slaughter,  and  its  different  degrees.  After  he  had  concluded 
his  charge,  the  counsel  for  the  prisoner  requested  him  to  charge 
the  jury  :  ^'  that  if  Brush  struck  the  prisoner  the  first  blow,  and 
the  prisoner  had  no  premeditated  design  to  effect  the  death  of 
Brush,  and  gave  him  more  blows,  and  used  more  force  than 
was  really  necessary  to  his  own  defence,  although  he  may  have 
been  mistaken  in  believing  that  there  was  a  reasonable  ground 
to  apprehend  a  design  to  do  the  prisoner  some  great  personal 
injury,  and  that  there  was  imminent  danger  of  such  design 
being  accomplished,  if  he  did  not  adopt  that  occasion  to  gratify 
his  feelings  of  malice  or  revenge,  although  he  used  a  dangerous 
weapon,  the  prisoner  would  be  justifiable  in  killing  Brush  if  he 
believed  himself  in  such  danger.  That  the  question  was  not 
if  there  was  danger,  but  whether  the  prisoner  believed  there 
was.''  The  judge  refused  so  to  instruct  the  jury  ;  but  he  in^ 
stmcted  them  'Uhat  to  render  such  killing  justifiable,  they 
■hould  be  satisfied  that  there  was  in  fact  imminent  danger  thai 


t8ia]  IN  THE  SUPREME  COURT.  457 


The  People  v.  Sborter. 


Brush  would  commit  some  great  personal  injury  to  the  prison- 
er." To  this  refusal  to  charge  as  requested,  and  to  the  charge 
so  last  given,  the  prisoner's  counsel  excepted. 

It  will  not  be  necessary  to  criticise  the  language  of  the  prop- 
osition made  by  the  prisoner's  counsel,  as  the  charge  of  the 
judge  was  clear  and  distinct  upon  the  question,  and  that  was 
excepted  ta  If  this  instruction  be  erroneous  the  prisoner 
should  have  a  new  trial.  The  question  is,  can  the  homicide 
be  justified  unless  there  was  in  fact  imminent  danger  that 
Brush  would  commit  some  great  personal  injury  to  the  prison* 
er?  or  was  the  prisoner  justified  in  killing  him,  if  there  was 
reasonable  ground  to  apprehend  a  design  on  the  part  of  Brush 
to  do  him  some  great  peraooal  injury,  and  he  believed  there  was 
in  fact  imminent  danger  that  such  injury  would  be  inflicted? 

Before  proceeding  to  consider  this  question  it  will  be  well  to 
advert  to  the  provisions  of  the  revised  statute  in  relation  to 
justifiable  homicide.  The  statute  specifies  the  cases  of  justifi- 
able homicide.  (2  R.  S,  660,  }  3.)  By  the  2d  subdivision  of 
that  section,  the  homicide  is  justifiable  "  when  committed  in 
the  lawful  defence  of  such  person,  or  of  his  or  h'er  husband, 
wife,  parent,  child,  master,  mistress,  or  servant,  when  there  shall 
be  reasonable  ground  to  apprehend  a  design  to  commit  a  felo- 
ny, or  to  do  some  great  personal  injury,  and  there  shall  be  im- 
minent danger  of  such  design  being  accomplished,^ 

The  charge  is  very  nearly  in  the  language  of  this  section. 
It  is  argued  however,  that  if  the  prisoner  did  apprehend  a  de- 
sign on  the  part  of  Brush  to  do  him  some  great  personal  injury, 
and  believed  he  was  in  great  danger,  he  had  then  a  right  to 
act  upon  that  belief,  and^ake  the  life  of  Brush,  although  there 
was  no  actual  imminent  danger.  In  other  words,  if  he  be- 
lieved in  the  danger  he  had  a  right  to  act  as  though  the  dan- 
ger was  actually  present,  and  the  injury  about  to  be  inflicted 
upon  him)  and  that  the  consequence  of  this  mistaken  belief 
must  fall  upon  the  deceased,  and  the  prisoner  must  in  the  eye 
of  the  law,  stand  entirely  justified. 

Several  particulars  are  to  be  noticed  in  this  section,  as  appli- 
cable to  the  present  case.    The  homicide,  if  j,ustifiaUe,.  must 
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have  been  committed  ia  the  lawful  defence  of  the  person  of  the 
prisoner,  at  a  time  when  there  was  reftsonahle  ground  to  ap- 
prehend a  design  to  do  him  some  great  personal  injury.  Who 
is  to  judge  of  the  reasonable  ground  to  apprehend  a  design  to 
do  injury  ?  The  grounds  must  be  made  to  appear  on  the  trial, 
and  the  jury  must  be  satisfied  that  they  were  reasonable  grounds 
upon  which  to  found  an  apprehension  of  a  design  to  commit 
the  felony,  or  do  some  great  personal  injury.  Tt  is  true  the 
party  assailed  must,  at  the  time,  judge  of  the  ground  for  his  ap- 
prehension, but  he  judges  and  decides  at  his  peril,  so  far  as  the 
question  of  entire  justification  is  concerned.  It  will  not  do  to 
bold  that  he  who  has  taken  the  life  of  another  is  entirely  justi- 
fiable when  he  acts  upon  unreasonable  grounds  of  apprehen- 
sion, though  he  may  have  acted  upon  an  honest  apprehension 
of  a  design,  on  the  part  of  the  person  killed,  to  commit  a  felo- 
ny, or  to  do  him  some  great  bodily  injury.  In  such  a  case,  the 
crime  might  be  only  manslaughter,  and  that  too  of  the  lowest 
degree.  But  to  justify  the  act  of  killing,  in  such  a  case,  would 
be  to  establi:?h  a  rule  for  the  security  of  human  life,  resting  up- 
on the  uncertain  apprehension  of  men  who  may  act  upon  un- 
reasonable and  improbable  grounds. 

The  statute  also  adds  this  farther  condition:  "And  there 
shall  be  imminent  danger  of  such  design  being  accomplished." 
The  language  is  here  changed.  The  question  no  longer  de- 
pends upon  reasonable  grounds  to  apprehend  imminent  danger, 
from  which  a  belief  may  be  formed.  It  if»,  to  my  mind,  clear 
and  explicit,  and  requires  that  there  should  be  imminent  danger 
of  the  commission  of  a  felony,  or  of  some  great  personal  injury. 

The  man  assaulted  may  have  reasonable  ground  to  appre- 
hend a  design  on  the  part  of  his  assailant  to  do  him  some  great 
personal  injury,  and  yet  there  may  in  fact  be  Httle  or  no  dan- 
ger of  the  accomplishment  of  the  design.  Suppose  the  party 
committing  the  assault  is  unarmed,  and  weak,  and  infirm  as 
compared  with  the  party  assaulted,  and  this  disparity  of 
strength  is  such  that  the  parly  assaulted  is  able  to  protect  his 
person  from  injury.  The  imminent  danger  of  accomplishing 
the  design  would  not  exist,  and  yet  the  design  may  have  been 
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fally  formed,  and  maoifested  in  a  way  so  as  to  leave  no  doubt 
of  it.  In  such  a  case  the  killing  of  the  assailant  could  not  be 
justified. 

Suppose  a  csise  where  there  were  appearances  of  imminent 
danger,  and  the  party  believing  himself  in  imminent  danger, 
kills,  would  he  .be  justifiable  if  the  danger  did  not  exist?  If  so, 
the  issue  on  the  trial  would  be,  first  as  to  the  appearances  of 
danger,  and  secondly,  whether  the  party  killing  acted  upon  an 
honest  belief  of  imminent  danger  ;  not  was  there  in  fact  immi- 
nent danger.  The  statute  has  established  the  rules  by  which 
to  test  the  justification,  and  they  are,  as  I  understand,  in  ac- 
cordance with  the  common  law.  What  is  meant  in  the  statute 
by ''  such  design  ?''  Does  this  language  imply  that  a  design 
to  commit  a  felony,  or  to  do  some  great  personal  injury,  had 
been  actually  formed  ?  If  so,  then  a  reasonable  ground  to  ap- 
prehend a  design,  d&c.  as  declared  in  a  previous  part  of  the  sec- 
tion, is  not  sufficient,  but  there  must  be  added  to  it  not  only 
the  imminent  danger  but  the  actual  design.  This  is  not  the 
true  construction  of  the  language.  If  there  is  a  reasonable 
ground  to  apprehend  the  design,  and  there  is  ihiminent  danger 
that  such  apprehended  design  will  be  accomplished,  il  is  suffi- 
cient. The  party  assailed  may  have  reasonable  ground  to 
apprehend  a  design  on  the  part  of  the  assailant  to  kill  him, 
and  he  may  be  in  imminent  danger,  fromthe  acts  of  the  assail- 
ant, of  being  killed,  and  yet  his  assailant  may  not  have  formed 
the  design  to  kill  or  to  do  him  great  personal  injury.  His  acts 
may  however  be  such  as  actually  to  put  the  life  of  the  person 
assailed  in  imminent  danger.  In  such  a  case  the  killing  would 
be  justifiable. 

This  construction  of  the  statute  is,  in  my  mind,  confirmed  by 
a  reference  to  the  common  law  upon  the  question  now  under 
consideration.  A  full  discussion  of  the  question  would  lead  to 
an  examination  of  the  law  of  homicide  generally  ;  but  it  will 
only  be  necessary  now  to  state  the  distinction  between  murder, 
manslaughter,  and  excusable  and  justifiable  homicide.  Mur- 
der is  the  killing  of  any  person  with  malice  prepense  or 
aforethought    The  grand  criterion  by  which  murder  isdis* 
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tinguishable  from  other  species  of  homicide,  is  the  malice  pre^ 
pense  or  aforethought.  Without  this  malice,  express  or  implied^ 
there  can  be  no  murder.  Every  homicide  is  however  presumed 
to  be  malicious,  and  of  course  amounting  to  murder,  until  the 
contrary  appears  from  circumstances  of  alleviation,  excuse  or 
justification  ;  and  it  is  incumbent  upon  the  prisoner  to  make 
out  such  circumstances  to  the  satisfaction  of  the  jury,  unless 
they  appear  from  the  evidence  against  him.  Express  malice 
is  when  one  person  kills  another  with  a  sedate,  deliberate  mind 
and  formed  design,  such  formed  design  being  evidenced  by 
external  circumstances  discovering  the  inward  intention ;  as 
by  lying  in  wait,  antecedent  menaces,  former  grudges,  and 
concerted  schemes  to  do  the  party  some  bodily  harm.  {Rtiss. 
on  Crimes^  tit.  MMrder.)  At  common  law,  malice  is  implied 
in  a  variety  of  cases.  In  one  of  those  classes  of  cases  the 
crime  in  this  state  is  reduced  to  manslaughter.  {See  2  R.  S. 
661,  §  5.) 

In  manslaughter  malice  is  wanting.  In  excusable  homicide, 
the  person  by  whom  it  is  committed  is  not  altogether  free  from 
Mame.  Russell  divides  this  into  homicide  by  misadventure  and 
in  self  defence.  The  latter,  he  says,  is  when  one  kills  another 
in  defence  of  himself  or  property  upon  sonie  sudden  affray, 
considered  by  the  law  as  in  some  measure  blamable  and  barely 
excusable.  When  a  man  is  assaulted  in  the  course  of  a  sud- 
den brawl  or  quarrel,  he  may,  in  some  cases,  protect  himself  by 
killing  the  person  who  assaulted  him,  and  excuse  himself  on 
the  ground  of  self  defence.  But' to  entitle  himself  to  this  plea, 
he  must  make  it  appear,  first,  that  before  a  mortal  stroke  was 
given  he  had  declined  any  farther  combat :  Secondly,  that  he 
then  killed  his  adversary  through  mere  necessity,  in  order  to 
avoid  immediate  death.  Under  such  circumstances,  it  will  be 
excusable  self  defence.  Mr.  Russell  says  this  species  of  homi- 
cide borders  very  nearly  upon  manslaughter ;  that  the  bounda* 
ries  between  them  are  in  some  instances  scarcely  perceivable. 
The  true  criterion  between  them  is  stated  to  be  this :  when 
both  parties  are  actually  combatting  at  the  time  the  mortal 
stroke  is  given,  the  slayer  is  guilty  of  manslaughter ;  bat  if  the 
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slayer  has  not  begun  to  figbt,  or  having  begun,  endeavors  to 
decline  any  farther  struggle,  and  afterwards  being  closely 
pressed  by  his  antagonist,  kills  him  to  avoid  his  own  destruc* 
tion  ;  this  is  homicide,  excusable  by  self  defence.  Numerous 
cases  are  given  in  illustration  of  these  rules.  There  must  be 
no  premeditation,  no  malice  on  the  part  of  the  party  killing. 
He  must  retreat  as  far  as  be  can,  safely  and  conveniently,  to 
avoid  the  violence  of  the  assault,  before  he  turns  upon  his  assail- 
ant. "  The  assault  must  be  so  fierce  as  not  to  allow  him  to 
yield  a  step  without  manifest  danger  of  his  life  or  great  bodily 
harm,  and  then  in  his  defence  he  may  kill  his  assailant  instant- 
ly." These  facts  must  be  made  to  appear  on  the  trial,  not 
simply  that  they  appeared  to  be  so,  and  the  prisoner  so  believed. 
Some  writers  have  included  some  of  the  cases  above  referred  to 
in  Che  class  of  justifiable  homicide,  In  justifiable  homicide,  no 
blame  whatever  is  to  be  imputed  to  the  party  killing.  He  may 
avow  the  act,  and  justify  it.  Most  of  the  English  cases  have 
turned  upon  the  question  of  murder  or  manslaughter.  In 
those  cases  of  killing  in  an  encounter,  when  the  defence  of  jus- 
tifiable homicide  has  been  interposed,  I  find  no  countenance 
of  the  notion  that  any  thing  short  of  imminent  danger  to  life, 
or  of  great  bodily  harm,  can  be  received  as  a  justification  or 
excuse. 

In  Regina  v.  Smithy  (8  Car.  4*  P-  1^0  ^^^  prisoner  was 
indicted  for  murder  and  also  for  manslaughter.  He,  the  de- 
ceased, and  other  persons,  had  been  drinking  at  an  inn  where 
the  deceased  struck  the  prisoner.  Some  time  after,  the  pris- 
oner and  his  brother  went  out,  and'tlie  deceased  soon  after  fol- 
lowed, and  overtook  the  prisoner ;  a  fight  ensued  and  he  was 
killed  by  stabs  inflicted  with  a  bayonet,  which  belonged  to  the 
brother  of  the  prisoner,  who  was  a  witness,  and  stated  that  the 
deceased  overtook  him,  knocked  him  down,  and  took  the  bay- 
onet and  pursued  the  prisoner,  and  on  overtaking  him,  a  fight 
ensued,  and  a  great  struggle  between  them,  when  the  deceased 
cried  out,  '^  I  am  stabbed,  I  am  stabbed."  The  judge  instruct- 
ed the  jury  to  inquire  whether  the  prisoner  was  guilty  of  mur- 
der or  of  manslaughter,  or  whether  his  act  was  justifiable  or 
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excusable.  He  said,  "  Did  the  prisoner  enter  into  the  contest 
Avith  an  unarmed  man  intending  to  avail  himt^elf  of  a  deadly 
weapon  t  for  if  he  did  it  will  amount  to  murder,  but  if  he  did 
not  enter  into  the  contest  with  the  intention  of  using  it,  then 
the  question  will  be,  did  he  use  it  in  the  heat  of  passion  in  con- 
sequence of  an  attack  made  upon  him  ?  If  he  did,  then  it  will 
be  manslaughter.  But  there  is  another  question.  Did  he  use 
the  weapon  in  defence  of  his  life?  Before  a  person  can  avail 
himself  of  that  defence  he  must  satisfy  the  jury  (hat  that  de- 
fence was  necessary;  that  he  did  all  he  could  to  avoid  it ;  and 
that  it  was  necessary  to  protect  his  own  life,  or  to  protect  him- 
self from  svch  serious  bodily  harm  as  would  give  a  reasonable 
apprehension  that  his  own  life  was  in  imminent  danger.  If 
he  used  the  weapon  having  no  other  means  of  resistance,  and 
no  means  of  escape,  in  such  case,  if  he  retreated  as  far  as  he 
could,  he  will  be  justified." 

This  language  is  evidently  well  considered.  The  prisoner 
was  not  allowed  to  justify  himself  under  an  apprehension  of 
serious  bodily  harm,  but  he  was  only  to  he  justified  when  his 
act  was  necessary  to  protect  himself  from  such  serious  bodily 
harm  as  tootdd  give  a  reasonable  apprehension  that  his  life  was 
in  imminent  danger.  The  imminent  danger  of  bodily  harm 
must  have  been  present,  actually  existing,  and  to  a  degree  that 
would  create  reasonable  apprehension  of  danger  to  life. 

In  Regina  v.  Bull^  (9  C  4*  P-  ^0  it  ^sls  insisted  that  the 

homicide  was  justifiable  in  preventing  a  robbery  on  the  high- 

* 

way.  Yaughan  instructed  the  jury  ''  that  it  was  not  justifiable 
homicide  unless  there  was  an  intention  on  the  part  of  the  de- 
ceased and  his  companions  to  rob  or  murder  the  prisoner,  or  to 
do  same  dreadful  bodily  injury  to  him,  and  that  it  was  not  the 
law  that  a  man  would  be  justified  in  taking  away  the  life  of 
another  merely  because  he  feared  that  he  might  be  assaulted, 
or  indeed  if  he  was  actually  assaulted."  His  lordship  told  the 
jury  that  "  the  question  for  their  consideration  was  whether  the 
conduct  of  the  party  made  it  necessary  for  the  prisoner  to  inflict 
that  blow,  which  almost  immediately  terminated  in  the  death 
of  the  deceased  ;  whether  he  inflicted  the  wound  in  self  defence 
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to  save  his  own  life  which  was  io  danger,  or  to  protect  himself 
from  some  dreadful  bodily  injury.'' 

In  the  United  States  v.  Wittberger,  (3  Wash.  C,  C,  R.  521,) 
Justice  Washington  states  the  law  of  justifiable  homicide  thus: 
''A  man  may  oppose  force  to  force  in  defence  of  his  person,,  his 
family  or  property,  against  one  who  manifestly  endeavors  by 
surprise  or  violence  to  commit  a  felony,  as  murder,  robbery,  or 
the  like."  He  says,  ^^  The  intent  must  be  to  commit  a  felony. 
The  intent  must  be  apparent  which  will  be  sufficient,  though  it 
should  afterwards  turn  out  that  the  real  intention  was  less  crim- 
inal, or  was  even  innocent.  This  apparent  intent  is  to  be  col- 
lected from  the  attending  circumstances,  such  as  the  manner 
of  the  assault,  the  nature  of  the  weapon  used  and  the  like." 
He  is  here  speaking  of  the  apparent  intent  of  the  assailant 
whose  life  shall  have  been  taken  ;  and  the«rule  laid  down  is  like 
that  in  our  own  statute,  viz :  '^  when  there  shall  be  reasonable 
ground  to  apprehend  a  design,"  &c.  I  have  already  shown 
that  it  is  not  necessary  to  establish  this  design  on  the  part  of 
the  person  killed,  but  only  that  there  was  reasonable  ground 
to  apprehend  the  design.  Judge  Washington  adds,  "and  lastly, 
to  produce  this  justification,  it  must  appear  that  the  danger 
was  imminent,  and  the  species  of  resistance  used  necessary  to 
avert  it."  "  It  must  appear,"  &;c.  that  is,  it  must  appear  on  the 
trial,  from  the  evidence,  that  the  danger  was  imminent.  This 
charge  is  in  accordance  with  the  law  as  established  by  our 
statute.  It  was  taken  from  the  common  law.  All  these  cases 
show  clearly  that  there  must  have  been  imminent  danger, 
either  of  death  or  some  great  bodily  harm  ;  and  this  must  be 
shown  to  the  satisfaction  of  the  jury.  I  am  satisfied  that  the 
legislature  considered  the  common  law  carefully,  and  that  they 
adopted  it,  in  the  section  relating  to  justifiable  homicide,  and 
that  they  have  thereby  provided  that  a  homicide  shall  not  be 
justifiable  unless  there  was,  first,  reasonable  ground  to  appre- 
hend a  design  to  commit  a  felony,  or  to  do  some  great  personal 
injury  ;  and^  secondly,  there  was  imminent  danger  of  such  ap- 
prehended design  being  accomplished  ;  that  is,  that  there  was 
imminent  danger  that  a  felony  would  in  fact  be  committed,  or 
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that  some  g^eat  personal  injury  would  be  inflicted,  unless  tlie 
party  was  arrested  by  death.  If  I  am  right  in  this  construction 
of  the  statute,  the  charge  of  the  learned  justice  was  in  strict  ac^ 
cordance  with  the  law. 

If  the  prisoner  acted  under  an  honest  belief  that  he  was  in 
imminent  danger  of  some  great  personal  injury  or  of  death, 
and  that  it  was  necessary  for  him  to  take  the  life  of  the  de- 
ceased to  avoid  the  danger,  this  Wbuld  repel  all  presumption  of 
malice,  and  reduce  the  homicide  to  the  degree  of  manslaughter, 
probably  the  lowest  under  the  19th  section  of  the  act ;  the  pun- 
ishment for  which  may  be  imprisonment  in  a  state  prison  for 
two  years,  or  in  a  county  jail  not  exceeding  a  year,  or  by  a  fine 
or  both.  {See  Justice  Onten^s  opinion  in  People  v.  Rector^  19 
Wend.  590.) 

Malice  is  always  the  test  between  murder  and  manslaugh- 
ter ;  without  malice,  express  or  implied,  there  can  be  no  mur- 
der, and  with  malice  the  homicide  will  be  murder.  It  is 
therefore  always  important  to  inquire  with  what  motive  the 
prisoner  acted.  If  be  acted  purely  from  fear,  or  from  a  belief 
that  the  act  was  necessary  to  save  himself  from  death  or  great 
personal  injury,  then  he  will  have  acted  without  malice,  and, 
though  mistaken,  will  not  be  guilty  of  murder,  but  of  man- 
slaughter. 

HoYT,  J.  concurred  in  the  opinion  of  Justice  Marvin. 

MvLLETT,  J.  It  appears  by  the  bill  of  exceptions  in  this  case 
that,  after  the  judge  who  presided  at  the  trial  had  concluded 
his  charge  to  the  jury,  no  part  of  which  was  excepted  to  on  the 
part  of  the  prisoner,  the  prisoner's  counsel  requested  the  judge 
to  charge  the  jury,  in  substance,  that  if  Brush  struck  the  first 
blow,  and  the  prisoner  had  no  premeditated  design  to  efieet  the 
death  of  Brush,  and  did  not  adopt  that  occasion  to  gratify  feel^ 
ings  of  malice  or  revenge,  although  he  used  more  blows  and 
more  force  than  were  really  necessary  to  his  defence,  and  used 
a  dangerous  weapon,  and  was  mistaken  in  believing  there  was 
reasonable  ground  to  apprehend  a  design  to  do  him  some  great 
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peiBooal  iDJury,  and  thai  there  was  immiDeat  danger  of  such 
design  being  accomplished ;  yet  the  prisoner  was  justified  in 
killing  Brush,  if  he  beUevtd  himself  to  be  in  such  danger ;  that 
the  question  was  not  whether  there  was  danger,  but  whether 
the  prisoner  believed  there  was.  That  the  judge  refused  so  to 
charge  the  jury,  but  on  the  contrary  charged  them,  that  to  ren-^ 
der  the  killing  justifiable  they  should  be  satisfied  that  there 
was  mfadi  imminent  danger  that  Brush  would  commit  some 
great  personal  injury  to  the  prisoner. 

As  the  trial  of  this  cause  appears  to  have  involved  the  whole 
doctrine  of  homicide,  and  to  have  presented  questions  under 
the  several  classes  into  which  homicide  is  divided,  a  brief  re* 
currence  to  the  qualities  or  characteristics  which  distinguish 
the  several  sorts  of  homicide  from  each  other,  may  not  be  al- 
together useless  in  the  examination  of  the  subject  before  us« 
Homicide,  or  mankilling,  may  be  divided  into  criminal,  justifia- 
ble and  excusable.  The  terms  used  to  designate  the  last  two 
classes  sufficiently  explain  themselves*  Criminal  homicide  is 
divided  into  murder  and  manslaughter.  Murder  is  the  unlaw- 
ful killing  of  a  human  being  with  malice  aforethought.  Mal- 
ice aforethought,  in  this  definition,  is  not  conQned  in  its  mean- 
ing, to  long  cherished  malevolence,  grudge  or  hate,  as  the  term 
is  sometimes  used,  but  has  a  broader  signification  and  includes 
depraved  or  malignant  intention  or  design^  formed  under  the 
influence  of  the  reasoning  faculties.  Judgment,  instead  of  im- 
pulse, no  matter  how  recently  formed. 

Manslaughter  is  the  unlawful  killing  of  a  human  being  with- 
out malice.  The  distinction  between  murder  and  manslaugh- 
ter is  not  involved  in  the  question  whether  the  act  which 
occasioned  the  death,  was  intentional  or  not,  but  in  the  question 
whether  the  death  was  the  designed  object  of  the  act,  or  the 
uncontemplated  result  of  an  act^  prompted  by  impetuous  and 
blind  passion.  This  distinction  gives  occasion  for  proof  of 
provocation.  Provocation  is  that  which  provokes  or  ex- 
cites passion.  The  proof  of  provocation  is  applicable  to  the 
question  whether  the  killing  was  the  result  of  suddenly  and 
strongly  provoked  or  excited  passion,  or  of  reflection,  reasoning 
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or  design  ;  or  in  other  words,  whether  the  killing  was  murder 
or  manslaughter.  No  person  could  ask  to  have  his  case  put  to 
the  jury  more  fairly  than  was  the  prisoner's,  so  (kr  as  related 
to  the  question  between  murder  and  manslaughter.  In  pre- 
senting this  feature  of  the  case,  all  the  proof  of  provocatioD, 
the  commencement  of  the  affray,  the  priority  of  the  first  blow, 
the  character  of  the  fight,  and  all  the  circumstances  which 
could  affect  the  question,  were  fairly  and  charitably  applied. 
The  judge  told  the  jury,  in  substance,  that  if  they  should  be 
satisfied,  from  the  evidence  in  the  case,  that  when  the  affray 
commenced  the  prisoner  had  no  design  to  kill  Brush,  and  that 
while  they  were  in  such  affray,  the  prisoner  killed  Brush  in  the 
heat  of  passion,  during  the  fight,  without  reflection  or  proper 
time  for  the  blood  to  cool,  passion  to  subside,  or  reason  to  inter- 
pose, the  killing  would  not  be  murder,  but  would  be  either  jus- 
tifiable or  excusable  homicide,  or  manslaughter.  This  put  the 
question  whether,  under  all  the  circumstances  of  provocation, 
the  killing  was  murder  or  manslaughter,  fairly  and  directly  to 
the  jury,  in  the  very  language  and  spirit  of  the  law.  The  re- 
quest of  the  prisoner's  counsel  put  his  assumed  defence  on  a 
justification.  This  is  altogether  different  ground.  A  justifica- 
tion admits  that  the  killing  was  designed,  but  claims  that  it  was 
right.  In  a  justification  the  prisoner  says  in  substance,  true  I 
killed  the  deceased,  and  I  admit  that  I  designed  to  kill  him,  but 
I  claim  that  I  had  a  legal  right  to  do  so.  All  homicide  is  pre- 
sumed to  be  unlawful,  until  the  contrary  be  shown.  The  person, 
then,  who  assumes  to  justify  the  killing,  takes  the  burden  of 
proving  the  justification  upon  himself.  This  presents  the  ques- 
tion, what  will  justify  one  man  in  killing  another?  The  gen- 
eral answer  of  the  law  of  nature  is  that  one  man  may  kill 
another  to  save  his  own  life.  The  answer  of  civilized  society 
and  our  municipal  law  is,  that  a  homicide  is  justifiable  ^'  when 
committed  by  a  person  when  resisting  an  attempt  to  murder 
such  person,  or  to  commit  a  felony  upon  him,  or  upon,  or  in, 
any  dwelling  house  in  which  such  person  shall  be ;  or  when 
committed  in  the  lawful  defence  of  such  person,  or  of  his  or  her 
husband,  wife,  parent,  child,  master,  mistress  or  servant,  when 
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there  shall  be  reasonable  ground  to  apprehend  a  design  to  com- 
mit a  felony,  or  to  do  some  great  personal  injury,  and  there 
shall  be  imminent  danger  of  such  design  being  accomplished." 
(2  R.  8.  660.)  The  construction  of  this  statute  is  supposed  to 
be  involved  in  the  request  of  the  prisoner's  counsel,  and  the 
reply  of  the  judge.  The  prisoner's  counsel  insists  that  the 
justification  is  based  on  the  prisoner's  belief  of  danger.  His 
proposition  is  that  the  question  is  not  whether  there  was  in 
fact  imminent  danger  of  such  design  being  accomplished,  but 
whether  the  prisoner  believed  there  was  danger.  Perhaps  it 
is  sufficient  to  say  of  the  proposition  that  it  cannot  be  sustained 
by  any  construction.  The  belief  of  the  prisoner  cannot  be  put 
in  issue,  or  tried  as  a  fact,  and  therefore  the  statute  requires 
that  he  shall  have  reasonable  grounds  for  his  apprehension  or 
belief.  He  must,  at  least,  prove  the  facts  to  the  jury,  and  they 
must  judge  whether  he  had  reasonable  grounds  to  apprehend 
the  design  and  danger  which  would  justify  him  in  taking  the 
life  of  the  assailant,  for  his  own  safety.  If  the  judge  had 
simply  denied  the  request  of  the  prisoner's  counsel,  no  question 
would  have  been  presented  worthy  of  consideration.  But  his 
honor  went  farther,  and  in  reply  to  the  request  of  the  prison- 
er's counsel,  charged  the  jury  that  to  render  the  killing  justifi- 
able, they  should  be  satisfied  that  there  was,  infa^t^  imminent 
danger  that  Brush  would  commit  some  great  personal  injury  to 
the  prisoner ;  thus  putting  the  prisoner's  assumed  justification, 
not  on  the  apparent  danger  which  might  reasonably  have  in- 
fluenced his  action  at  the  time,  but  on  what  might  be  proved  to 
have  been  the  real  character  of  those  appearances  of  danger. 
It  appears  to  me  that  this  remark  of  the  judge,  as  a  legal  propo- 
sition, was  erroneous.  That  a  person's  right  to  defend  himself 
must  depend  on  the  apparent  necessity  of  such  defence,  and 
that  the  question  to  be  presented  to  the  jury,  in  such  cases,  is, 
whether  the  facts  and  circumstances,  as  they  are  proved  to 
have  existed  at  the  time  of  the  killing,  gave  the  deceased  rea- 
sonable grounds  to  apprehend  the  danger  which  would  justify 
him  in  resorting  to  his  ultimate  means  of  security,  by  taking  the 
life  of  his  adversary.     I  cannot  explain  my  views  of  this  sub- 
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ject  any  better  than  by  quoting  the  language  of  Chief  Justioe 
Parker  of  Massachusetts.  After  laying  down  several  propo- 
sitions explanatory  of  the  crimes  of  murder  and  manslaughtari 
and  of  justifiable  and  excusable  homicide,  the  chief  justice 
states  and  illustrates  another  proposition  in  these  words: — 
"  When  from  the  nature  of  the  attack  upon  a  person,  there  is 
reasonable  ground  to  believe  that  there  is  a  design  to  destroy 
his  life,  or  commit  a  felony  upon  his  person,  the  killing  of  the 
assailant  will  be  excusable  homicide,  although  it  should  after- 
wards appear  that  no  felony  was  intended.  Of  these  proposi- 
tions the  last  is  the  only  one  which  will  be  doubted  any  whefe, 
and  this  will  not  be  doubted  by  any  who  are  conversant  in  the 
principles  of  the  criminal  law.  Indeed  if  this  last  proposition 
be  not  true,  the  preceding  ones,  however  true  and  universally 
admitted,  would  in  most  cases  be  entirely  inefficacious.  And 
when  it  is  considered  that  the  jury  who  try  the  cause  are  to 
decide  upon  the  grounds  of  apprehension,  no  danger  can  flow 
from  the  example.  To  illustrate  this  principle  take  the  fol- 
lowing  case :  A.  in  the  peaceable  pursuit  of  his  affairs  sees  R 
rushing  rapidly  towards  him  with  an  outstretched  arm  and  a 
pistol  in  his  hand,  and  using  violent  menaces  against  his  life,  as 
he  advances.  Having  approached  near  enough,  in  the  same 
attitude.  A.,  who  has  a  club  in  his  hand,  strikes  B.  over  the  head, 
before  or  at  the  instant  the  pistol  is  discharged,  of  which  wound 
B.  dies.  It  turns  out  that  the  pistol  is  loaded  with  powder  only, 
and  that  the  real  design  of  B.  was  only  to  terrify  A.  Will  any 
reasonable  man  say  that  A.  is  more  criminal  than  he  would 
have  been  if  there  had  been  a  bullet  in  the  pistol  ?  Those  who 
hold  such  doctrine  must  require  that  a  man  so  attacked  must, 
before  he  strikes  the  assailant,  stop  to  ascertain  how  the  pistol 
is  loaded,  a  doctrine  which  would  entirely  take  away  the  right 
of  self  defence.  And  when  it  is  considered  that  the  jury  who 
try  the  cause,  and  not  the  party  killing,  is  to  judge  of  the  rea- 
sonable grounds  of  apprehension,  no  danger  can  be  supposed 
to  flow  from  the  principle."  {Rtissell  on  Crimes,  1st  Amer.  ed. 
699,  note.)  It  appears  to  me  that  Chief  Justice  Parker's  illus- 
iratiop  of  the  proposition  laid  down  by  him  is  unanswerable* 
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That  the  right  of  self  defence  does  not  depend  on  any  subse- 
quent developement  of  the  real  character  of  those  circumstao- 
ces  which  at  the  time  appeared  to  render  it  necessary.  That 
a  man  is  not  obliged  to  wait  until  an  apparent  design  against 
his  life  is  demonstrated  by  giving  him  a  dangerous  and  per* 
haps  mortal  wound,  before  he  defends  himself;  nor  to  defend 
himself  against  an  attack  aipparently  aimed  at  his  life  at  the 
peril  of  being  found  guilty  of  manslaughter,  at  least,  if  the 
circumstances  and  appearances  which  gave  him  reasonable 
grounds  for  such  defence  at  the  time,  should  afterwards  turn 
out  to  be  of  a  different  character  from  what  they  appeared  to 
be.  On  the  trial  of  such  a  case,  as  I  understand  the  law,  the 
true  question  to  be  presented  to  the  jury  upon  the  proof  of 
all  the  facts  and  circumstances,  as  they  existed  at  the  time  of 
ihe  killing,  is,  whether  the  accused  had  reasonable  grounds  to 
Justify  tum  i9  believing  that  it  was  necessary  to  take  the  life  of 
ibe  assailant,  to  save  himself  from  some  great  personal  injury. 
This  is  clearly  the  principle  of  the  common  law,  and  I  also  un- 
dersjtand  it  ito  be  in  accordance  with  the  true  and  designed  con- 
Mruction  of  our  revised  statutes.  (2  jR.  jK  p.  660,  }  3,  stdHU- 
frisicu  2.)  U  appears  by  e^^iracts  from  the  general  reports  and 
notes  of  the  revisers  appended  to  the  3d  volume,  2d  edition, 
that  sections  3  and  4  of  the  statute  above  referred  to,  were 
enacted  by  the  iegislature  the  same  as  reported  by  the  revisers. 
That  in  subdivision  2  of  section  3,  (being  ihe  clause  now  under 
consideration,)  atf  after  the  word  servant,  as  reported,  was 
printed  in  italic,  wJiiich  would  present  the  subdivision  as  fol- 
lows :  <'  When  committed  in  the  lawful  defence  of  such  per- 
son, or  of  his  or  Jier  husband,  wife,  parent,  child,  master, 
mistress  or  servant ;  u)hen  there  shall  be  reasonable  ground  to 
apprehend  a  design  to  commit  a  felony  or  do  some  great  per- 
sonal injury^  and  there  shall  be  imminent  danger  of  such  de- 
mgn  being  aceomplishedJ'^  In  a  note  of  the  revisers  applicable 
to  this  subdivision  of  the  section  they  say :  ^  qualified  by  the 
words  in  italic,"  according  to  the  views  of  most  of  the  writers 
on  the  subject,  and  the  express  decisions  of  Massachusetts  and 
New  Jersey,  and  they  refer  to  the  opinion  of  Chief  Justice  Par- 
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ker  above  quoted.  There  could  not  well  be  a  more  distiact 
recognitioQ  of  the  opioions  advanced  by  another  writer,  than 
this  note  affords  of  the  adoption  of  the  principles  laid  down  by 
Chief  Justice  Parker;  and  yet  his  proposition,  and  the  whole 
scope  of  his  illustration,  are  in  direct  contradiction  of  the  doc- 
trine now  assumed  on  the  part  of  the  prosecution.  The  3d 
and  4th  sections  of  the  revised  statutes  now  under  consideration, 
were  taken  substantially  from  the  4th,  6th  and  6th  sections  of 
the  old  act  concerning  murder,  1  R.  L.  67.  {See  reviser's  notes.) 
By  the  4th  section  of  the  old  act,  the  killing  of  a  person  at- 
tempting to  rob  or  murder  any  person  in  or  near  a  highway, 
or  feloniously  attempting  to  break  a  dwelling  house  in  the 
night  time  ;  and  by  the  5th  section,  the  killing  of  any  person 
in  self  defence ;  and  by  the  6th  section,  the  killing  of  a  person 
in  the  lawful  defence  of  one's  husband,  wife,  parent,  child, 
master,  mistress,  or  servant,  were  all,  in  effect,  declared  to  be 
justifiable.  By  the  1st  subdivision  of  section  3d  of  the  present 
statute,  the  justification  declared  by  the  4th  and  5th  sections  of 
the  old  statute,  is  extended  to  homicide  commited  by  a  person 
when  resisting  any  attempt  to  murder  such  person,  or  to  com- 
mit any  felony  upon  him  or  her,  or  on  or  in  any  dwelling 
house  in  which  such  person  shall  be ;  while  the  6th  section  of 
the  old  act  is  in  substance  copied  into  the  2d  subdivision  of  sec- 
tion 3  of  the  present  statute,  with  no  material  alteration  except 
the  qualification  reported  in  italic,  as  above  mentioned.  The 
English  statutes,  from  which  ours  are  taken,  and  consequently 
our  statutes,  are  said  to  be  in  afiirmaace  of  the  common  law. 
{RusseU  on  Crimes^  789,  \st  Ant,  ed.)  Thus  the  common  law 
right  of  necessary  self  defence  is  declared  and  upheld  by  those 
statutes.  It  is  true  that  the  common  law  and  the  statute  put 
the  justification  upon  the  proposition,  that  the  person  killed  was 
attempting  to  commit  the  felony,  which  justified  the  killing,  but 
it  has  never  been  held  that  the  justification  depended  upon  proof 
that  the  deceased  was  infiict  engaged  in  committing  the  felony. 
The  justification  has  been  considered  made  out,  if  the  circum- 
stances were  such  as  to  give  the  accused  reasonable  grounds  to 
believe  that  the  deceased  was  engaged  in  committing  the  felony, 
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and  that  the  necessity  of  taking  life  to  prevent  the  felony  existed. 
Russell  says  "  a  man  may  repel  force  by  force  in  defence  of  his 
person,  habitation  or  property,  against  one  who  manifestly  in- 
tends and  endeavors,  by  violence  or  surprise,  to  commit  a  known 
felony  upon  either,  but  the  intent  should  be  apparent  and  not 
be  left  in  doubt,  so  that  if  A.  make  an  attack  upon  B.  it  must 
plainly  appear  by  ih^  circumstances  of  the  case,  as  the  manner 
of  the  assault,  the  weapon,  &c.  that  the  life  of  B.  is  in  imminent 
danger,  otherwise  his  killing  the  assailant  will  not  be  justifia* 
ble  self  defence."  {Russ,  on  Cr.  789,  1^^  Am,  ed.)  The  writer 
above  referred  to,  at  page  791,  continues  his  remarks  on  this 
subject  by  saying :  "  Important  considerations  will  arise  in  cases 
of  this  kind,  as  to  the  grounds  which  the  party  killing  had  for 
supposing  that  the  person  slain  had  a  felonious  design  against 
him,  more  especially  when  it  afterwards  appears  that  no  such 
design  existed."  He  then  mentions  Levit's  case,  reported  in 
Cro.  Car.  638,  1  Hale^  42,  which  was  the  killing  in  the  dark, 
with  a  sword,  of  a  female  servant,  on  the  supposition  that  she 
was  a  thief  endeavoring  to  break  into  the  house  to  steal  from 
it,  in  which  the  killing  was  held  excusable  and  the  accused  ac- 
quitted. This  case  is  commented  on  by  Foster,  who  disapproves 
the  decision,  on  the  ground  that  Levit  did  not  use  due  circum- 
spection ;  {Foster^  299 ;)  and  by  Hawkins,  who  approves  it. 
(Hawk,  P.  C.  ch.  28,  h  27.)  But  it  is  not  pretended  by  either 
of  them  that  Levit's  justification  or  excuse  depended  on  the  fact 
that  the  person  killed  was  actually  engaged  in  feloniously 
breaking  the  house.  Russell,  at  page  792,  proceeds :  "  dues- 
tions  will  also  sometimes  arise  as  to  the  apparency  of  the  intent 
in  one  of  the  parties  to  commit  such  felony,  as  will  justify  the 
other  in  killing  him."  He  then  refers  to  several  cases  in  which 
the  appearances  of  a  felonious  intent  were  deemed  sufficient  to 
justify  or  excuse  the  killing,  and  concludes  by  saying,  "  But  no 
assault,  however  violent,  will  justify  killing  the  assailant  under 
the  plea  of  necessity,  unless  there  be  a  plain  manifestation  of 
a  felonious  intent ;  and  cites  1  Easfs  P.  C.  277,  ch.  5,  i  47. 
This  is  the  subject  to  which  the  quaUfication  reported  by  the 
revisers  in  italic,  and  adopted  by  the  legislature  without  altera- 
VoL.  IV,  61 
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tion,  is  applied.  The  appearances  and  manifestaUon  of  the 
design  and  danger,  must  be  such  as  to  give  the  accused,  in  the 
opinion  of  the  jury,  reasonable  grounds  to  resort  to  his  self  de- 
fence. An  examination  of  the  laws  involving  the  principle 
under  consideration,  will  show  that  the  distinction  between  this 
kind  of  justifiable  homicide  and  manslaughter,  is  sometimes  ob- 
scure and  difficult  to  be  traced,  in  practice — ^still  it  is  fixed  in 
law,  and  the  two  kinds  of  killing  are  no  more  blended  in  theory 
than  guilt  and  innocence  in  any  other  transactions  of  human 
life.  The  intricacy  of  such  questions  in  fact  arises  from  the 
difficulty  of  ascertaining  whether  the  killing  was  the  result  of 
apparent  necessity  or  not ;  but  the  difficulty  of  the  question  ii 
a  poor  excuse  for  confounding  guilt  and  innocence,  or  for  com- 
promising a  doubtful  case,  on  some  mitigated  degree  of  guilt. 
I  understand  that  the  revisers  and  the  legislature,  by  the  qual- 
ification referred  to,  endeavored  to  fix  a  standard  by  which  such 
questions  should  be  decided,  by  expressly  requiring,  what  the 
eommon  law  had  always  required,  that  the  accused  should  con- 
vince the  jury,  as  matter  of  fact,  that  he  had  reas(mahle  grounds 
lo  apprehend  the  felonious  design,  and  the  imminent  danger  of 
its  accomplishment.  But  his  honor,  the  judge,  in  his  reply  to 
the  request  of  the  prisoner's  counsel,  appeared  to  suppose  that 
the  last  clause  of  the  qualifying  section  required  that  the  pris- 
oner should  show  that  there  was  in  fact  imminent  danger  that 
the  felonious  design  would  be  accomplished.  It  appears  to  be 
admitted  that  the  accused  is  required  to  show  only  reasonable 
grounds  to  apprehend  the  design  to  do  the  injury.  How  can 
the  danger  of  its  accomplishment  be  any  more  certain,  or  more 
a  matter  of  fact,  than  the  design  ?  If  the  deceased  had  really 
no  design  to  commit  the  injury,  there  was  certainly  no  danger 
of  his  accomplishing  it ;  so  that  in  such  a  case  neither  the  de- 
sign nor  the  danger  could  be  proved  in  fact,  and  yet  all  the 
cases  show  that  they  may  be  so  apparent  as  to  justify  the  ac- 
cused. I  have  no  doubt  that  the  whole  clause  of  the  statute 
is  qualified  by  the  words  reasonable  grounds^  and  that  the  per- 
son setting  up  such  justification  is  bound  to  prove  only  reason- 
able grounds  to  apprehend  the  design,  and  thedanger  of  its 
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accomplishnfient,  and  that  the  revisers  and  the  legiriatare  in- 
tended to  adopt  the  common  law  rule  as  laid  down  by  Russell 
and  other  writers,  and  illustrated  and  decided  by  Chief  Justice 
Parker.  This  was  certainly  not  the  principle  recognized  by 
the  judge  who  tried  this  cause,  in  his  reply  to  the  request  of  the 
prisoner's  counsel ;  and  on  that  ground  I  should  be  for  a  new 
trial,  if  I  could  perceive  that  the  prisoner  made  a  case  to  which 
the  principle  adverted  to  was  in  any  aspect  applicable.  It  must 
not  be  forgotten  that  the  principle  embraced  in  the  proposition 
of  the  prisoner's  counsel,  was  applicable  only  to  a  justification 
in  self  defence.  That  it  had  no  relation  whatever  to  the  ques- 
tion whether  the  killing  was  murder  or  manslaughter,  or  if 
manslaughter,  of  what  degree.  And  it  must  also  be  remem- 
bered, that,  before  the  proposition  of  the  prisoner's  counsel  was 
made,  the  prisoner  had  gone  through  his  whole  proof,  without 
any  restraint  or  control  on  the  part  of  the  court.  His  case  had 
therefore  assumed  its  own  peculiar  characteristics  and  form. 
Did  the  prisoner  make  a  case  which  entitled  him  to  the  benefit 
of  the  principle  suggested  by  his  counsel?  If  he  did  not,  and 
there  was  nothing  in  his  case  for  the  principle  to  be  applied  to, 
it  was  a  matter  of  no  importance  to  him  how  it  was  decided : 
it  was  not  a  decision  upon  his  case.  A  justification  of  a  homi- 
cide is  not  made  out  by  showing  that  the  accused  was  in  dan- 
ger ;  but  it  must  include  the  fact  that  the  killing  was  necessary 
to  avoid  the  danger.  The  law  will  not  justify  homicide  on 
any  other  ground  than  necessity.  Without  showing  the  neces- 
sity, the  accused  is  not  in  the  attitude  of  a  justification  :  he  is 
not,  in  the  language  of  the  statute,  in  the  lawful  defence  of 
himself.  If  death  happen  in  the  course  of  a  mutual  combat, 
voluntarily  continued,  it  will  be  at  least  manslaughter.  In  such 
a  case  a  person,  to  justify  the  killing  of  his  adversary,  must 
show  that  he  bad  declined  farther  combat,  or  endeavored  to 
adopt  some  other  means  of  security,  short  of  taking  his  adver- 
sary's life,  or  that  his  situation  or  the  fierceness  of  the  fight, 
would  not  permit  him  safely  to  do  so.  In  all  cases  of  a  justifi- 
cation of  a  homicide,  on  the  ground  of  self  defence,  the  neces- 
sity of  the  killing  is  one  of  the  elements  of  the  justification, 
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without  which  the  desig^n  of  the  accused,  and  the  danger  of  its 
accomplishment,  are  entirely  inefficacious.  {Russ.  on  Crimei, 
780,  781,  and  the  revised  statutes  referred  to.  The  State  y. 
Wells,  1  N.  J.  Rep.  by  Coxe,  424.  The  CommonweaUh  v. 
Riley,  Thacher's  Or.  Ca.  471.  The  State  v.  Hillj  Dev.  ^ 
Batt.  491.)  I  do  not  learn  from  the  bill  of  exceptions  in  this 
case,  that  the  prisoner  made  any  proof  or  pretence  of  a  neces- 
sity to  take  the  life  of  the  deceased,  or  that  he  endeavored  to 
decline  or  avoid  the  fight.  On  the  contrary,  it  appeared  that 
the  affray  in  which  the  death  was  perpetrated,  was  in  one  of 
the  most  populous  streets  in  the  city  of  Buffalo,  with  a  man  en- 
tirely unarmed  and  crippled  by  many  wounds,  while  the  pris- 
oner was  fighting  to  the  death  with  a  dirk  knife.  Without 
proof  of  an  offer  or  attempt  to  decline  or  discontinue  the  com- 
bat, or  an  inability  to  do  so,  he  did  not  make  a  case  to  which 
the  principle  contended  for  by  his  counsel  was  legally  applicable. 
The  proposition  of  the  prisoner's  counsel  was  altogether  hypo- 
thetical, and  foreign  to  the  matter  in  hand.  In  such  a  case  the 
counsel  had  no  right  to  the  judge's  opinion,  (19  Wend.  569,) 
and  the  remark  of  the  justice  in  reply  was  a  mere  obiter  dic- 
tum.   On  this  ground  I  shall  found  my  opinion  for  refusing  a 

new  trial.(a) 

New  trial  denied. 

(a)  Affirmed  by  the  court  of  appeals. 


Same  Term.    Hoyt,  Mullett,  Sill,  and  Marvin,  Justices. 
Warring  and  others  v.  Loomis. 

At  a  sale  of  personal  property  by  a  constable,  on  execution,  the  property  must  be 
pointed  out  to  the  bidders,  and  specifically  designated.  It  must  not  be  left  to 
any  future  act  to  ascertain  what  property  is  sold. 

Accordingly  where  a  conatable  levied  upon  13  sheepi  generally,  and  on  the  day 
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of  sale,  the  sheep  of  the  defendant  in  the  execution,  numbering  '2\  or  ^,  being 
present,  the  constable  offered  for  sale  13  of  the  sheep — ^without  designating 
which — and  on  being  asked  by  a  bidder  which  sheep  he  sold,  he  replied  "the 
best — the  fattest ;"  held  that  the  constable  had  no  power  to  sell  in  such  a  man- 
ner as  to  authorize  the  purchaser  to  select  out  13  sheep  from  the  flock ;  and 
that  the  purchaser  acquired  no  title  to  the  sheep  thus  selected  by  him. 
A  judgment  rendered  by  a  justice  of  the  peace  will  not  be  reversed  on  certiorari, 
merely  for  the  reason  that  the  justice's  return  omits  to  state  that  the  plaintiff 
was  called,  when  the  jury  came  into  court  and  rendered  their  verdict. 

Certiorari  to  a  justice's  court  held  by  Rensselaer  Lamb, 
Esq.,  now  county  judge  of  Cattaraugus  county,  certified  by  him 
to  this  coun.  Loomis  sued  Warring  and  others  in  trover,  for 
converting  fifteen  of  his  sheep.  Warring  was  a  constable,  and 
had  an  execution  against  the  property  of  Loomis.  There  was 
a  levy  upon  '^  thirteen  sheep"  endorsed  upon  the  execution. 
On  the  day  of  sale  the  defendants  below  attended,  and  the 
plaintifTs  sheep,  numbering  21  or  22,  were  present.  The  con* 
stable  offered  for  sale  by  virtue  of  the  execution,  thirteen  of  the 
sheep,  without  designating  them.  On  being  asked  by  a  bidder 
which  sheep  he  sold,  he  replied,  "  the  best — the  fattest  of  them.'' 
The  sheep  were  thus  cried  and  sold  to  one  of  the  defendants. 
After  this  sale  the  defendants  drove  all  the  sheep  to  a  neigh- 
bor's house,  and  there  selected  out  13  sheep,  and  then  drove 
the  remainder  back.  The  jury  gave  the  plaintiff  a  verdict  for 
the  value  of  the  13  sheep ;  and  the  justice  rendered  a  judgment 
for  the  plaintiff  thereon. 

N.  Cobb,  for  the  plaintiffs  in  error. 

D.  Reed  Wheeler,  for  the  defendant  in  error. 

By  the  Court,  Marvin,  J.  The  sale  gave  no  title  to  the 
purchaser.  There  was  no  indenlification  of  the  property. 
The  specific  sheep  were  not  pointed  out.  Il  was  the  sale  of  a 
right  to  select  out  13  sheep  from  the  flock.  A  constable  has 
no  power  to  make  such  a  sale  or  contract.  If  the  owner  should 
make  such  a  contract,  no  title  would  pass  until  the  selection 
was  made.     Until  that  act  was  done  the  contract  would  be  ex- 
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ecutory.  At  a  sale  of  personal  property  by  a  public  officer,  the 
property  must  be  present ;  and  it  must  be  pointed  out  and  spe- 
cifically designated,  so  that  the  purchaser  may  know  precisely 
the  article  or  articles  which  he  purchases.  The  sale  is  com- 
plete upon  the  acceptance  of  the  bid.  and  the  title  instantly 
passes  upon  the  payment  of  the  amount  bid.  The  authority 
of  the  ofiicer  over  the  property  then  ceases.  The  statute  only 
authorizes  a  sale  '^  if  the  goods  and  chattels  be  present,  and 
pointed  out  to  the  inspection  and  examination  of  the  bidders.'' 
(2  R,  S,  252, }  149.)  See  also  Sheldon  v.  Saper,  (14  John. 
352,)  where  the  court  lay  down  the  general  rule,  Aat  nothing 
ought  to  pass  at  a  public  sale  but  what  was  then  known  and 
promulgated ;  that  it  was  a  general  and  salutary  principle — 
one  necessary,  in  order  to  guard  against  fraud,  and  to  preserve 
fairness  at  public  auctions — that  no  property  should  pass  at  a 
sheriff's  sale,  but  what  was  at  the  time  ascertained  and  de- 
clared. 

The  bidder  must  know  the  specific  property  which  he  is  buy- 
ing. It  must  not  be  left  to  any  future  act  to  ascertain  it  It 
is  argued  in  this  case,  that  the  constable  sold  ^'  the  best  and  &t- 
test "  of  the  sheep.  Who  is  to  ascertain  which  are  the  best  and 
fattest?  Are  judges  to  be  called  in,  if  the  purchaser  and  the 
defendant  in  the  execution  cannot  agree  ?  Is  such  a  question 
to  be  left  open  to  controversy  ?  To  sanction  such  a  course  of 
proceeding  on  the  part  of  public  officers,  would  lead  to  frauds 
and  abuses,  and  to  controversies  and  litigation.  The  property 
must  be  so  pointed  out  and  identified  that  no  controversy  can 
arise  as  to  its  identity — so  that  tije  purchaser  may  maintain  re- 
plevin for  the  specific  articles. 

In  this  case  no  one  could  say  which  thirteen  sheep  were  the 
property  of  the  purchaser,  when  his  bid  was  accepted  and  the 
sale  closed.  All  the  defendants  participated  in  driving  away 
the  sheep.  There  was  evidence  against  all  of  them,  and  the 
jury  have  found  them  all  guilty.  This  is  not  a  case  where  the 
purchaser  acquired  a  good  title,  though  there  may  be  irregular- 
ities in  the  sale.    Here  all  had  notice  of  the  manner  of  the 
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sale ;  a  sale  void  in  law,  and  from  which  oo  title  can  be  deri- 
ved by  any  one  having  notice. 

It  does  not  appear  from  the  justice's  return  whether  the  plain- 
tiff was  called  when  the  jury  came  into  court,  and  rendered 
their  verdict.  And  the  point  is  now  made  that  this  is  a  fatal 
error,  and  Shaw  v.  Rat/nor,  (3  Denio,  77,)  is  cited  to  sustain 
the  position.  In  that  case  it  appeared  affirmatively  from  the 
return,  that  the  justice  called  the  plaintiff,  and  some  unknown 
person  answered,  and  it  was  held  that  the  justice  was  bound 
to  see  that  the  plaintiff  appeared  in  person,  or  by  some  person 
duly  authorized,  before  he  received  the  verdict.  The  case  of 
Baum  V.  Tarpenny,  (3  Hillj  75,)  is  like  the  present  case. 
There  it  did  not  appear  whether  the  plaintiff  was  called  or  was 
present,  and  it  was  held  that  when  the  justice  has  jurisdiction  of 
the  parties  and  the  subject  matter,  it  will  be  intended  that  the 
proceedings  were  regular,  until  the  contrary  appears.  {See  also 
Oakly  V.  Van  Home,  21  Wend.  305.) 

The  judgment  must  be  affirmed. 


Same  Term.     Before  the  same  Justices. 

The  Fabmers^  and  Mechanics'  Bank  of  Michigan  vs* 

Evans. 

The  condition  of  a  bond  executed  by  E.  to  the  F.  &>  M.  Bank  was  "  that  I.  A  E. 
shall  and  will  from  time  to  time,  as  occasion  may  require,  ask  for  and  receive 
from  the  said  F.  &  M.  Bank  certain  sums  of  money  at  no  time  exceeding  $5000, 
now  if  the  said  I.  &  K.  shall  well  and  truly  pay  or  cause  to  be  paid,  to  the  said 
F.  &  M.  Bank  all  such  sums  as  they  the  said  L  &  K.  may  as  aforesaid  roceiye, 
then  and  in  that  case  this  obligation  to  be  void  ;  otherwise/'  &c.  ;  Held  that  it 
was  the  intention  of  the  obligor  to  restrict  the  whole  amount  of  the  indebted- 
ness of  I.  dt  K.  to  the  bank,  at  any  one  time,  to  $5000 ;  and  that  the  bank  hav- 
ing suffered  I.  &  K.  to  become  indebted  to  them  to  a  larger  amount,  B.,  the 
guarantor,  waa  not  Kable  upon  the  bond. 
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A  guaranty  should  be  construed  by  the  same  rules  that  are  applied  in  the  con- 
struction of  other  instruments.  The  leading  rule  is,  to  ascertain,  from  the  writ- 
ten instrument,  the  intention  of  the  parties. 

The  whole  context  of  the  instrument  should  be  considered,  and  applied  to  the 
transaction  to  which  it  relates,  with  a  view  of  ascertaining  the  intention  of  the 
parties. 

Motion  by  the  defendant  for  a  new  trial^  on  a  case.  The 
action  was  debt  on  a  bond,  dated  May  26,  1835,  in  a  penahy 
of  $10,000.  The  condition  of  the  bond  was  "  that  Justus  Inger- 
soU  and  Zebulon  Kiiby,  traders  in  the  city  of  Detroit,  under  the 
firm  of  Ingersoli  &  Kirby,  shall  and  will  from  time  to  time  as 
occasion  may  require,  ask  for  and  receive  from  the  said  presi- 
dent, directors  and  company,  certain  sums  of  money  at  no  time 
exceeding  the  sum  of  $5000,  now  if  the  said  Ingersoli  &  Kirby 
shall  well  and  truly  pay  or  cause  to  be  paid  to  the  said  presi- 
dent, directors  and  company  all  such  sums  as  they  the  said  In- 
gersoli &  Kirby  may  as  aforesaid  receive,  then  and  in  that  case 
this  obligation  to  be  null  and  void  ;  otherwise,"  &c.  The  bond 
was  delivered  to  the  plaintiffs,  and  on  the  I7th  of  August,  1835, 
they  advanced  to  Ingersoli  &  Kirby,  upon  their  note,  $7000, 
payable  November  15.  This  note  was  renewed  for  $6000,  and 
several  other  renewals  were  made,  until  August  16, 1839,  when 
a  renewed  note  for  $6700  was  discounted.  The  $7000  ad- 
vanced, and  the  renewals,  were  upon  the  credit  of  the  guaranty. 
It  appears  from  the  bank  account  of  Ingei*soll  &  Kirby  that 
they  had  other  moneyed  transactions  with  the  plaintiffs. 

The  jury,  under  the  instructions  of  the  court,  found  a  verdict 
for  the  plaintiffs  for  $7458,74,  the  amount  of  $5000,  and  the 
interest  thereon. 

Verplanck  ^  Martindale^  for  the  defendant 

A.  H,  Warden^  for  the  plainti&. 

By  the  Courts  Marvin,  J.  The  construction  which  I  put 
upon  the  guaranty  renders  it  unnecessary  to  examine  several 
other  questions  discussed  on  the  argument.  There  is  some 
difficulty  in  construing  the  language  in  the  condition  of  the 
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Dond ;  but  we  must  first  ascertain  and  declare  its  meaning,  and 
then  apply  to  it  the  rules  of  law  to  determine  the  liability  of  the 
defendant. 

A  guaranty  should  be  construed  by  the  same  rules  that  are 
applied  in  the  construction  of  other  instruments.  The  leading 
rule  is  to  ascertain,  from  the  written  instrument,  the  intention 
of  the  parties  to  it.  The  whole  context  of  the  instrument 
should  be  considered  and  applied  to  the  transaction  to  which  it 
relates,  with  a  view  of  ascertaining  the  intention  of  the  parties. 
(Pit,  on  Principal  ^  Surety^  26.  Dobbin  y,  Bradley,  17 
Wetid.  424.) 

On  the  part  of  the  plaintiffs  it  is  claimed  that  the  true  con- 
struction of  the  condition  of  the  bond,  is  that  the  defendant  is 
only  bound  to  the  extent  of  $5000 — that  the  liability  of  the  de- 
fendant, as  guarantor,  is  limited  to  $5000.  It  is  recited  or 
stated  in  the  condition  of  the  bond,  tliat  IngersoU  &  Kirby  shall 
and  will  from  time  to  time,  as  occasion  may  require,  ask  for 
and  receive  from  the  plaintiffs  certain  sums  of  money,  at  no 
time  exceeding  the  sum  of  $5000.  Now  if  the  said  I.  &  K. 
shall  well  and  truly  pay,  &c.  all  such  sums  as  they  may  as 
aforesaid  receive,  then,  &c.  What  application  is  to  be  made 
of  the  limitation  '^  at  no  time  to  exceed  the  sum  of  $5000?"  It 
is  not  probable  that  this  language  was  intended  as  a  stipula- 
tion on  the  part  of  Evans  that  I.  &  K.  should  not  apply  to  the 
plaintiffs  for  any  greater  sum  than  $5000,  The  plaintiffs  were 
under  no  obligation  to  let  them  have  money  when  they  should 
apply  for  it.  And  an  assurance  or  agreement  on  the  part  of 
the  defendant  that  they  should  not  ask  for  and  receive  any 
greater  sum  than  $5000  would  be  idle. 

This  restrictive  clause  follows  immediately  the  language  rela- 
ting to  the  application  for,  and  the  receipt  of  the  money  from  the 
plaintiffs,  and  in  this  connection  limits  the  amount  to  $5000. 
Then  follows  the  condition,  viz  :  If  I.  &  K.  shall  pay  all  such 
sums  as  they  may  as  aforesaid  receive,  ice.  It  appears  to  me 
that  the  defendant  intended  to  restrict  the  whole  amount  of 
the  indebtedness  of  I.  &  K.  at  any  one  time,  to  the  plaintiffs, 
to  $5000.    He  contemplated  that  I.  &  K.  would  from  time  to 
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time  require  money  in  their  business,  and  he  was  willing  to  be- 
come responsible  for  any  sums  which  the  plaintifls  should  loan 
them,  provided  the  whole  amount  should  not  at  any  one  time 
exceed  $6000.  He  was  unwilling  to  become  surety  for  I.  A  K. 
to  the  extent  of  $6000  in  case  they  were  permitted  to  incur  a 
larger  debt  at  the  bank.  He  may  have  had  good  reason  for 
imposing  this  restriction.  There  are  many  men  very  compe- 
tent to  manage  a  small  business  successfully,  who,  when  their 
business  is, extended,  and  laige  liabilities  are  incurred,  become 
entirely  incompetent  to  its  successful  management.  In  the 
present  case,  had  the  plaintiffs  limited  the  indebtedness  of  I.  & 
K.  to  $6000,  it  may  be  that  they  would  not  have  been  involved 
in  difficulty.  They  may  perhaps  have  sustained  themselves. 
However  this  may  be,  the  defendant  had  a  right  so  to  reason ; 
and  he  had  the  right,  with  or  without  reasons,  to  prescribe  the 
terms,  and  to  say  when  and  under  what  circumstances,  he 
would  become  liable  to  the  plaintiffs  as  the  guarantor  ol  I.  & 
K. ;  and  if  the  plaintifls  have  not  brought  themselves  within 
those  terms,  he  is  not  liable.  This  is  not  a  case  where  the 
guarantor  is  liable  for  a  certain  limited  sum,  although  the 
whole  amount  of  the  credits  or  indebtedness  may  be  much 
larger. 

If  my  construction  of  the  guaranty  is  correct,  the  defendant 
is  not  liable  in  this  action.  The  first  act  done  by  the  plaintiffs 
under  the  guaranty,  (as  they  claim,)  was  to  advance  or  loan  to 
I.  ic  K.  upon  their  note  $7000 ;  and  this  debt,  though  at  one 
time  reduced  to  $6000,  was  continued  and  constantly  kept 
above  $6000,  until  August,  1839,  when  a  note  for  $6700  was 
taken.  Ingersoll  &  Kirby,  during  a  considerable  portion  of  the 
time,  were  also  indebted,  in  other  sums,  to  the  plaintiffs.  This 
is  not  like  the  case  of  Williams  et.  al,  v.  Rowlinscn^  (3  Bing. 
72,)  cited  on  the  argument.  There  the  amount  of  the  debt 
was  not  limited,  but  the  liability  of  the  guarantors  was  limited 
to  a  certain  sum.  Such  was  the  construction  put  upon  the 
language  of  the  condition  of  the  bond  in  that  case. 

There  must  be  a  new  trial  in  this  case,  costs  to  abide  the 
event. 
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Brownbll  vs.  Hawikins. 

^iVhert  properly  is  detiveied  by  th«  owner,  to  a  creditor,  in  security  for  a  debt, 
and  an  instrument  is  executed  by  the  debtor  by  which  he  agrees  that  if  he 
does  not  return  by  a  certain  time,  to  pay  the  debt,  the  creditor  may  dispose  of 
the  property  to  pay  the  demand,  this  is  a  pledge  of  the  property,  and  not  a 
nor^age*   • 

The  creditor,  in  such  a  case,  has  only  a  special  property  in  the  goods,  as  a  pledgee ; 
and  in  an  action  of  trover  for  the  same,  against  a  third  person,  connecting 
himself  with  the  general  owner,  the  pledgor,  and  deriving  his  title  from  him, 
the  pledgee  is  only  entitled  to  recover  the  amount  of  the  debt  to  seeure  the 
payment  of  which  the  goods  were  pledged. 

A  pawnee  of  goods  does  not  acquire  an  absolute  title  simply  by  a  failure  of  the 
pawnor  to  pay  the  debt,  or  redeem  the  property,  at  the  time  specified.  His 
interest  is  a  special  property,  to  retain  the  goods  for  his  security.  There  is  no 
forfeiture  until  the  pawnor's  rights  ore  foreclosed. 

Error  to  the  Chautauque  commoo  pleas.  The  action  was 
trover,  by  Mrs.  Hawkins  against  Browoell,  to  recover  the  value 
of  certain  marble.  She  claimed  title  under  an  instrument  sub- 
stantially as  follows :  '^  This  is  to  certify  that  I  hereby  agree  to 
deliver  to  Mrs.  Elizabeth  Hawkins  of,  &c.  nine  pieces  of  mar- 
ble now  lying  in  a  room  occupied  by  the  subscriber  and  owned 
by  John  T.  Borden  of  said  village,  in  security  for  a  certain 
account  against  said  subscriber  by  the  said  E.  Hawkins  of  the 
place  aforesaid.  The  condition  of  the  above  is  to  be  understood 
as  follows,  viz.  that  if  the  subscriber  does  not  return  to  pay 
said  demand  by  the  first  day  of  May  next,  that  the  said  Mrs. 
E.  Hawkins  shall  dispose  of  said  marble  to  the  paying  of  the 
•aid  account.  It  will  be  further  understood  that  the  said  mar- 
ble shall  be  subject  to  the  rent  claimed  by  said  John  T.  Bor-> 
den  at  the  rate  of  $20  per  annum.    Fredonia,  Feb.  13^  1844 

[Signed]  W.  Van  Vechten." 

At  the  time  this  instrument  was  executed  and  delivered,  the 
marble  was  in  a  shop  near  Mrs.  Hawkins,  and  Van  Techten 
delivered  her  the  possession  by  delivering  to  her  the  key  of  the 
shop.    The  defendant  took  away  a  part  of  the  marble  in  June 
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and  the  remainder  in  July.  Van  Techten  assisted  him  in  load* 
ing,  the  last  time.  The  defendant  Brownell  claimed  the  mar- 
ble by  virtue  of  a  chattel  mortgage,  dated  April  16,  1844, 
executed  in  the  name  of  Wm.  Tan  Yechten,  by  Abraham  Yan 
Yechten,  agent.  William  subsequently  ratified  the  act  of  Abra- 
ham, in  giving  the  mortgage.  This  mortgage  described  the 
property  as  "  eighty  feet  of  marble,"  without  any  designation 
of  place,  or  other  description.  It  was  filed  in  the  town  clerk's 
oflice,  April  17,  1844,  and  the  instrument  given  to  Mrs.  Haw- 
kins was  filed  in  the  same  oflice.  May  8th.  On  the  trial,  the 
defendant  oflfered  to  prove  that  the  debt  owing  by  Yan  Yech- 
ten to  the  plaintifi*  did  not  exceed  $30.  To  this  the  plaintiff' 
objected,  and  claimed  the  right  to  recover  the  full  value  of  the 
marble.  The  court  rejected  the  evidence,  and  the  defendant 
excepted.  The  defendant's  counsel  requested  the  court  to 
charge  the  jury,  1.  That  a  disposition  of  the  marble  by  way 
of  public  or  private  sale,  by  the  plaintiff*,  was  a  condition  pre- 
cedent to  her  becoming  the  absolute  owner  of  it.  2.  That  the 
plaintiff*  could  only  recover  to  the  extent  of  her  account,  to 
secure  the  payment  of  which  she  took  a  lien  or  claim  on  the 
marble.  The  court  refused  so  to  charge,  and  the  defendant 
excepted.  The  court  instructed  the  jury  to  find  for  the  plain- 
tiff* the  value  of  the  marble ;  and  they  rendered  a  verdict  for 
$78,11. 

C.  Tucker,  for  the  plaintiff*  in  error. 

jB.  F.  Crreen,  for  the  defendant  in  error. 

By  the  Court,  Marvin,  J.  The  instrument  executed  by 
Yan  Yechten  to  Mrs.  Hawkins  was  not  a  mortgage.  It, 
together  with  the  delivery  of  the  marble,  constituted  a  pledge 
only.  There  are  no  words  of  sale  in  the  instrument,  nor  any 
words  from  which  it  can  be  inferred  that  he  intended  to  trans- 
fer to  her  the  title  to  the  property,  either  absolutely  or  condi- 
tionally. It  contained,  when  accompanied  by  the  delivery,  all 
the  requisites  of  a  pledge.    The  property  was  delivered  in  se- 
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curity  for  a  certain  account,  and  if  Yan  Yechten  did  not  return 
by  a  certain  time,  to  pay  the  demand,  then  Mrs.  Hawkins  was 
to  dispose  of  the  marble  to  pay  the  account.  Here  was  a  power 
given  to  the  pledgee  to  make  the  amount  of  the  account  by  a 
sale  of  the  property  publicly  or  privately,  fairly  conducted,  not 
by  an  absolute  appropriation  of  the  properly  to  herself.  A 
mortgage  is  a  sale  of  goods,  with  a  condition  that  if  the  mort- 
gagor performs  some  act  it  shall  be  void.  If  the  condition  is 
not  performed  the  goods  become  the  absolute  property  of  the 
mortgagee.  (8  John.  Rep.  96.  7  Cowen,  290.  9  Werid.  83.) 
Before*  the  happening  of  the  contingency,  upon  which  the  title  ) 

is  to  be  defeated,  or  become  absolute,  the  possession  of  the  goods 
may  be  in  the  mortgagor  or  the  mortgagee.  In  the  case  of  a 
pledge,  the  property  must  be  delivered  to  the  pawnee.  This  is  1 
of  the  very  essence  of  a.  pledge.  jThe  case  of  Langdon  v.  L=:J 
Buel,  (9  Wend.  80,)  cited  by  the  counsel  for  the  defendant  in 
error,  is  not  like  this  case.  There  was  no  delivery  in  that 
case,  and  the  doubt  was  whether  the  language  of  the  instru- 
ment created  a  mortgage.  It  recited  the  giving  of  notes  for 
the  property  previously  sold  by  the  mortgagee  to  the  mortga- 
gor, and  then,  for  the  purpose  of  securing  the  payment  of  the 
notes,  it  declared,  "  I  hereby  pledge  and  give  a  lien"  upon  the 
property.  It  provided  that  the  property  should  remain  in  pos- 
session of  the  mortgagor  until  the  time  for  the  payment  of  the 
notes,  and  in  case  they  were  not  paid,  then  the  mortgagee 
might  take  the  property.  This  was  held  to  be  a  mortgage. 
The  word  pledge  was  not  used  in  a  technical  sense ;  and  on 
the  failure  to  pay  the  notes,  Langdon,  the  mortgagee,  was  at 
liberty  to  take  the  property  absolutely,  not  by  way  of  security 
as  a  pledge. 

A  pawnee  of  goods  does  not  acquire  an  absolute  title  simply  I 
by  a  failure  of  the  pawnor  to  pa^  the  debt  or  redeem  the  prop- 
erty at  the  time  specified.  His  interest  is  a  special  property 
to  retain  the  goods  for  his  security.  There  is  no  forfeiture 
until  the  pawnor's  rights  are  foreclosed.  {Uortelyou  v.  Lofp- 
singf  2  Caines'  Cos.  in  Error^  200.  8  John.  Rep.  97.  10 
Id.  472.    12  Id.  146.     1  Powell  on  Mort.  3.    2  Kmfs  Com. 
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577,  6th  ed.  4  Id.  138.)  It  follows  that  the  plaintiff  be- 
low had  only  a  special  property  in  the  marble,  as  a  pledgee, 
not  an  absolute  property  as  a  mortgagee  after  forfeiture; 
and  under  the  circumstances  disclosed,  she  was  only  enti- 
tled to  recover  the  amount  of  the  account  to  secure  the 
payment  of  which  the  marble  was  pledged.  The  title  of 
Brownell  is  now  attacked  on  the  ground  of  the  uncertain 
description  of  the  property  in  his  mortgage.  It  is  alleged  that 
the  mortgage  is  void  for  uncertainty.  It  is  not  necessary  to 
consider  this  question  with  a  view  of  ascertaining  the  effect 
upon  the  rights  of  the  parties  as  to  the  amount  of  recovery ; 
for  however  this  may  be,  the  defendant  connected  his  title  or 
right  with  Wm.  Van  Yechten,  the  pledgor.  He  delivered  a 
part  of  the  marble  to  Brownell.  He  consented  to  his  taking  it, 
and  Brownell  thereby  acquired  all  his  rights.  If  Brownell  had 
been  a  naked  trespasser,  acting  in  violation  of  the  rights  of 
Van  Yechten,  then  the  plaintiff,  as  the  bailee  of  the  property^ 
would  be  permitted  to  recover  the  full  value  of  the  property^ 
and  after  indemnifying  herself  she  would  hold  the  remainder 
of  the  recovery  in  trust  for  Van  Yechten,  the  pledgor.  But 
where  the  defendant  connects  himself,  in  an  action  of  trover, 
with  the  general  owner,  as  he  has  in  this  case,  the  [daintiff 
can  only  recover  to  the  extent  of  her  special  interest  in  the 
property.  {Spoaner  v.  Holland^  8  Wend.  445.  IngersoU  t. 
Van  Bokkelin^  7  Cowen^s  Rep.  670  and  note.) 

The  court  erred  in  rejecting  the  evidence  offered,  to  show 
the  amount  owing  by  Yan  Yechten  to  the  plaintiff,  and  also  in 
the  instruction  to  the  jury. 

The  judgment  of  the  common  pleas  must  be  reversed  and  a 
venire  de  novo  awarded. 

Judgment  reversed^ 


1648.1  Cf  THE  8UPRSME  COURT.  495 


Same  Tsum.    Hoyt^  SiUj  and  Marvitij  Josiices. 
TsuflCOTT  vs.  Datib  .and  Robinson. 

A  paitf  to  a  note  is  a  competent  witness  to  prove  it  to  have  been  void  in  its  in- 
ception, on  the  ground  of  usury.    Marvin,  J.  dissenting. 

Although  a  transaction  is  technically  usurious,  yet  a  party  may,  by  his  own  con* 
iuet,  have  forfeited  the  privilege  of  selling  up  that  defence.    Per  Sill,  J. 

FzuBC^es  upon  which  estoppels  in  pais  are  permitted. 

The  possession  of  a  promissoiy  note,  by  the  payee,  and  the  apparent  ownership 
thereof  by  him,  together  with  his  assertion,  at  the  time  he  negotiates  the  same, 
that  it  is  business  papw,  are  not  alone  sufficient  to  create  an  estoppel^  which 
'wSi  prevent  him  fbom  inserting,  when  sued  as  endorser,  that  the  note  jras  void 
IB  its  inception,  on  the  ground  of  usury.    Per  Sill,  J. 

If  the  holder  of  a  note,  represented  by  the  endorser  to  be  business  paper,  knows 
the  character  of  the  paper,  or  has  good  reason  to  suspect  its  character,  or  does 
not  purchase  in  consequence  of  the  representations  of  the  payee,  he  cannot  set 
them  up  as  an  estoppel.    Per  Sill,  J.,  Marvin,  J.  dissenting. 

To  make  false  representations  by  the  payee,  respecting  the  character  of  the  paper 
transferred,  available  tp  the  holder,  as  an  estoppel,  so  as  to  prevent  the  payee, 
when  sued  as  endorser,  from  setting  up  the  defence  of  usury,  they  must  have 
been  made  fiyr  the  purpose  of  inducing  the  holder  to  purchase  the  paper.  Per 
Sijx,  J. 

j9e  must  have  confided  in,  and  in  good  faith  acted  upon,  such  representations. 
He  must  have  been  deceived  by  them,  and  have  acted  under  that  deception. 
Per  Sill,  J. 

Motion  by  the  plaintiff  for  a  new  trial,  on  a  bill  of  exceptions. 
The  cause  was  tried  before  die  late  circuit  judge  of  the  8th  cir- 
cuit The  action  was  brought  to  recover  the  amount  of  a  prom- 
issory note  made  by  the  defendant  Robinson,  payable  to  the 
order  of  the  defendant  Davis,  and  by  him  endorsed  to  the  plain- 
tiff.  It  was  proved  that  the  note  was  lent  by  Robinson  to 
Davis,  to  enaUe  him  to  raise  money,  and  that  the  plaintiff  pur- 
chased it  of  Davis  at  a  usurious  rate  of  interest ;  the  note  hav- 
ing no  inception  till  it  passed  to  the  plaintiff.  It  appeared  also 
Uiat  Davis,  at  the  time  of  the  sale,  represented  to  the  plaintiff, 
in  writing,  that  it  was  a  business  note,  valid  in  his  hands  against 
the  maker.  The  plaintiff  required  of  him  this  written  statement. 
Davis  was  offered  as  a  witness  for  the  maker,  to  prove  the 
usury,  and  was  ijbfocted  to  by  the  plaintiff's  counsel,  00  the 
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ground  thai  a  party  to  a  note  was  an  incompetent  witness  to 
show  it  void  in  its  inception.  The  objection  was  overruled, 
and  the  plaintiff's  counsel  excepted,  and  the  witness  was  sworn. 
The  counsel  for  the  plaintiff  requested  the  circuit  judge  to 
charge  the  jury  that,  if  the  plaintiff  purchased  the  note  of  Davis 
relying  on  his  representation  that  it  was  business  paper  and  a 
valid  demand  in  his  hands,  and  was  induced  by  such  represen- 
tation to  believe  that  such  was  the  case,  and  to  purchase  the 
note,  Davis  was  estopped  from  setting  up  usury  as  a  defence. 
The  judge  refused  so  to  charge,  but  charged  that  the  certificate 
signed  by  Davis,  or  any  representation  that  Davis  might  have 
roade^t  the  time  of  negotiating  the  note,  that  it  was  business 
paper,  could  not  change  the  character  of  the  transaction,  either 
as  between  the  plaintiff  and  Robinson,  or  the  plaintiff  and  Da- 
vis. To  which  refusal  to  charge  as  requested,  and  to  the  chaige 
as  made,  the  plaintiff's  counsel  excepted.  The  jury  found  a 
verdict  for  the  defendants. 

iS^.  O.  Haven^  for  the  plaintiff,  cited  Holmes  v.  WUUams^ 
(10  Paige,  326 ;)  Dowe  v.  Schutt,  (2  Denio,  621 ;)  Danisan  v. 
Franklin,  (1  Barn.  ^  Ad.  142.) 

B.  H.  Austin,  for  the  defendants. 

Sill,  J.  Early  decisions  in  this  state  held  a  party  to  a  note 
incompetent  to  prove  it  void  in  its  inception.  It  has  been  so 
held  also  in  England,  and  is  now  the  rule  in  some  of  the  states. 
But  the  contrary  doctrine  has  been  too  often  sanctioned  and 
too  long  acted  upon  in  this  state,  to  be  now  questioned  in  this 
court.  The  exception  to  the  competency  of  Davis  as  a  wit- 
ness for  Robinson,  cannot  be  sustained. 

The  case  of  Holmes  v.  WiUiams,  (10  Paige,  326,)  is  cited 
by  the  plaintiff  to  show  that  this  transaction  was  not  usurious, 
as  between  Trescott  and  Davis.  Tn  that  case  the  defendant 
purchased  of  one  Holmes,  at  a  usurious  discount,  a  draft  which 
bad  been  put  into  his  hands  by  the  drawees  to  negotiate  for 
their  benefit ;  Holmes  having  in  fiftct  no  interest  in  it,  although 
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be  represented  to  the  defendant  that  he  was  the  owner,  and 
that  the  paper  was  a  valid  obligation  in  his  hands.  After  the 
paper  matured,  Holmes  took  it  up,  by  giving  his  own  obligation 
with  other  names  not  on  the  original  paper.  The  learned  vice 
chancellor,  (now  a  justice  of  this  court,)  who  decided  that  case 
in  the  first  instance,  and  whose  very  able  opinion  was  adopted 
by  the  chancellor,  held  that  the  first  draft  was  void  in  the 
hands  of  the  defendant  for  usury,  but  he  being  a  bona  fide 
holder,  and  having  received  a  new  security,  the  latter  was 
valid.  There  seems  to  be  authority  for  this  distinction.  The 
doctrine  laid  down  by  the  vice  chancellor  is  therefore  against 
the  plaintiff  here ;  no  new  security  having  in  this  case  been 
given. 

The  chancellor  wrote  no  opinion,  but .  is  reported  to  have 
said,  "  that  he  concurred  in  the  opinion  of  the  vice  chancellor, 
that  when  the  holder  and  apparent  owner  of  negotiable  securi- 
ties sells  them  at  a  discount,  to  a  bona  fide  purchaser,  who  has 
no  knowledge  of  the  purposes  for  which  such  securities  were 
made,  the  holder  representing  such  securities  to  belong  to  him- 
self, and  to  be  business  paper,  the  transaction  was  not  usurious, 
as  between  the  vendor  and  vendee ;  although  the  representa- 
tion of  the  vendor  was  false,  and  the  securities  were  in  fact 
made  for  the  sole  purpose  of  being  sold  at  a  usurious  discount 
in  the  market." 

Although  these  remarks  imply  that  the  vice  chancellor  had 
so  held,  yet  the  fact  is  that  he  decided  directly  the  other  way, 
and  I  must,  with  deference,  express  my  entire  dissent  from  the 
learned  chancellor's  views,  as  there  expressed,  of  this  paxticalar 
branch  of  the  usury  law.  In  the  language  of  Vice  Chancellor 
Gridley,  in  the  case  cited,  {Id.  328,)  '^  it  is  the  settled  doctrine 
of  the  courts,  that  such  a  transaction  is  usurious." 

But  the  true  inquiry  in  this  case  is,  whether  Davis  is  estopped 
from  setting  up  this  defence.  Facts  may  exist  which,  in  the 
eye  of  the  law,  constitute  a  defence,  yet  a  party  may,  by 
his  own  conduct,  deprive  himself  of  the  right  of  setting  it  up ; 
as  in  this  case,  although  the  transaction  is  technically  usurious, 
yet  Davis  may  have  forfeited  the  privilege  of  asserting  it 

Vol.  IV.  63 
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The  principle  upon  which  ao  estoppel  in  pais  is  permiUed, 
is  laid  down  in  WeUand  Canal  Co,  v.  Hathaway,  (8  Wend. 
483,)  and  DezeU  v.  Odell,  (3  HiU,  221,  2.)  In  the  first  case  it 
is  said,  '^  As  a  general  rule  a  party  will  be  concluded  from  de- 
nying his  own  acts  or  admissions,  which  were  expressly  de- 
signed to  influence  the  conduct  of  another,  and  did  so  influence 
it ;  and  when  such  denial  will  operate  to  the  injury  of  the  lat- 
ter." And  again, ''  the  acts  and  admissions  of  the  party  operate 
against  him  in  the  nature  of  an  estoppel,  when  in  good  con- 
science and  honest  dealing,  he  ought  not  to  be  permitted  to 
gainsay  them."  In  DezeU  v.  OdeU,  Mr.  Justice  Bronson  sajrs, 
"  When  a  party,  either  by  his  declarations  or  conduct,  has  in- 
duced a  third  person  to  act  in  a  particular  manner,  he  will  not 
afterwards  be  permitted  to  deny  the  truth  of  the  admission,  if  the 
consequence  would  be  to  work  an  injury  to  such  third  person, 
or  someone  claiming  under  him."  '*  Before  the  party  is  concluded, 
it  must  appear,  1.  That  he  has  made  an  admission  which  is 
clearly  inconsistent  with  the  evidence  he  proposes  to  give,  or 
the  title  or  claim  which  he  proposes  to  set  up.  2.  That  the 
other  party  has  acted  upon  the  admission.  3.  That  he  will  be 
injured  by  allowing  the  truth  of  the  admissions  to  be  disproved. 
Upon  these  principles  the  decision  of  the  circuit  judge  was  man- 
ifestly erroneous.  The  law  allows  the  sale  and  purchase  of 
business  paper  at  any  price  the  parties  agree  upon.  If  Davis^ 
by  his  representations,  induced  the  plaintiff  to  believe  that  the 
note  was  business  paper,  and  under  such  belief  to  purchase  it, 
he  cannot  be  permitted,  after  entrapping  the  plaintiff  into  an 
unintentional  breach  of  the  law,  to  make  a  profit  out  of  his  own 
falsehood,  at  the  expense  of  an  innocent  party.  It  would  be  a 
gross  fraud,  which  ought  not  to  be  tolerated,  much  less  sanc- 
tioned, in  a  court  of  justice. 

The  possession  of  the  paper  and  apparent  ownership  by  Davis, 
and  his  assertion  that  it  was  business  paper,  are  not,  however, 
alone  sufiicient  to  create  an  estoppel.  All  these  are  consistent 
with  the  belief  and  even  knowledge  by  the  plaintiff  that  the 
paper  was  made  for  Davis*  accommodation.  If  he  knew  the 
character  of  the  paper,  or  had  good  reason  to  suspect  its  char- 
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acter,  <Hr  did  not  purchase  by  reason  of  the  defendant's  reprteen- 
lations,  he  cannot  set  them  up  as  an  estoppel.  To  make  th^ 
representations  available  to  the  plaintiff  as  such,  they  must  have 
been  made  to  induce  a  purchase  of  the  note.  He  must  have 
confided  in,  and  in  good  faith  acted  upon,  them.  In  short  be 
must  have  been  deceived  by  them,  and  acted  under  that  decep- 
tion. If  the  plaintiff  can  establish  this  state  of  &ct8,  Davis 
should  not  be  heard  in  court  to  set  up  the  usury. 

The  defendant  Robinson,  however,  stands  on  different  ground. 
He  was  no  party  to  the  negotiation  with  Truscott,  and  is  in  no 
way  connected  with  the  fraud.  Davis'  act  cannot  estop  him. 
{Dawe  V.  Schutt,  2  Denio^  621.) 

As  to  Robinson,  a  new  trial  must  be  denied  with  costs. 
And  as  to  Davis,  the  motion  must  be  granted ;  costs  to  abide 
the  event 

HoYT,  J.  concurred. 

Marvin,  J.  The  note  was  not  a  valid  note  i|i  the  hands  of 
Davis.  It  was  a  mere  accommodation  note  made  to  raise 
money  on,  and  could  not  have  been  enforced  by  him  against 
Robinson,  at  maturity.  A  note  has  no  binding  force  or  legal 
Idception  until  it  is  delivered,  and  in  the  hands  of  a  bona  fide 
holder.  Truscott  was  never  a  bona  fide  holder.  The  illegal 
discount  he  exacted  infected  it  with  the  taint  of  usury,  and,  in 
the  language  of  Chancellor  Jones,  in  PaweU  v.  WaterSy  (8 
Cawerij  687,)  thus  implanted  in  its  inception  and  birth,  the 
«eed9  of  its  death.  It  never  had  any  vitality  as  a  note.  It  im- 
posed no  binding  obligation  upon  either  the  maker  or  endorser, 
as  it  was  entirely  void  and  no  better  in  the  hands  of  the  plain- 
tiff than  blank  paper.  How  then  can  the  note  be  used  as  the 
foundation  of  an  action  ?  Suppose  Davis  practised  a  fraud  upon 
the  plaintiff,  does  that  make  the  note,  as  to  him,  valid,  so  as  to 
authorize  the  plaintiff  to  recover  upon  it  against  him  as  en- 
dorser, upon  the  principle  that  he  is  estopped  from  denjring  his 
representations  1  The  position  must  go  this  length,  or  the  plain- 
tiff cannot  recover  in  this  action.    The  statute  authorizing  a 
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suit  against  the  maker  and  endorser  of  a  note,  does  not  author- 
ike  a  recovery  for  any  other  cause.  The  only  proof,  that  can 
be  used  in  such  a  case,  is  the  note.  The  form  of  the  action 
may  be  for  money  lent,  or  had  or  received,  but  the  only  evi- 
dence of  money  lent,  &c.  is  the  note.  The  plaintiff,  in  such 
a  case,  cannot  abandon  the  note  and  proceed  against  one  of 
the  defendants,  for  a  cause  of  action  independent  of  the  note. 
If,  therefore,  the  plaintiff  had  a  good  cause  of  action  against 
Davis  for  the  fraud,  in  obtaining  money  by  false  representations, 
he  could  not  join  Robinson  in  that  suit ;  for  the  statute  only 
authorizes  the  joinder  in  the  case  of  maker  and  endorser  of  a 
note  ;  and  it  will  not  change  the  case  to  say,  the  plaintiff  may 
waive  the  fraud  and  sue  in  assumpsit  for  money  had  and  re- 
ceived ;  for  in  such  case  his  suit  must  be  against  Davis  alone, 
the  party  who  defrauded  him  and  who  received  the  money. 
It  is  true  the  statute  provides  that  a  recovery  may  be  had 
against  one  of  the  parties  to  the  note,  and  in  favor  of  another ; 
but  it  is  to  be  borne  in  mind  that  the  statute  is  speaking  of  a 
note  or  bill  of  exchange  as  the  very  foundation  of  the  right  to 
join  the  different  parties  in  the  same  action.  Now  if  this  nole^ 
so  called,  was  never  a  note,  but  was  void — a  mere  blank  piece 
of  paper — then  the  statute  authorizes  no  such  action. 

It  will  not  be  denied  that  this  paper  was  invalid  as  a  note  ur 
the  hands  of  Davis.  It  was  not,  therefore,  the  subject  of  a  sale 
at  a  greater  rate  of  discount  than  the  legal  rate  of  interest. 
The  test  as  to  the  validity  of  the  note  in  the  hands  of  the 
holder,  is  his  right  to  maintain  a  suit  upon  it,  if  it  was  thea 
due,  against  the  parties  to  it.  (16  John.  55.  Powell  v.  WcUersf 
8  Cowen,  685,  6,  7,  697.) 

It  is  insisted,  however,  that  as  Davis,  at  the  time  he  passed 
the  note  to  the  plaintiff,  represented  it  to  be  a  valid  business 
note  in  his  hands,  he  cannot  now  be  permitted  to  deny  the  &ct, 
but  that  he  is  estopped  by  his  representations ;  and  that  as  be* 
tween  him  and  the  plaintiff  all  inquiry  as  to  usury  must  be 
shut  out.  I  cannot  acquiesce  in  this  position.  Such  an  appli- 
cation of  the  doctrine*  of  estoppel  would  in  my  judgment  go  far 
to  repeal  the  statute  of  usury.    No  countenance  has  be^d  given 
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to  the  application  of  this  doctrine  to  the  transactions  beiwem 
parties  to  usurious  agreements,  so  far  as  I  have  discovered, 
unless  the  cases  of  Holmes  v.  Williams,  (10  Paige,  336,)  and 
Dowe  V.  Schutt,  (2  Denio,  621,)  which  are  claimed  as  author-^ 
ity,  are  exceptions.    I  shall  hereafter  advert  to  these  cases. 

The  cases  of  a  sale  of  accommodation  paper  at  a  rate  of  dis- 
count greater  than  the  legal  rate  are  very  numerous,  and  the 
decisions  have  not  turned  upon  the  question  whether  the  pur- 
chaser knew,  or  had  reason  to  believe,  that  the  paper  was  not 
valid  business  paper.  On  the  contrary,  when  the  purchase  or 
discount  has  been  at  a  usurious  rate,  the  sole  inquiry  has  been 
was  the  paper  a  valid  note  in  the  hands  of  the  party  passing  it, 
so  that,  if  it  was  then  due,  he  could  enforce  it  as  against  the 
prior  parties  to  it  If  it  was  such  paper,  then  any  person  might 
purchase  it  at  any  discount.  If,  however,  it  was  not  such  pa- 
per, then  a  purchase  or  discount  of  it  a  greater  rate  than  legal 
interest  was  usurious,  and  no  action  could  be  maintained  upon 
it.  He  who  takes  it,  takes  it  at  his  peril,  and  though  he  may 
have  supposed  that  it  was  given  in  the  ordinary  course  of  busi- 
ness, it  is  nevertheless  void.    (8  Coweris  Rep»  690.) 

The  note  itself,  in  the  hands  of  the  payee,  has  every  appear- 
ance of  a  valid  operative  note ;  and  when  offered  in  market  by 
him,  it  contains  a  representation  or  declaration  upon  its  face 
that  it  is  a  valid  note  in  the  hands  of  the  payee.  This  is  the 
presumption  of  law ;  and  before  the  defence  of  usury  can  be 
set  up,  it  must  be  shown  by  the  defendant  that  the  paper  was 
not  the  thing  which  upon  its  face  it  purported  to  be.  Does  not  the 
payee,  in  every  case  of  a  sale  by  him  of  a  note,  represent,  by  the 
note  itself,  that  it  is  a  valid  business  note  ?  He  may  remain 
silent,  but  he  permits  the  paper  to  speak  for  him  ;  and  if  the  doc- 
trine of  estoppel  is  to  be  applied  to  oral  representations,  for  the 
purpose  of  shutting  out  the  real  transaction,  how  long  will  it  be 
before  it  will  be  extended  to  the  representation  made  by  means  of 
the  note  itself?    The  difference  in  principle  is  certainly  slight. 

Estoppels  are  not  favored,  and  I  apprehend  they  are  never  al- 
lowed for  the  purpose  of  shutting  out  the  truth  of  a  transaction 
which,  when  the  truth  is  known,  shows  the  transaction  to  be  iUe- 
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g&l.  Lord  EenyoQ  says,  "  Estoppels  are  odious,  and  ought  not 
to  be  extended  farther  than  the  law  has  already  carried  them." 
{7T.  R.  604.) 

In  the  present  case,  if  the  note  had  been  a  valid  note  in  the 
hands  of  Davis,  as  he  represented,  the  plaintiff  would  have  ac- 
quired a  good  title  to  it,  and  would  have  violated  no  law  by 
purchasing  it  at  a  discount ;  but  on  the  other  hand,  if  the  note 
was  not  vsdid,  then  the  agreement  between  him  and  Davis  was 
usurious  and  illegal,  notwithstanding  the  representations  of 
Davis.  The  plaintilf  may  not  have  intended  to  violate  the  law, 
yet  he  has  violated  the  usury  laws  by  discounting  the  paper  at 
a  higher  rate  of  interest  than  the  law  allows.  He  cannot  pro- 
tect himself  by  an  estoppel  He  is  not  a  bona  fide  holder  of  the 
note,  as  he  acquired  it  through  an  agreement,  which  by  all  the 
authorities  was  illegal.  He  took  this  risk ;  and  it  is  against 
the  policy  of  the  usury  laws,  that  any  light  should  be  excluded 
from  the  transaction.  In  the  case  of  Holmes  v.  WiUiams^ 
(10  Paige,  326,)  cited  on  the  argument,  the  chancellor  has 
used  language  which  it  is  claimed  fully  sustains  the  position  of 
the  plaintiff  in  this  case.  In  that  case  the  chancellor  afl&rmed 
the  decree  of  Vice  Chancellor  Gridley,  and  as  I  understand 
the  vice  chancellor's  opinion,  it  is  an  authority  in  favor  of  the 
defendants  in  this  case.  Holmes  had  in  his  possession  an  ac- 
commodation draft  which  he  negotiated  and  endorsed  to  the 
defendant  Williams,  at  a  discount  greater  than  the  legal  rate, 
representing  at  the  time,  to  Williams^  that  the  draft  was  busi- 
ness paper  and  was  the  property  of  himself  or  himself  and 
partner.  Sometime  after  the  draft  was  thus  transferred  to  Wil- 
liams, the  drawers  applied  to  Holmes  for  the  draft,  and  he  ap- 
plied to  Williams  and  effected  an  arrangement,  whereby  he,  an- 
other Holmes,  and  one  Kellogg  as  surety,  gave  a  note  for  the 
amount  of  the  draft,  payable  at  a  future  day,  and  received  the  draft 
from  Williams.  The  bill  was  filed  by  the  makers  of  the  last 
note,  against  Williams,  for  relief.  In  considering  the  question 
of  usury  arising  on  the  draft,  the  vice  chancellor  expressly 
decided  that  the  transaction  was  usurious,  notwithstanding 
Williams  contracted  to  buy  the  draft  as  business  paper,  and  sup- 
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posed  and  believed  it  was  so.  He  dismissed  the  bill  howeveri 
putting  his  decision  upon  the  ground  that  Holmes,  in  negotia- 
ting the  draft,  had  practised  ^  fraud  for  which  he  was  liable  in 
an  action ;  and  that  the  giving  of  the  second  note  might  be 
treated  as  a  settlement  for  the  fraud,  and  thus  there  was  a  new 
and  good  ccmsideration  for  it.  The  chancellor,  in  concurring 
in  the  opinion  of  the  vice  chancellor,  in  a  single  sentence,  lays 
down  a  rule  broader  than  that  of  the  vice  chancellor.  I  confess 
•-«  I  am  unable  to  reconcile  the  rule  laid  down  by  the  chancellor 

with  the  numerous  authorities  which  declare  such  paper  en- 
tirely void ;  unless  we  suppose  he  intended  to  say  that  although 
the  note  was  void,  the  party  making  the  false  representation 
should  not  be  admitted  to  allege  it ;  thus  engrafting  a  new 
principle  upon  the  usury  laws.  That  case  did  not  require  the 
establishment  of  so  comprehensive  a  principle.  The  question 
was  not  involved  in  Dawe  v.  tSchutt,  (2  Denio,  621.) 

In  Oramv.  Hendricks^  (7  Wend.  669,)  the  learned  chancel- 
lor insisted  that  the  transfer  of  a  note  valid  in  the  hands  of  the 
holder,  for  a  sum  less  than  the  amount  of  the  note,  if  endorsed 
by  the  transferor,  was  a  usurious  transaction,  and  that  the  en- 
dorsee could  not  recover  against  the  endorser.  The  court  of 
errors  decided  otherwise,  and  held  that  it  was  a  sale  of  the  note, 
and  that  the  nature  of  the  contract  on  the  part  of  the  endorser 
was,  that  in  case  the  maker  did  not  pay  the  note,  he,  the  en- 
dorser, would  pay  the  amount  he  actually  received,  with  l^^l 
interest.  This  decision  was  in  accordance  with  7  John.  361 ; 
13  Id.  62 ;  16  Id.  44  All  the  senators  who  delivered  opinions 
agreed  that  had  the  note  in  that  case  been  made  to  raise  money 
upon,  that  is,  not  a  valid  note  in  the  bands  of  Cram  at  the 
time  he  passed  it  to  Hendricks,  the  transaction  would  have 
been  usurious.  {See  opinions  of  Senators  Allen,  p.  696,  697, 
607 ;  and  Beardsley,  616,  617.) 

We  are  now  asked  to  go  further  and  declare  that  a  note, 
which  hjad  no  inception  until  it  passed  to  the  plaintiff  under  a 
usurious  agreement  from  which  it  received  its  death,  shall  not- 
withstanding have  so  much  life  as  to  enable  the  holder  to  col- 
lect it  of  the  endorser,  and  thus  render  his  contract  legal,  which 
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the  Statute  declares  utterly  yoid,  or  rather,  we  are  asked  to 
apply  the  doctrine  of  estoppel,  and  exclude  the  evidence  which 
shows  the  transaction  to  be  usurious.  I  cannot  agree  thus  to 
apply  this  doctrine  to  cases  coming  within  the  provisions  of  the 
usury  laws.  I  think  there  was  no  error  in  the  decision  of  the 
circuit  judge ;  and  the  motion  for  a  new  trial  should  be  denied. 
Motion  granted,  as  to  Davis,  and  denied,  as  to 


Saratoga  General  Term,  November,  1848.     Cady^  Poige^ 

WUlardj  and  Handj  Justices. 

Crawford  v.  Wilson. 

Woidi  chaiging  a  pexson  with  ha^g  wilftUly  made  a  fidse  deelaiatioa  at  a 
■chool  diitnct  meetiiig,  ofhia  light  to  Tote  at  sneh  meeting,  upon  heiog  chal- 
lenged as  onqnalified,  bj  a  legal  voter  in  rach  distiict,  are  actionable  in  thea- 
■elvee. 

Such  words  impute  an  indictable  misdemeanor,  involving  moral  tnrpttade. 

It  seems  that  a  charge  against  a  person  "  that  he  had  committed  perjury  by  swear- 
ing in  his  vote  at  a  school  district  meeting,''  impoits  a  chaige  that  he  had  wilfiiBy 
made  a  false  declaration  at  a  school  distiict  meeting,  of  his  light  to  vote  at  such 
meeting  upon  being  challenged  as  unqualified ;  and  that  an  action  is  main- 
tainable for  the  speaking  of  such  words,  without  ml  statement  in  the  declara- 
tion, of  extrinsic  fhcts  to  which  the  wordnli^tetiul,  and  a  colloquium  conoon- 
ing  sneh  facts. 

Where  a  chaige  ibr  teacher's  wages  in  a  school  district,  for  the  teachii^  of  a 
son,  was  included  in  the  rate  bill  made  out  against  his  &ther,  and  such  chaige 
was  paid  by  the  son ;  M2,  that  such  payment  qualified  the  son  to  vote  at  the 
district  meetings  in  such  school  district ;  he  being  a  resident  of  the  distiict  and 
authorised  to  vote  at  town  meetings  of  the  town  in  which  raehdiatrici  wns  at- 
uated. 

Where  the  plaintiff  had,  in  Nov.  1844,  made  a  contract  to  teach  school  in  a  school 
district  for  four  months,  for  SlO  a  month ;  and  where,  after  he  became  91  yean 
of  age,  he  had  worked  for  his  fother  4|  months  without  any  agreement  aboot 
wages,  but  had  told  his  father  about  the  time  he  conannnfled  work,  that  he 
should  expect  payment  for  his  labor;  and  the  circuit  judge  charged  the  jwy 
that  in  deteimining  whether  the  plaintiff  was,  on  the  23d  day  of  Januaiy,  1845, 
a  qualified  voter  in  the  school  district  in  which  he  resided,  on  the  ground  of  a 
property  qualification,  they  might  take  Into  conaderation  the  amount  equttabiy 
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dae  to  him  from  his  father,  apd  the  amount  which  would  ultimately  he  due  to 
him  from  the  trustees  of  the  school  district,  with  whom  he  had  made  the  con- 
tract to  teach  school,  for  that  portion  of  his  services  rendered  previous  to  the 
23d  of  January,  1845 ;  Held  that  the  charge  was  correct 

No  exception  can  be  taken  to  the  comments  of  a  judge  upon  the  evidence,  in 
charging  the  jury,  or  to  the  mere  expression  of  his  opinion  by  way  of  advice  to 
the  jury  as  to  such  evidence,  where  he  informs  the  jury,  or  gives  them  distinctly 
to  understand,  that  they  are  to  exercise  their  judgment  upon  such  evidence,  and 
to  pass  upon  the  same. 

To  warrant  an  unqualified  direction  to  the  jury  in  favor  of  one  party  or  the  otheX) 
the  evidence  must  either  be  undisputed,  or  the  preponderance  must  be  so  de- 
cided, that  a  verdict  against  it  would  be  set  aside. 

Every  person  has  a  domicil ;  and  he  can  only  have  one  domicil  at  one  and  the 
same  time. 

The  existing  domicil  always  continues,  until  another  is  acquired ;  and  by  the  ao* 
quisition  of  another,  the  former  domicil  is  relinquished. 

A  domicil  is  the  place  where  a  person  has  fixed  his  habitatibn  and  has  a  perma- 
nent residence,  without  any  present  intention  of  removing  therefrom. 

If  a  person  leaves  the  place  of  his  domicil,  temporarily,  or  for  a  particular 
purpose,  and  does  not  take  up  a  permanent  residence  elsewhere,  he  does  not 
chancre  his  domicil. 

The  words  legal  residence,  and  domicil,  are  convertible  terms. 

Where  a  person  whose  place  of  legal  residence  and  domicil  was  in  S.,  entered  in- 
to a  contract  to  teach  a  school  for  four  months,  in  M.,  and  during  the  four 
months  returned  to  S.,  and  acted  as  secretary  pro  tcm,  of  a  school  district  meet- 
ing, and  at  the  end  of  the  four  months  led  M.  permanently ;  Held  that  he  did 
not  lose  his  residence  and  domicil  in  S. 

Where  the  entry  of  a  judgment  upon  a  verdict  obtained  by  a  party  is  delayed  by 
a  bill  of  exceptions  of  his  adversary,  and  such  party  dies  after  the  service  of  the 
bill  of  exceptions,  and  before  the  decision  of  the  court  thereon,  the  revised  stat- 
utes (vol.  2,  p.  387,  %  2,  4,)  have  no  application ;  and  the  court,  upon  common 
law  principles,  without  regard  to  the  lapse  of  time,  will  allow  the  judgment  to 
be  entered  up  as  of  a  term  previous  to  such  party's  death. 

This  was  an  action  for  slander.  The  cause  was  tried  before 
Judge  Willard,  at  the  Saratoga  circuit,  in  May,  1846.  The 
declaration  contained  eight  counts,  three  for  uttering  slander- 
ous words,  and  five  for  the  publication  of  a  libel.  The  first 
count  alleged  that  the  plaintiff  was  a  taxable  inhabitant  of 
school  district  No.  5  in  the  town  of  Saratoga  Springs  ;  that  a 
special  district  meeting  of  the  taxable  inhabitants  of  such  dis« 
trict  was  held  on  or  about  the  first  day  of  January,  1845,  &c. 
which  was  regularly  convened  and  organized ;  and  that  the 
plaintiff  being  a  taxable  inhabitant  of  the  district,  and  qualified  to 
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vote,  d&c.  ofiered  to  vote  at  the  tneetiag,  and  was  challenged  as 
unqualified  to  vote,  dec. ;  that  thereupon  the  plaintiff  made 
the  declaration  required  by  the  statute  ;  and  that  upon  making 
such  declaration  he  was  permitted  to  vote,  and  did  vote,  &c. 
The  count  then  alleged  that  the  defendant  intending  to  cause 
it  to  be  believed  that  the  plaintiff  had  been  guilty  of  a  misde- 
meanor,  d&c,  falsely  and  maliciously  spoke  and  published  of 
and  concerning  the  plaintiff,  and  of  and  concerning  the  said 
special  school  district  meeting,  and  of  ahd  concerning  the  said 
declaration  and  vote  made  and  given  by  the  plaintiff,  dec.  as 
follows  :  "  Charles  Crawford  has  committed  perjury"  (meaning 
that  the  plaintiff  had  been  guihy  of  a  misdemeanor)  "  in  swear- 
ing in  his  vote  at  the  meeting,"  (meaning  said  school  meeting.) 
And  the  count  contained  an  allegation  that  the  words  were  uCr 
tered  with  intent  to  convey,  and  were  so  understood  to  convey, 
a  charge  against  the  plaintiff  of  being  guilty  of  a  misdemeanor. 
The  second  count,  without  reference  to  the  school  district  meet- 
ing, and  the  declaration  made  and  vote  given  by  the  plaintiff 
at  such  meeting,  contained  an  allegation  of  a  general  charge 
by  the  defendant,  that  the  plaintiff  "  had  committed  perjury.'' 
The  third  count,  in  like  manner,  without  reference  to  the  ex- 
trinsic facts  set  out  in  the  first  count,  alleged  a  general  charge 
by  the  defendant  as  follows :  "  Charles  Crawford  (tueaning  the 
plaintiff)  is  guilty  of  perjury  and  is  upon  the  threshold  of  the 
state's  prison  f  thereby  meaning,  that  the  plaintiff  had  been 
guilty  of  a  crime  that  subjected  him  to  imprisonment  in  the 
state's  prison.  The  fourth  count  contained  a  colloquium  con- 
cerning the  district  meeting  and  the  plaintiff's  declaration  made 
and  vote  given  thereat,  and  charged  that  the  defendant  pub- 
lished a  libel  to  Benjamin  Crawford,  father  of  the  plaintiff,  and 
to  others,  as  follows  :  "I"  (defendant  meaning)  *'  have  conversed 
with  a  number  of  inhabitants  of  this  district"  (meaning  inhab- 
itants of  school  district  No.  6)  "  who  have  manifested  a  belief 
that  your  son  Charles"  (meaning  the  plaintiff) "  committed  per- 
jury" (meaning  that  the  plaintiff  was  guilty  of  a  misdemeanor) 
^  by  swearing  in  his  vote"  (meaning  declaring  and  voting  at  said 
meeting  ais  aforesaid)  '*  by  having  been  taxed  and  paying  a  rata 
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bill  within  one  year  in  the  district,"  (meaning  the  said  school 
district.)  "  I"  (defendant  meaning)  "  am  the  man  who  will  en« 
ter  a  complaint  against  the  suspected  perjurer."  (Thereby 
meaning  that  the  plaintiff  was  supposed  to  have  been  guilty  of 
a  misdemeanor  in  making  said  declaration.)  The  5tb,  6th, 
7th  and  8th  counts,  without  any  colloquium  concerning  the  dis- 
trict meeting,  and  the  declaration  made  and  vote  given  by  the 
plaintiff,  charged  the  defendant,  generally,  with  the  publication 
of  the  said  libel,  setting  forth  in  each  of  said  counts,  different 
portions  thereof  alleged  to  be  libellous.  The  defendant  plead- 
ed the  general  issue,  and  annexed  to  his  plea  a  notice  of  justi- 
fication ;  in  which  he  alleged,  that  such  district  meeting  was  not 
regularly  convened  and  organized,  and  that  the  plaintiff  was 
not  a  legally  qualified  voter  in  such  district,  &c.  and  being  un- 
qualified, wilfully  and  falsely  declared  himself  a  voter,  &c.  and 
voted,  &c. 

On  the  trial  the  plaintiff  proved  the  publication  of  the  libel 
set  out  in  the  declaration,  being  in  the  form  of  a  letter  addressed 
to  Benj.  Crawford,  the  father  of  the  plaintiff.  Hiram  Van  Ben- 
schoten,  a  witness  for  the  plaintiff,  testified,  that  after  the  school 
meeting  on  the  22d  of  January,  the  defendant  said  "  Charles 
Crawford  had  committed  perjury  by  swearing  in  his  vdte  at  the 
school  district  meeting,  and  stood  on  the  threshold  of  state's 
prison."  The  same  witness  testified  that  he  understood  the 
charge  related  to  the  district  meeting.  He  also  testified  that 
there  was  a  discussion  between  him  and  the  defendant,  whether 
it  was  perjury  or  a  misdemeanor.  Witness'  father  and  brother 
were  present,  when  the  defendant  spoke  the  words*  Samuel 
Hustis,  a  witness  for  the  plaintiff,  testified  that  about  the  1st  of 
June,  1845,  the  defendant  said  '^  the  plaintiff  had  perjured  him- 
self." The  charge  was  that  he  had  committed  perjury  in 
swearing  in  his  vote  at  the  school  district  meeting. 

The  defendant  moved  for  a  nonsuit  on  the  grounds,  1.  That 
the  charge,  both  verbal  and  written,  was  of  perjury  in  swearing 
in  his  vote  at  a  school  district  meeting ;  and  as  no  oath  could 
be  there  taken,  perjury  could  not  be  committed.  2.  If  the  words 
could  be  construed  into  a  charge  of  misdemeanor,  it  was  incum- 
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bent  on  the  plaintiff  to  show  a  school  district  meeting  duly  or« 
ganized,  &c.  at  which  the  ofTence  might  have  been  committed. 
The  motion  for  a  nonsuit  was  denied,  and  the  defendant  ex- 
cepted. The  defendant  then  moved  that  the  counts  containing 
a  general  charge  of  perjury  be  stricken  out,  being  unsupported 
by  any  evidence^  This  motion  was  denied,  and  the  defendant 
excepted.  The  defendant  also  moved  that  the  counts  for 
slander  setting  forth  a  charge  of  perjury  be  stricken  out;  as  it 
appeared  from  those  counts  that  the  charges  therein  contained 
were  explained  by  reference  to  a  transaction  wherein  perjury 
could  not  be  committed ;  and  that  the  plaintiff  should  not  be  per- 
mitted to  proceed  upon  those  counts,  or  any  or  either  of  them, 
in  which  the  charge  was  thus  explained.  These  motions  were 
also  denied  by  the  court,  and  the  defendant  excepted. 

The  defendant  proved  that  the  plaintiff  taught  school  io 
Malta,  in  the  winters  of  1844  and  1845 ;  that  he  commenced 
in  November,  1844,  and  was  to  teach  4  months,  for  $10  a  month 
and  his  board  ;  that  he  boarded  in  the  district ;  and  that  bis 
father  lived  in  the  town  of  Saratoga  Springs,  about  3  miles  north 
from  the  place  where  the  plaintiff  taught.  The  defendant  also 
proved  by  the  plaintiff's  father,  that  the  plaintiff  was  23  years 
of  age  in  March,  1846  ;  that  he  owned  no  real  estate  and  had 
no  personal  property,  except  what  was  due  him  for  4^  months 
work  for  his  father,  which  at  $10  a  month  would  amount  to 
$45  ;  that  there  had  been  no  agreement  about  wages,  between 
the  plaintiff  and  his  father ;  and  that  in  April  or  May  the  plaintiff 
intimated  that  he  should  expect  payment  for  his  labor.  It  was 
proved  tliat  the  plaintiff  was  born  in  the  town  of  Saratoga 
Springs.  It  appeared  that  no  rate  bill  had  been  made  out  in 
1844,  in  school  district  No.  5,  against  the  plaintiff.  But  that 
one  was  made  out  against  Benjamin  Crawford,  the  plaintiflT's 
father,  and  that  the  plaintiff  paid  of  the  amount  assessed 
against  B.  Crawford,  25  cents,  being  for  the  plaintiff's  own 
schooling ;  which  payment  was  noted  in  pencil,  on  the  rate 
bill.  The  25  cents  was  paid  by  the  plaintiff  to  Douglass,  the 
teacher  of  the  school,  and  the  teacher  entered  in  pencil  on  the 
rate  bill,  that  it  had  been  paid  by  the  plaintiff.     The  plaintiff 
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after  teaching  in  Malta,  went  to  Stillwater  and  taught  there. 
It  appeared  that  the  district  school  meeting  held  in  school  dis- 
trict No.  5,  on  the  23d  of  January,  1845,  was  regularly  called 
and  organized,  and  that  at  such  meeting  the  plaintiff  acted  as 
clerk  pro  tern.  It  further  appeared  that  at  such  meeting  the 
plaintiff  offered  to  vote,  and  was  challenged  as  unqualified  ;  and 
that  upon  being  challenged,  he  made  the  declaration  required 
by  law,  and  voted.  The  plaintiff's  father  was  a  trustee  of  the 
district.  At  the  time  the  plaintiff  made  the  declaration  he  said 
he  was  a  voter.  It  was  proved  that  he  had  not  hired  any  real 
estate  in  the  district. 

The  judge  charged  the  jury,  1.  That  Douglass,  the  teacher, 
had  authority  to  receive  payment  of  a  rate  bill ;  and  that  the 
payment  to  him  by  the  plaintiff,  of  the  25  cents  for  his  own 
schooling,  although  it  was  included  in  the  rate  bill  against  his 
father,  was  in  legal  effect  paying  a  rate  bill  against  himself; 
2.  That  the  jury,  in  coming  to  a  conclusion  whether  the  plain- 
tiff was  a  voter  in  district  No.  5,  might  take  into  consideration 
the  amount  equitably  due  him  from  his  father,  although  there 
had  been  no  agreement  or  promise  to  pay,  by  his  father,  and 
also  the  amount  which  would  ultimately  be  due  him  for  teach- 
ing in  the  town  of  Malta,  for  the  services  performed  by  him 
previous  to  the  23d  of  January,  1845  ;  3.  That  he,  (the  circuit 
judge,)  did  not  think  that  the  facts  proved  operated  as  an  in- 
terruption of  the  plaintiff's  residence  at  Saratoga  Springs,  at 
the  time  he  voted ;  4.  That  so  long  as  the  plaintiff  had  his 
domicil  in  Saratoga  Springs,  no  matter  where  his  temporary 
place  of  business  was,  his  residence  was  at  Saratoga  Springs; 
and  6.  That  prima  facie  the  place  of  birth  is  a  man's  domicil,  and 
until  the  domicil  is  intentionally  changed,  the  residence  is  at 
the  place  of  domicil.  6.  The  circuit  judge  also  intimated  an 
opinion  that  from  the  evidence,  the  domicil  of  the  plaintiff,  at 
the  time  of  the  district  school  meeting,  was  at  his  father's  in 
Saratoga  Springs.  The  defendant  excepted  to  the  judge's 
charge.     The  jury  found  for  the  plaintiff  a  verdict  of  $200. 
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W.  A.  Beaehj  for  the  defendant 
John  C.Hulbert^  for  the  plaiatiff. 

By  the  Courts  Paige,  J.  By  the  act  relating  to  comitfon 
scbook,  passed  May  26,  1841,  (1  R.  S.  540,  M  ed,)  it  is  proYi- 
ded  {sec.  7,)  that  every  male  person  of  full  age  residing-  in  any 
district  and  entitled  to  hold  lands  in  this  state,  who  owns  or 
hires  real  property  in  such  district  subject  to  taxation  for  school 
purposes,  and  every  resident  of  such  district  authorized  to  vote 
at  town  meetings  of  the  town  in  which  such  district  is  situated, 
and  who  has  paid  any  rate  bill  for  teacher's  wages  in  such 
district,  within  one  year  preceding,  or  who  has  paid  any  dis- 
trict taxes  within  two  years  preceding,  or  who  owns  any  per-' 
sonal  property  liable  to  be  taxed  for  school  purposes  in  such 
district  exceeding  $50  in  value  exclusive  of  such  as  is  exempt 
from  execution,  and  no  others,  shall  be  entitled  to  vote  at  any 
school  district  meeting  held  in  such  district.  Section  8  pro- 
vides that,  if  any  person  offering  to  vote  at  any  school  district 
meeting  shall  be  challenged  as  unqualified,  by  any  legal  voter 
of  such  district,  the  chairman  presiding  at  such  meeting  shall 
require  the  person  so  offering,  to  make  the  following  declara^ 
tion :  '*  I  do  declare  and  affirm  that  I  am  an  actual  resident  of 
this  school  district,  and  that  I  am  qualified  to  vote  at  this 
meeting."  And  every  person  making  such  declaration  shall 
be  permitted  to  vote  on  all  questions  proposed  at  such  meeting, 
dec.  Section  9  declares  that  every  person  who  shall  wilfully 
make  a  false  declaration  of  his  right  to  vote  at  a  district  meet* 
ing,  upon  being  challenged,  &c.  shall  be  deemed  guilty  of  a 
misdemeanor  and  punishable  by  imprisonment  in  the  county 
jail  for  a  term  not  exceeding  one  year,  nor  less  than  six  months, 
in  the  discretion  of  the  court. 

Words  charging  a  person  with  having  wilfully  made  a  false 
declaration  at  a  school  district  meeting,  of  his  right  to  vote  at 
such  meeting,  upon  being  challenged  as  unqualified,  by  a  legal 
voter  of  such  district,  would  be  actionable  in  themselves;  as 
they  impute  a  misdemeanor  involving  moral  turpitude,  for 
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which  the  person  against  whom  the  charge  is  made,  can  be 
proceeded  against  by  indictment.  Such  a  charge  comes  within 
the  rule  laid  down  in  Brooker  v.  Coffin^  (5  John.  188 ;)  which 
was  as  follows :  "  In  case  the  charge,  if  true,  will  subject  the 
party  charged  to  an  indictment  for  a  crime  involving  moral 
turpitude,  or  subject  him  to  an  infamous  punishment,  the 
words  will  be  in  themselves  actionable."  This  rule  was  re- 
peated, and  followed^  in  Martin  v.  Stilwelly  (13  John.  275,) 
and  in  Young  v.  Miller^  (3  Hill,  22.)  A  person  in  wilfully 
making  a  false  declaration  in  a  school  district  meeting  of  his 
right  to  vote  at  such  meeting,  utters  in  the  most  solemn  man- 
net  a  wilful  falsehood,  in  order  that  he  may  exercise  the  privi- 
lege of  voting ;  a  privilege  to  which  he  is  not  entitled,  and  the 
exercise  of  which  by  him,  is  a  base  fraud  upon  the  legal  voters 
of  the  district.  In  the  case  of  Young  v.  Miller,  (3  Hill,  26,) 
Cowen,  J.  lays  down  the  rule,  that  ^'  eveiy  indictable  offence 
which  is  at  the  same  time  infamous  or  disgraceful  in  a  general 
sense — any  ofience  which  detracts  from  the  character  of  the 
offender  as  a  man  of  good  morals,"  is  embraced  within  the 
class  of  offences  involving  moral  turpitude.  In  Martin  v.  StU- 
well,  (13  John.  276,)  words  which  charged  the  plaintiff  with 
keeping  a  bawdy  house  were  held  actionable.  In  Gibbs  v. 
Dewey,  (6  Cowen,  503,)  the  charge  was,  that  the  plaintiff  had 
handed  papers  to  a  juror,  to  influence  or  bribe  the  jury ;  and  the 
words  were  held  actionable.  In  Alexander  v.  Alexander, 
(9  Wend,  141,)  the  defendant  charged  the  plaintiff  with  having 
forged  his  name  to  a  petition  to  the  legislature  ]  and  although 
the  imputed  offence  was  only  a  misdemeanor,  the  words  were 
held  actionable.  In  Young  v.  Miller,  (3  Hill,  21,)  the  charge 
was,  that  the  plaintiff  had  removed  the  defendant's  landmarks ; 
and  the  words  were  held  actionable  in  themselves.  The  charge 
of  having  wilfully  made  a  false  declaration,  in  a  school  district 
meeting,  of  a  right  to  vote  at  such  meeting,  also  comes  within 
the  rule  laid  down  in  Demarest  v.  Haring,  (6  Cowen,  76,)  as 
to  slanderous  words  actionable  in  themselves;  inasmuch  as  it 
imputes  a  misdemeanor  for  which  a  corporal  punishment  may 
he  inflicted  in  a  temporal  court 
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The  defendant,  on  the  trial,  moved  for  a  nonsuit,  on  two 
grounds.  The  first  was,  that  as  the  charge  of  perjury,  both 
written  and  verbal,  referred  to  the  plaintiflf's  swearing  in  his 
vote  at  a  school  district  meeting,  in  which  perjury  could  not  be 
committed,  the  action  could  not  be  maintained.  As  no  oath 
is  required  to  be  taken  by  a  person  whose  vote  is  challenged  at 
a  school  district  meeting,  perjury  cannot  be  committed  by  his 
swearing,  at  such  meeting,  that  he  is  a  qualified  voter.  But 
the  question  arises  whether  the  charge  that  the  plaintiff  "com- 
mitted perjury  by  swearing  in  his  vote  at  the  school  district 
meeting"  does  not  import  a  charge  that  he  wilfully  made  a 
false  declaration  at  the  school  district  meeting,  of  bis  right  to 
vote  at  such  meeting  upon  being  challenged  as  unqualified ; 
which  charge,  as  we  have  seen,  imputes  an  indictable  misde- 
meanor involving  moral  turpitude.  In  Alexander  v.  Alexan- 
der^  (9  Wend,  141,)  the  allegation  in  the  declaration  was,  that 
the  defendant  had  charged  generally  that  the  plaintiff  had 
been  guilty  of  forgery,  that  he  bad  forged  his,  (the  defendant's) 
name ;  and  the  proof  was,  that  the  defendant  had  said  that  the 
plaintiff  had  forged  his  name  to  a  petition,  and  that  he  could  put 
him  in  state's  prison  for  it ;  and  it  was  held  that  the  forgery  alleged 
in  the  declaration  to  have  been  charged  by  the  defendant  upon 
the  plaintiff,  was  not  to  be  understood  as  meaning,  necessarily 
and  exclusively,  a  felonious  forgery,  punishable  as  such ;  but 
such  a  forgery  as  would  subject  him  to  criminal  punishment 
of  some  description,  if  he  had  in  fact  committed  it;  that  a  pe- 
tition to  the  legislature  may  be  of  such  a  character,  that  the 
forging  of  a  name  to  it  would  be  a  misdemeanor  and  punisha- 
ble as  such ;  that  so  far  as  the  nature  of  the  petition  was  dis- 
closed by  the  defendant  to  the  witnesses,  in  explanation  of  his 
charge,  it  might  have  been  one  of  that  description  ;  and  that  if  it 
was  not,  it  was  incumbent  on  the  defendant  to  show  it.  In 
Oibbs  V.  Dewey,  (5  Cowen,  503,)  the  charge  in  the  declara- 
tion was,  that  the  defendant  had  accused  the  plaintiff  of  hand- 
ing papers  to  influence  or  bribe  the  jury.  On  a  motion  in 
arrest  of  judgment,  it  was  held,  that  the  words  imported  a 
charge  of  the  crime  of  embracery  ;  that  the  expression  that  a 
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man  bribed  a  jury  by  handing  them  papers,  would  poi  be  un-^ 
derstood  as  conveying  a  charge  of  bribery,  in  its  ordiqary  signi- 
fication, but  simply  as  imputing  to  him  the  oflfence  of  iii^properly 
attempting  to  influence  them,  through  the  medium  of  the 
papers  thus  handed  to  them.  And  it  was  also  held  that  the 
words  were  actionable ;  as  embracery  was  an  offence  at  common 
law,  as  well  as  by  statute,  and  punishable  by  gne  and  impris- 
onment. It  may  well  be  contended,  upon  the  authority  of 
these  cases,  that  the  charge  of  perjury,  in  this  case,  against  the 
plaintiff  by  swearing  in  his  vote  at  the  school  district  meeting, 
imports  the  minor  offence  of  misdemeanor  in  wilfully  making 
a  false  declaration  of  his  right  to  vote  at  such  meeting.  If  undeir 
an  allegation  in  the  declaration  of  a  general  charge  of  forgery 
against  the  plaintiff,  which,  in  its  ordinary  signification,  is  un- 
derstood as  meaning  felonious  forgery,  evidence  of  a  charge 
that  the  plaintiff  had  forged  the  (lefendant's  name  to  a  petition 
to  the  legislature,  which  coulc|  only  be  a  misdemeanor,  sup- 
ports the  declaration  ;  and  if  a  charge  that  the  defendant  ac- 
cused the  plaintiff  with  handing  papers  to  a  jury,  to  bribe  them, 
imports  the  crime  of  epibracery,  which  is  a  misdemeanor,  and 
not  bribery  which  is  a  felony,  why  may  not  the  charge  in  this 
case,  against  the  plaintiff,  of  perjury  by  swearing  in  his  vote  at 
the  school  district  meeting,  import  the  minor  offence  of  misde- 
meanor in  wilfully  making  a  false  declaration  of  his  right  to 
vote,  inasmuch  as  perjury  cannot  be  committed  by  swearing 
in  a  vote  at  such  meeting.  In  neither  of  the  cases  of  Alexan- 
der V.  Alexander,  or  of  Gibbs  v.  Dewey,  was  there  s^ny  state- 
ment of  extrinsic  facts  to  which  the  words  referred,  or  a 
colloquium  concerning  such  facts,  or  innuendoes  pointing  the 
application  of  the  words  to  thenv  The  same  remark  applies 
to  the  2d  and  3d  counts  of  the  declaration  in  this  case.  In 
these  counts  a  general  charge  of  perjury  is  alleged,  without  any 
reference  to  the  school  district  meeting.  There  are  some  au- 
thorities which  go  to  sustain  the  action  upon  these  counts, 
although  the  proof  shows  that  the  defendant,  in  making  the 
charge,  referred  to  the  plaintiff's  swearing  in  his  vote  at  i\^p 
school  meeting. 

Vol.  IV.  65 
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In  Philips  V.  Barber,  (7  Wend,  440,)  where  the  defendant 
charged  the  plaintiff  with  stealing  his  wood,  but  (he  charge  was 
made  in  reference  to  a  transaction  innocent  in  itself,  and  so 
understood  by  several  persons,  it  was  held  that  as  it  was  fairly 
to  be  inferred  that  others  were  present  at  the  time  of  speaking 
the  words,  who  understood  it  in  some  other  way,  the  action 
was  maintainable.  In  Kennedy  v.  Oifford,  (19  Wend.  290,) 
it  was  held,  where  a  charge  is  made  whicli  the  unlearned 
would  understand  as  imputing  a  crime,  that  the  action  of  slander 
lies,  although  in  the  nature  of  things  such  crime  could  not 
have  been  committed ;  unless  it  be  shown  that  the  charge  was 
made  only  in  the  hearing  of  those  who  knew  that  the  crime 
could  not  be  committed.  So  in  this  case  the  unlearned  would 
understand  from  the  defendant's  charge  that  the  defendant 
imputed  the  crime  of  perjury  to  the  plaintiff;  although  per- 
jury could  riot  be  committed  in  swearing  in  a  vote  at  a  school 
district  meeting.  In  Cook  v.  Bostwick,  (12  Wend.  50,)  Savage 
Ch.  J.  held,  if  the  defendant  in  that  case  intended  to  impute 
perjury  to  the  plaintiff,  he  ought  not  to  be  excused  on  the 
ground  that  perjury  could  not  have  been  committed.  It  is  only 
where  words  are  such  as  cannot  of  themselves  be  slanderous 
that  the  declaration  must  show  specially  such  extrinsic  facts 
as  give  them  point.  This  is  not  necessary,  where  the  words 
may  have  a  meaning  different  from  what  they  import,  or  where 
they  are  merely  of  doubtful  meaning.  If  the  words  charged  be 
capable,  in  themselves,  of  a  slanderous  sense,  there  is  no  need 
of  any  averment  beyond  the  common  one  of  an  intent  to  charge 
a  crime,  especially  after  verdict.  {Kennedy  v.  GHfford,  19 
Wend.  299,  per  Cowen,  J.)  "  If  the  words  are  of  doubtful  sig- 
nification it  is  the  province  of  the  jury  to  determine  in  what 
sense  they  were  used."  {Per  Sutherland,  J.,  3  Cowen,  240 ;  19 
Wend.  299,  Cowen,  J.)  If  the  words  in  this  case  may  be 
understood  as  in  themselves  imputing  either  the  crime  of  per- 
jury, or  a  misdemeanor,  then  they  are  capable  of  a  slanderous 
sense,  and  an  action  may  be  maintained  for  the  speaking  of 
them  ;  without  any  special  averment  of  extrinsic  facts  to  give 
them  point. 
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No  objection  was  taken  on  the  trial  as  to  a  variance  between 
the  words  as  proved  and  the  words  as  alleged  in  the  declaration. 

But  the  motion  for  a  nonsuit  was  properly  denied,  because 
the  action  was  clearly  maiutainable  on  the  5tb,  6th,  7th 
and  8th  counts,  which  are  founded  on  the  libellous  letter 
addressed  by  the  defendant  to  the  father  of  the  plaintiff,  with- 
out any  proof  of  the  facts  set  forth  in  the  Isi  and  4th  counts  in 
relation  to  the  school  district  meeting ;  as  such  counts  contain  no 
colloquium  concerning  such  meeting.  The  defendant,  in  the 
libel,  states,  "that  the  inhabitants  of  the  district  have  mani- 
fested a  belief  that  the  plaintiff  committed  perjury  by  swearing 
in  his  vote,  by  having  been  taxed  and  paying  a  rate  bill,  &c* 
and  I  am  the  man  who  will  enter  a  complaint  in  behalf  of  the 
people,  against  the  suspected  perjurer."  This  is  a  censorious 
writing,  which  the  law  will  infer  was  made  with  a  malicious 
intent  to  blacken  the  memory  of  the  plaintiff,  and  to  expose 
him  to  public  hatred  and  contempt.  {People  v.  Cromwell^  3 
Johji,  Cos.  354.   Root  v.  King,  7  Cowetij  613.) 

The  second  ground  on  which  the  defendant  applied  for  a 
nonsuit  was,  that  if  the  words  could  be  construed  into  a  charge 
of  misdemeanor,  it  was  incumbent  on  the  plaintiff  to  show  a 
school  district  meeting  duly  organized,  &c.  at  which  the  offence 
might  have  been  committed.  If  the  action  was  sought  alone 
to  be  maintained  on  the  first  count  of  the  declaration,  in  which 
the  plaintiff  sets  forth  specially  the  holding  of  the  school  district 
meeting,  &c.  and  alleges  that  the  slanderous  words  were  spo- 
ken of  and  concerning  such  meeting,  proof  of  such  meeting, 
&c.  by  the  plaintiff,  would  undoubtedly  have  been  necessary. 
In  Emery  v.  Miller,  (1  Denio,  208,)  it  was  held,  where  slander- 
ous words  are  laid  as  spoken  in  reference  to  a  particular  occa- 
sion, that  they  must  be  proved  substantially  as  laid ;  and  the 
remark  of  Cowen,  J.  in  Jacobs  v.  Fj/ler,  (3  Hill,  572,)  intima- 
ting a  different  opinion,  was  not  approved.  The  case  of  Emery 
V.  Miller,  does  not  authorize  proof  of  "  general  words  importing 
a  charge  of  perjury  in  support  of  a  declaration  which  alleges 
that  the  charge  was  specific  and  particular."  And  see  Aldrich 
V.  Brawn^  (11  Wend.  596.) 
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In  the  2d  and  3d  counts  the  slanderous  words  are  not  laid 
as  spoken  in  reference  to  a  particular  occasion.  And  neither 
in  the  6th,  6th,  7th,  and  8th  counts  is  the  libel  laid  to  have 
been  composed  and  published  in  reference  to  a  particular  occa- 
sion. There  is  therefore  no  foundation  for  the  second  ground 
on  which  the  nonsuit  was  applied  for. 

The  defendant  had  no  right  to  call  upon  the  court  to  strike 
out  the  counts  in  the  plaintiff's  declaration  containing  a  gene- 
ral charge  of  perjury,  or  to  prohibit  the  plaintiff  from  proceeding 
upon  those  counts  in  which  the  charge  of  perjury  was  explained 
by  reference  to  the  school  district  meeting. 

The  judge  charged  the  jury  that  the  payment  by  the  plain- 
tiff, to  Douglass  the  teacher  of  (he  school  in  school  district  No. 
6,  of  25  cents  for  his  own  schooling,  although  it  was  included 
in  the  rate  bill  against  his  father,  was  in  legal  effect,  the  pay- 
ment of  a  rate  bill  against  himself.  Section  8,  of  the  act  of 
1841,  relative  to  common  schools,  (1  R.  S,  540,  §  80,  3rf  ed.,) 
*  provides  that  every  resident  of  a  school  district  authorized  to 
vote  at  town  meetings  of  the  town,  &c,  and  '*  who  has  paid  any 
rate  bill  for  teacher's  wages  in  such  district,  within  one  year 
preceding,"  shall  be  entitled  to  vote,  <fcc.  The  payment  by  the 
plaintiff  of  a  part  of  the  rate  bill  for  teacher's  wages,  although 
included  in  the  sum  assessed  against  his  father,  comes  within 
the  terms  of  the  act.  The  act  only  requires  the  payment  of  a 
rale  bill,  to  qualify  the  person  making  the  payment,  to  vote. 
It  does  not  require  that  his  name  should  be  contained  in  the 
rate  bill.  It  is  the  payment  of  the  rate  bill  which  creates  the 
qualificatiou.  I  think  that  the  circuit  judge  committed  no  error 
in  this  part  of  his  charge. 

I  see  no  error  in  that  part  of  the  charge  in  which  the  judge 
told  the  jury  that  in  determining  whether  the  plaintiff  was  a 
voter  in  district  No.  5,  on  the  ground  of  a  property  qualification, 
they  might  take  into  consideration  the  amount  equitably  due 
the  plaintiff  from  his  father,  and  the  amount  which  would  ulti- 
mately be  due  to  him  from  the  trustees  of  the  school  district  in 
Malta  in  which  he  taught  school,  for  that  portion  of  his  ser- 
vices rendered  previous  to  the  23d  of  January,  1845.  Section 
7  of  the  act  of  1841,  (1  R.  S.  640,  Zd  ed.,)  authorizes  every  res- 
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ident  of  the  district  to  vote,  who  owns  personal  property  liable 
to  be  taxed  for  school  purposes  in  the  district  exceeding  $60  in 
value  exclusive  of  such  as  is  exempt  from  execution.  The 
charge  cannot  fairly  bear  the  interpretation  of  excluding  from 
the  consideration  of  the  jury  the  question  whether  any  thing 
was  due  to  the  plaintiff  from  his  father.  I  think  the  charge 
leaves  that  question  open  for  the  jury  to  pass  upon.  If  any 
thing  ultimately  became  due  to  the  plaintiff,  from  the  trustees 
in  Malta  for  services  rendered  previous  to  the  23d  of  January, 
1845,  it  was  proper  for  the  jury  to  take  it  into  consideration.  If 
nothing  did  ultimately  become  due  for  such  services,  in  conse- 
quence of  the  plaintiff's  non-fulfilment  of  his  contract,  the  defen- 
dant should  have  shown  it.  Nothing  to  the  contrary  appearing, 
the  jury  had  a  right  to  infer  from  the  evidence,  that  the  plaintiff 
taught  the  whole  four  months,  as  required  by  his  contract. 
An  exception  is  taken  to  the  opinion  expressed  by  the  circuit 
judge,  that  he  did  not  think  that  the  facts  proved  operated  as 
an  interruption  of  the  plaintiff's  residence  at  Saratoga  Springs, 
at  the  time  he  voted  at  the  district  meeting.  It  is  objected  that 
this  was  equivalent  to  a  peremptory  direction  as  to  the  law  up- 
on that  question  ;  and  that  it  should  have  been  left  to  the  jury 
to  find  the  fact.  A  similar  objection  is  made  to  the  opinion  in- 
timated by  the  judge,  that  from  the  evidence  the  plaintiff's 
domicil,  at  the  time  of  the  district  meeting,  was  at  his  father's. 
If  the  evidence  left  the  questions  of  the  plaintiff's  domicil  and 
residence  open  for  the  consideration  of  the  jury,  as  questions  of 
fact,  I  think  it  would  have  been  proper  to  submit  them  rather 
more  distinctly  to  the  jury  than  was  done  by  the  learned  judge. 
Still,  I  cannot  say  that  the  learned  judge  did,  and  I  do  not  be- 
lieve that  he  intended  to  withdraw  these  questions  as  questionsof 
fact  from  the  jury.  And  I  think  that  his  remarks,  to  which  excep- 
tion has  been  taken,  cannot  fairly  be  regarded  as  positive  direc- 
tions to  the  jury,  but  may  more  properly  be  deemed  comments 
Upon  the  evidence,  and  the  mere  expression  of  his  opinion  by 
way  of  advice  to  the  jury  as  to  such  evidence,  upon  which  they 
were  to  exercise  their  judgment.  If  I  am  right  in  giving  this 
character  to  these  remarks  of  the  learned  judge,  no  exception 
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can  be  taken  to  them,  as  be  went  no  furtber  tban  the  decisions 
of  the  supreme  court  authorized  him.  (1  John*  Ca.  250.  14 
Wend.  Ill,  116.     12  Id.  301, 78, 82.     12  John.  617,  518, 519.) 

But  I  am  inclined  to  believe  that  the  facts  proved,  as  to  I 

which  there  is  no  conflict,  justified  the  opinion  expressed  by  the 
learned  judge,  that  the  plaintiiTs  domicil  and  residence  was  in 
school  district  No.  6  in  the  town  of  Saratoga  Springs,  at  the 
time  of  the  school  district  meeting ;  and  that  the  mere  fact  of 
his  entering  into  a  contract  to  teach  a  school  for  the  period  of 
four  months  only  in  Malta,  and  going  there  for  the  purpose 
of  fulfilling  such  contract,  did  not  change  either  his  domicil 
or  his  residence.  If  the  facts  were  undisputed,  I  think  the 
judge  would  have  been  justified  in  instructing  the  jury  that 
they  did  not  change  either  the  domicil  or  the  residence  of 
the  plaintifi*.  Where  evidence  is  competent,  and  uncontra- 
dicted, and  is  sufficient  to  warrant  a  verdict,  the  judge  may, 
on  such  evidence,  direct  a  verdict,  instead  of  submitting 
the  question  of  the  sufficiency  of  the  evidence,  to  the  jury. 
{Nichols  V.  Goldsmith,  7  Wend.  160.)  But  to  warrant  an  un-  * 
quaUfied  direction  to  the  jury  in  favor  of  one  party  or  the  other, 
the  evidence  must  either  be  undisputed  or  the  preponderance  so 
decided  that  a  verdict  against  it  would  be  set  aside  and  a  new 
trial  granted.  {Rich  v.  Rich,  16  Wend.  663,  676.  1  John.  C. 
250.  6  Wend.  436,  438.  5  Bing.  354.  Davis  v.  RiisseU, 
per  GctseUe,  J.  2  Hall,  S.  C.  Rep.  102.)  If  the  evidence  is 
of  a  circumstantial  character,  although  undisputed,  there  is  of- 
ten a  conclusion  to  be  drawn  by  the  jury  ;  and  in  such  case, 
to  warrant  the  direction  of  the  judge,  the  conclusion  should  be 
so  plain  that  a  verdict  against  it  would  be  set  aside.  But  where 
there  is  a  conclusion  of  law  arising  on  plain  facts,  the  judge 
may,  and  it  is  indeed  his  duty  to  direct  a  verdict  according  to 
such  conclusion.  {Per  Cowen,  /.,  Rich  v.  Rich,  16  Wend. 
676.     Detnyre  v.  Souzer,  6  Id.  436.) 

Every  person  must  have  a  domicil  somewhere ;  and  he  can 
only  have  one  domicil  at  one  and  the  same  time.  Every  per- 
son has  a  domicil  of  origin,  which  he  retains  until  he  acquires 
another ;  and  the  one  thus  acquired  is  in  like  manner  retained 


1848.]  IN  THE  SUPREME  COURT.  glQ 


Crawford  v.  Wibon. 


until  he  acquires  a  third  domicil.  The  existing  domicil  always 
continues  until  another  is  acquired.  So  by  the  acquisition  of 
another,  the  former  domicil  is  relinquished.  (Abington  v. 
North  Bridgwater,  23  Pick.  170.  Thorndike  v.  City  of 
Boston^  1  Met.  242.  Killmur  v.  Bennett,  3  Id.  199.)  *The 
domicil  of  origin  arises  from  birth  or  connexions.  The  domicil 
of  a  minor  follows  that  of  his  father,  and  remains  until  he  ac- 
quires another,  which  he  cannot  do  until  be  becomes  an  adult.  . 
{Andrews  v.  Heriot,  4  Cowen,  516,  note  2.)  A  domicil  is  de- 
fined to  be  the  place  where  a  person  lias  fixed  his  habitation, 
without  any  present  intention  of  removing  therefrom.  {Put- 
nam  v.  Johnson,  10  Mass.  Rep.  488,  per  Parker,  J.  1  Bou- 
vier^s  L.  Die.  480.)  It  is  defined  by  Webster  to  be  a  place  of 
permanent  residence,  either  of  an  individual  or  a  family. 
Chancellor  Kent  says  the  place  where  a  man  carries  on  his  es- 
tablished business,  or  professional  occupation,  and  has  a  home 
and  permanent  residence,  is  his  domicil.  (2  Kenfs  Com.  431, 
note  €  2d  ed.)  Senator  Allen,  in  the  Matter  of  Wrigley,  (8 
Wend.  142,)  defines  domicil  to  be  '-  a  residence  at  a  particular 
place,  accompanied  with  positive  or  presumptive  proof  of  con- 
tinuing it  an  unlimited  time."  A  person  being  at  a  place  is 
prima  facie  evidence  that  he  is  domiciled  there ;  but  it  may  be 
explained  and  the  presumption  rebutted.  (2  KenCs  Com.  431, 
note  {e.)  2  Bos.  4*  Ptd.  229,  note,  per  Lord  Thurlow.)  It  may 
be  shown  that  he  was  at  such  place  on  a  visit,  or  was  there  on 
account  of  his  health  or  business,  d^c.  (2  Bos.  ^  Pul.  229, 
note.)  To  effect  a  change  of  domicil  there  must  be  intention 
and  act  united.  The  forum  originis,  or  domicil  of  nativity, 
remains  until  a  subsequent  domicil  is  acquired  animo  et  facto, 
(2  Kenfs  Com.  431,  note  e.)  If  a  party  removes  from  his  dom- 
icil, with  an  intention  of  returning,  he  does  not  lose  his  domi- 
cil ;  as  he  can  have  acquired  one  nowhere  else.  (1  Bouvier, 
490.)  So  if  a  person  leaves  the  place  of  his  domicil  temporari- 
ly, or  for  a  particular  purpose,  and  does  not  take  up  a  perma- 
nent residence  elsewhere,  he  does  not  change  his  domicil. 
{Chranby  v.  Amherst,  7  Mass.  6.  Lincoln  v.  Hapgood,  11  J8. 
352.    Harvard  College  v.  Oore,  5  Pick.  370.    Sears  v.  Bos- 
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/on,  1  Mete.  250.  Cadtpallader  v.  Howell^  3  Harrison! 3  N.  X 
Rep.  138.  Wilton  v.  Falmouth,  3  Shepley,  479, 1  Afc/c.  242.) 
In  the  Matter  of  Thompson,  (1  Wend,  45,)  and  in  /^o«/  v. 
Brisbin,  (19  /(2. 13,)  a  distinction  is  recognized  between  domi- 
cil  and  residence.  Domicil,  it  is  said,  means  something  more 
than  residence  ;  that  it  includes  residence  with  an  intention  to 
remain  in  a  particular  place.  (1  Wend.  45.)  Thus  a  foreign 
minister  has  not  his  domicil  where  he  resides.  Domicil  is  the 
habitation  fixed  in  any  place,  with  an  intention  of  always  stay- 
ing there,  ( Vattel,  163,  164,)  or  at  least  without  any  present 
intention  of  removing  therefrom.  (10  Mass,  Rep.  488.)  The 
residence  of  a  foreign  minister  at  the  court  to  which  he  is  ac- 
credited, is  only  a  temporary  residence.  He  is  not  there  ani- 
tno  m^anendi.  The  same  may  be  said  of  the  officers,  soldiers 
and  seamen,  in  the  army  and  navy.  They  may  be  said  to 
have  their  domicil  in  one  place,  and  their  actual  residence  in 
another.  But  generally  residence  |ind  domicil  mean  the  same 
thing.  The  place  where  a  man  carries  on  his  established  busi- 
ness, and  has  his  permanent  residence,  is  his  domicil.  Resi- 
dence is  defined  in  Bouvier,  to  be  the  place  of  one's  domicil. 
Webster  defines  it  to  be  the  place  of  abode ;  or  the  act  of  dwell- 
ing or  abiding  in  a  place  for  a  continuance  of  time.  Inhabi- 
tance  and  residence  are  generally  used  as  synonymous  terms. 
Inhabitant  is  defined  to  be  one  who  has  his  domicil  in  a  place; 
or  one  who  has  an  actual  fixed  residence  in  a  place. 
(1  Bouv,  Law  Die.  678.)  Webster  defines  it  to  be  "one  who 
dwells  or  resides  permanently  in  a  place,  or  who  has  a  fixed 
residence,  as  distinguished  from  an  occasional  lodger  or  visitor." 
Chancellor  Walworth,  in  the  Matter  of  Wrigley,  (8  Wend. 
140,)  says,  "  Inhabitancy  and  residence  do  not  mean  precisely 
the  same  thing  as  domicil,  when  the  latter  term  is  applied  to 
successions  to  personal  estate,  but  they  mean  a  fixed  and  per- 
manent abode,  or  dwelling  place  for  the  time  being,  as  contra- 
distinguished from  a  mere  temporary  locality  of  existence."  In 
Rooseveli  v.  Kellogg,  (20  John.  210,)  the  supreme  court  decided 
that  the  term  inhabitant,  in  the  insolvefit  act  of  1813,  signified 
the  same  thing  as  resident.    Woodworth,  J.  says  "  a  person  res- 
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ident  is  defined  to  be  one  dwelling  or  having  his  abode  in.  any 
place ;"  an  inhabitant,"  one  that  resides  in  a  place." 

In  the  Matter  of  Fitzgerald^  (2  Caines,  317,)  it  was  decided 
that  a  person  who  came  into  this  st^te  on  a  commercial  adven- 
ture, without  any  intent  of  settling  here,  was  not  a  resident 
within  the  meaning  of  the  act  for  relief  against  absconding  d^btY 
ors.  In  the  Matter  of  Thompson^  (1  Wend,  43,)  the  coqrt  (leld, 
in  respect  to  an  absent  debtor,  that  residing  abroad,  engiiged  in 
business  for  a  time,  whether  permanently  or  temporarily,  was 
a  "  residing  out  of  the  state,"  within  the  meaning  of  the  stat- 
ute. In  the  Matter  of  Wrigley,  (4  Wetid.  602;  8  Id.  134,)  it 
was  held  that  a  person  remaining  temporarily  for  a  month  in 
the  cities  of  New- York  and  Brooklyn,  intendiqg  to  commence 
business  in  Canada,  was  not  an  inhabitant  or  resident  within 
the  meaning  of  the  insolvent  act  of  1813.  Savage,  C.  J.  in 
ibis  case,  says  that  in  the  matter  of  Fitzgerald,  (2  CaineSj 
318,)  it  was  held  that  a  resident  within  the  state  was  one  who 
had  a  residence  of  a  permanent  and  fixed  character,  not  one 
who  had  a  mere  residence  of  a  temporary  nature.  In  Frost  v. 
Brisbiuj  {19  Wend.  11,)  the  facts  were  these:  a  resident  of 
this  state,  left  the  state  in  May,  1836,  and  went  to  Wisconsin, 
and  commenced  business  there  as  a  merchant,  with  intent  to 
make  it  his  permanent  residence,  but  left  behind  his  wife  and 
child  at  board  at  his  former  residence  in  this  state.  In  March 
1837,  he  returned  to  his  former  residence  on  a  visit,  and  re- 
mained until  May,  when  he  was  arrested  and  held  to  bail. 
And  it  was  held  that  \\e  was  not  a  resident  of  this  state,  within 
the  meaning  of  the  ^ct  to  abolish  imprisonment  for  debt.  In 
that  case,  Nelson,  Cb.  J.  says,  "  There  must  be  a  settled  fixed 
abode,  an  intention  to  remaiii  permanently,  at  least  for  a  time, 
for  business  or  other  purposes,  to  constitute  a  residence  within 
the  legal  meaning  of  that  term."  In  Thorndike  v.  City  of 
Boston,  (I  Met,  245,)  Shaw,  C.  J.  says,  "  The  questions  of 
residence,  inhabitancy,  or  doqiicil,  althoMgh  not  in  all  respects 
precisely  the  same,  they  i^re  nearly  so,  and  depend  much  on 
the  same  evidence."  In  Cadwallader  v.  HoweU,  (3  Harrison^s 
ftep.  144,)  Dayton  J.  says,  "  The  word  residence,  (fixed  resi- 
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deoce  I  mean,)  is  generally  used  as  tanlamounC  to  domicil, 
though  I  am  not  prepared  to  say  whether  they  are  or  are  not 
in  all  respects  convertible  terras." 

From  the  various  definitions  of  the  terms  residence,  inhabi- 
tancy, and  domicil,  and  the  decisions  in  regard  to  them,  I 
think  we  can  deduce  the  proposition  that  the  terms  I^al  re^ti- 
dence  or  inhabitancy,  and  domicil  mean^the  same  thing.  By 
legal  residence,  I  mean  the  place  of  a  man's  fixed  habitation ; 
where  his  political  rights,  such  as  the  right  of  the  elective  fran- 
chise, are  to  be  exercised,  and  where  he  is  liable  to  taxation. 
A  person  leaving  such  place  of  fixed  habitation,  or  abode  tem- 
porarily, as  for  a  particular  purpose,  either  for  business,  plea- 
sure, or  health,  with  the  intent  of  returning  to  the  same,  as 
soon  as  such  purpose  is  accomplished,  does  not  lose  his  resi- 
dence or  habitancy  in  such  place  of  abode.  *  The  actual  resi- 
dence is  not  always  the  legal  residence,  or  inhabitancy  of  a 
man.  A  foreign  minister  actually  resides,  and  is  personally 
present,  at  the  court  to  which  he  is  accredited,  but  his  legal  res- 
idence or  inhabitancy,  and  domicil,  are  in  his  own  country. 
His  residence  at  the  foreign  court  is  only  a  temporary  residence. 
He  is  there  for  a  particular  purpose.  So  soldiers  and  seamen 
may  be  legal  residents  and  inhabitants  of  a  place,  although 
they  may  have  been  absent  therefrom  for  years.  They  do 
not  lose  their  residence  or  domicil  by  following  their  profession. 

Within  these  principles  and  decisions,  did  the  plaintiff,  by 
entering  into  a  contract  to  teach  school  in  Malta  for  the  period 
of  four  months,  lose  his  domicil  or  legal  residence  in  Saratoga 
Springs?  It  will  be  rememl>ered  that  he  only  remained  in  Malta 
during  the  four  months.  At  the  expiration  of  that  time  he  left 
Malta,  and  took  a  school  in  Stillwater.  He  could  not  lose  his 
residence  and  domicil  in  Saratoga  Springs,  unless  he  acquired 
a  residence  and  domicil  in  Malta.  He  could  not  acquire  a  res- 
idence and  domicil  in  Malta  unless  he  fixed  his  habitation  there 
for  an  unlimited  time,  and  without  any  present  intention  of  re- 
moving therefrom ;  and  he  must  have  left  Saratoga  Springs 
with  an  intention  to  abandon  that  place  as  his  domicil.  The 
conduct  of  the  plaintiff  does  not  warrant  any  such  conclusion. 
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His  contract  to  teach  in  Malta  was  limited  to  four  months.  Du- 
ring  this  period  he  returned  to  Saratoga  Springs,  and  acted 
there  as  secretary  of  a  school  district  meeting ;  and  at  the  end 
of  the  four  months  he  left  Malta  permanently.  These  acts  of 
the  plaintiff  show,  incontestibly,  that  he  did  not  intend,  when 
be  went  to  Malta,  to  take  up  his  permanent  residence  there, 
and  to  abandon  his  domicil  at  Saratoga  Springs.  In  questions 
of  domicil,  evidence  of  a  party's  conduct  after,  as  well  as  pre- 
vious to  a  particular  day,  may  be  received  to  ascertain  his  in* 
tention  on  such  day.  {^Richmond  v.  Vassalboroughy  5  OreenL 
Rep.  396.)  The  residence  of  the  plainlifT,  at  Malta,  must  be 
deemed  one  of  a  temporary  character  and  for  a  particular  pur- 
pose. He  evidently  did  not  go  there  animo  manendi;  with 
any  intention  of  abiding  there  for  an  indefinite  period.  Al- 
though his  actual  residence  may  have  been  at  Malta  during 
the  four  months,  his  legal  residence  and  domicil  continued  at 
Saratoga  Springs. 

I  therefore  have  come  to»  the  conclusion  that  upon  the  plain 
undisputed  facts  of  the  case,  the  plaintiff's  domicil  and  legal 
residence,  was  in  school  district  No.  5  in  the  town  of  Saratoga 
Springs,  at  the  time  of  the  school  district  meeting,  on  the  23d 
of  January,  1846,  and  that  therefore  the  charge  of  the  judge  on 
the  subject  of  such  domicil  and  residence  was  entirely  correct. 
The  plaintiff's  domicil  of  nativity,  and  his  legal  residence, 
having  been  shown  to  be  or  to  have  been  in  Saratoga  Springs, 
it  was  incumbent  upon  the  defendant  to  prove  a  change  of  such 
domicil  and  residence  to  Malta.  I  do  not  think  that  the  evi- 
dence on  the  subject  of  such  change  of  domicil  and  residence, 
was  sufficient  to  entitle  the  defendant  to  have  that  question 
submitted  to  the  jury  as  a  question  of  fact 

It  was  suggested  by  the  defendant's  counsel  on  the  argument 
of  this  case,  that  the  plaintiff  died  on  the  24th  of  Dec.  1846, 
and  he  contended  that  by  the  plaintiff's  death  the  suit  abated  ; 
and  as  more  than  two  terms  had  elapsed  since  the  verdict, 
and  as  the  cause  of  action  did  not  survive  to  the  personal  rep- 
resentatives of  the  plaintiff,  no  judgment  could  be  entered  upon 
the   verdict,   under  the    provisions  of   the   revised    statutes. 
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(2  R.  S.  387,  i  2,  4.)  The  entry  of  the  judgment  in  this  caa^ 
was  delayed  by  the  bill  of  exceptions  of  the  defendant.  And 
in  every  such  case  the  statute  has  no  application.  Whenever 
a  party  is  delayed  by  the  act  of  the  court,  the  court  upon  com- 
mon law  principles,  without  regard  to  the  lapse  of  time,  allow 
the  judgment  to  be  entered  up,  as  of  a  term  when  the  party 
was  alive.  A  delay  arising  from  the  act  of  the  court  is  never 
allowed  to  prejudice  the  party.  (18  Wend,  543.  12  Id.  245. 
4  Cowen,  423.     1  John.  Cos.  410.    2  Tidd's  Pr.  965.) 

The  motion  for  a  new  trial  must  be  denied ;  and  the  judg- 
ment must  be  entered  nunc  pro  tunc  as  of  a  time  during  the 
life  of  the  plaintiff. 


Same  Term.     Before  the  same  JuMices* 
Morgan  vs.  Groff. 

Money  paid  ttpon  an  illegral  contract  may,  while  the  contract  remains  ezeetftoiyi 
be  recovered  back,  in  an  action  founded  upon  ita  ditaifinnance,  and  on  the 
ground  that  it  is  void.  But  where  the  contract  is  executed,  and  the  money  has 
been  paid  over,  the  maxim  potior  est  candilio  possidentis  applies. 

Where  money  was  depdsited  by  the  plaintiff,  with  the  defendant,  as  his  agent,  for 
the  purpose  of  being  bet,  with  a  particular  person,  on  the  plaintiff's  account, 
up<m  the  event  of  an  election^  and  the  defendant  instead  of  making  the  bet 
with  the  person  designated,  used  the  money  in  betting  with  othere,  and  lost  it; 
Held,  that  the  contract  between  the  parties,  if  any,  was  never  executed,  but 
continued  executory — the  money,  in  contemplation  of  law,  still  remaining  in 
the  defendant's  hands-'^and  that  the  plaintiff  might  maintain  an  action  against 
the  defendant  for  the  recovery  Uiereof,  although  it  had  been  paid  over  to  the 
winners. 

Held  alsOf  that  no  wager  Or  bet  authorised  by  the  plaintiff  havih^  been  made,  thd 
provision  of  the  revised  statutes,  (1  R.  S.  663,  ^  8,)  relative  to  contracts  on  ac- 
count of  money  bet  or  wagered,  did  not  apply ;  that  proviudn  relating  only  lo 
contracts  on  account  of  wagers  or  bets  where  the  wager  or  bet  ii  actually 
made. 

As  long  as  money  deposited  with  an  agent  fbi  An  illegal  piurpose  remains  unem- 
ployed, or  if  the  purpose  be  countermanded  by  the  principal  befiure  its  a] 


1848.)  tN  THE  80PRBMB  COURT.  g£5 


Morgan  v.  Qtolf, 


catioii,  H  IS  &  debt  Which  may  be  recovered  from  the  agent,  by  the  ptine^wl, 
either  at  law  or  in  equity. 

This  was  an  action  of  assumpsit,  for  money  had  and  re- 
ceived, and  on  the  money  counts  generally.  The  cause  was 
tried  at  the  Saratoga  circuit,  in  August,  1848,  before  Justice 
WiLLARD.  On  the  trial  the  plaintiff  proved,  by  Jeremiah 
Green,  that  Green  sent  to  the  defendant  the  plaintiff's  check 
on  the  Saratoga  County  Bank  for  $50,  dated  October  23, 1844, 
about  the  time  it  bore  date.  The  witness  testified  that  the 
plaintiff  gave  him  the  check  to  be  sent  to  the  defendant,  to 
form  part  of  a  bet,  to  be  made  by  the  defendant  for  the  plain- 
tiff and  others  with  one  R.  Thompson,  on  the  presidential 
election.  The  plaintiff  directed  that  the  defendant  should  re- 
turn the  check,  if  that  bet  was  not  made.  The  witness  enclosed 
the  plaintiff's  check,  to  the  defendant;  with  directions  to  return 
the  check,  if  the  bet  was  not  taken.  Before  the  election  the 
plaintiff  called  on  the  witness,  and  asked  him  if  the  defendant 
had  returned  his  check.  The  witness  replied  that  the  defen- 
dant had  not,  but  he  presumed  he  would  send  it  back.  This 
evidence  was  objected  to,  but  was  admitted.  In  December, 
1844,  after  the  election,  the  plaintiff  called  on  the  defendant. 
The  defendant  told  him  that  he  had  drawn  the  money  on 
the  check,  and  said  that  he  had  made  bets  with  other  persons, 
(not  with  R.  Thompson,)  and  calculated  to  have  the  $50  re- 
ceived from  the  plaintiff  applied  on  those  bets,  which  had  been 
lost ;  and  that  he  had  paid  over  the  money  to  the  winners. 
The  defendant  refused  to  return  the  $50  he  had  received  from 
the  plaintiff.  The  defendant  moved  for  a  nonsuit.  The 
plaintiff  insisted  that  the  cause  should  be  submitted  to  the  jury. 
But  the  presiding  justice,  in  accordance  with  the  decision  of  the 
old  supreme  court,  there  being  no  disputed  fact  in  the  case, 
nonsuited  the  plaintiff.  The  plaintiff  moved  to  set  aside  the 
nonsuit,  and  for  a  tiew  trial. 

E.  F.  Billiard,  for  the  plaintiff. 

7*.  C  Ripley,  for  the  defendant 
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By  the  Court,  Paige,  J.  Wager  contracts  upoQ  indifferent 
matters  were  valid  at  common  law.  (3  Term  Rep.  603.  5 
Burr.  602.  1  Cowp.  37.  2  Id.  734.  4  John.  434.  16  East, 
156.)  But  all  wagers  which  tended  to  a  breach  of  tlie  peace, 
or  to  injure  the  feelings,  character,  or  interests  of  a  third  person, 
or  which  were  against  the  principles  of  morality,  or  of  sound 
policy,  were  void  at  common  law.  {See  the  cases  above  cited, 
and  I  Term  Rep.  60;  2  Bos.  ^  Pul.  130;  7  John.  434;  4 
^  Kenfs  Com.  466.)  AH  wager  contracts  in  contravention  of  the 
positive  provisions  of  any  statute  law  are  also  void.  Our  pres- 
ent statute,  {\  R.  S.  662,  §}  8  and  9,)  reaches  and  makes  void 
wagers  of  every  description.  It  declares  that  "  all  wagers,  bets, 
or  stakes  made  to  depend  upon  any  gaming  by  lot  or  chance, 
or  upon  any  lot,  chance,  or  casualty,  or  unknown  or  contingent 
event  whatever,  shall  be  unlawful ;"  and  that  "  all  contracts 
for,  or  on  account  of  any  money  or  property  or  thing  in  action 
so  wagered,  bet,  or  staked,  shall  be  void."  These  provisions 
invalidate  every  wager  which  was  allowed  at  common  law. 
Wagers  upon  the  result  of  a  popular  election  are  void  at  com- 
mon law,  independent  of  the  statute.  This  was  so  held  in 
Bunn  V.  Riker,  (4  John.  Rep.  426 ;)  Lansing  v.  Lansing  (8  Id. 
354 ;)  Vischer  v.  Yates,  (1 1  7d.  23 ;)  Yates  v.  Foot,  (12  Id.  1 ;) 
Demiiston  v.  Cook,  [Id.  376 ;)  Rust  v.  Gott,  (9  Cowen,  169 ;) 
and  in  Bush  v.  Keeler,  (6  Wend.  250.)  The  principles  settled 
in  these  cases  invalidate  all  wagers  upon  elections,  whether 
made  before,  during,  or  after  the  election.  Such  wagers  are  pro- 
nounced void  at  common  law,  because  they  are  against  the  prin- 
ciples of  sound  policy.  (4  John.  434,  per  Van  Ness,  J.  Allen 
V.  Harris,  1  Term  Rep.  69.  Vischer  v.  Yates,  11  John.  28, 
per  Kent,  Ch.  J.  Rust  v.  Gott,  9  Cowen,  174, 176,  per  Wood- 
worth,  J.)  A  wager  contract  is  equally  void  if  it  be  against  the 
principles  of  public  policy,  as  if  it  contravenes  a  positive  law. 
This  was  so  decided  in  Jones  v.  Randall,  {Cowp.  37,)  and  in 
Mount  V.  Wait,  (7  John.  440,  per  Kent,  Ch.  J) 

There  is  a  distinction  between  executory  and  executed  ille- 
gal contracts.  Where  money  has  been  paid  on  an  illegal 
contract  which  has  been  executed,  and  both  the  parties  are  in 
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pari  ddictOy  neither  of  ihera  can  recover  from  the  other  the 
money  so  psUd ;  but  if  the  contract  is  executory,  and  the  party 
paying  the  money  is  desirous  of  rescinding  the  contract,  he  may 
do  so,  and  recover  back  his  money  by  action  of  assumpsit  for 
money  had  and  received.  A  distinction  is  taken  where  the 
action  is  in  affirmance  of  an  illegal  contract,  and  the  object  of 
which  is  to  enforce  its  performance ;  and  where  the  action  pro- 
ceeds in  disaffirmance  of  such  a  contract,  and  on  the  ground 
that  it  is  void,  and  seeks  to  prevent  the  defendant  from  retain- 
ing the  benefit  which  he  has  derived  from  an  unlawful  act. 
(2  Com.  on  CtnU.  109,  110.)  This  distinction  was  recognized 
in  Colton  v.  Thurlandj  (5  Term  Rep,  405 ;)  Smith  v.  B irk- 
more,  (4  Taunt.  474 ;)  Hastelon  v.  Jackson,  (8  Barn.  ^  Cress. 
221,  per  Littledale,  J. ;)  Viscker  v.  Yates,  (11  John.  29, 30,  per 
Kent,  Ch.  J  ;)  and  in  Yates  v.  Foote,  (12  Id.  13,  per  Sanford, 
Senator ;)  in  Utica  Ins.  Co.  v.  Kip,  (8  Coweti^s  Rep.  20;) 
Mount  V.  Stokes,  (4  Term  Rep.  564,  per  Buller,  J.)  and  in 
Lowers  v.  Bordien,  {Doug.  470,  per  Buller.  J)  In  Edgar 
V.  Fowler,  (3  East,  225,)  Lord  Ellenborough  says,  '<  in  illegal 
transactions,  the  money  may  always  be  stopped  while  it  is  m 
transitu. to  the  person  who  is  entitled  to  receive  it."  But 
where  the  contract  is  executed,  and  the  money  has  been  paid 
over,  the  maxim  potior  est  conditio  possidentis  applies.  The 
court  will  not  then  assist  either  party.  In  Hastelon  v.  Jackson, 
(8  Bam.  ^  Cress.  221,)  which  was  a  suit,  by  one  of  the  par- 
ties to  a  wager  on  the  event  of  a  boxing  match,  commenced 
against  the  stakeholder,  after  the  battle  had  been  fought.  Lit- 
tledale,  J.  says :  "  If  two  persons  enter  into  an  illegal  contract, 
and  money  is  paid  upon  it  by  one  to  the  other,  that  may  be 
recovered  back  before  the  execution  of  the  contract,  but  not  af- 
terwards." The  principle  that  money  paid  upon  an  illegal 
contract  may,  while  the  contract  remains  executory,  be  recov- 
ered back  in  an  action  founded  upon  its  disaffirmance,  and  on 
the  ground  that  it  is  void,  is  fully  recognized  and  adopted  by 
Kent,  Ch.  J.  in  Vischer  v.  Yates,  and  by  Senator  Sanford  in 
Yates  V.  Foot.  In  Vischer  v.  Yates,  (11  John.  29,)  Kent,  Oh. 
J.  alludes  to  a  distinction  between  contracts  that  are  inmioral 
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and  criminal,  and  such  as  are  simply  illegal  and  void.  He 
embraces  a  wager  contract  on  the  event  of  an  election,  within 
the  latter  class.  In  that  case  it  was  held,  that  the  losing  party, 
after  the  bet  was  lost,  could  recover  his  deposit  from  the  stake- 
holder before  the  money  has  been  paid  over  to  the  winner,  and 
after  notice  not  to  pay  it  over.  This  decision  was  reversed  in 
the  court  of  errors,  in  Yates  v.  Foot,  (12  John.  1,)  upon  the 
ground  that  the  deposit  of  the  money  with  the  stakeholder, 
the  occurrence  of  the  event,  and  the  loss  of  the  bet,  constituted 
a  partial  execution  of  the  contract,  and  as  to  the  loser,  a  com- 
plete execution.  But  Senator  Sanford  expressly  conceded,  that 
the  parties  to  the  wager  could  have  rescinded  the  contract,  be- 
fore the  wager  was  decided  by  the  occurrence  of  the  contingent 
event  on  which  it  depended.  In  Cotton  v.  Thurland,  (5  Term 
Rep.  405,)  in  Smith  v.  Birkmore,  (4  Taunton,  474,)  and  in 
Hastelon  v.  Jackson,  (8  Barn,  4*  Cress,  221,)  the  courts  of 
king's  bench  and  common  pleas  of  England  held,  that  the 
losing  party,  after  the  wager  was  lost  by  him,  was  entitled  to 
recover  his  deposit  from  the  stakeholder,  if  demanded  before  it 
was  paid  over  to  the  winner.  These  cases  were  decided  upon 
the  ground  that  the  contract  remained  executory  until  the 
money  was  paid  over  to  the  winner,  with  the  acquiescence  of 
the  loser. 

If  then,  the  transaction  in  this  case,  between  the  plaintiff  and 
defendant,  can,  in  any  view  which  may  be  taken  of  it,  be  re- 
garded as  a  contract,  it  is  very  clear  that  it  was  never  execu- 
ted. The  contract,  if  any,  was  that  the  money  sent  to  the 
defendant  should  be  bet  by  the  defendant  for  the  plaintiff,  with 
Thompson.  This  bet  never  was  made.  The  contract  there- 
fore, continued  executory ;  the  money,  in  contemplation  of 
law,  remained  in  the  defendant's  hands,  and  was  in  his  hands 
when  this  suit  was  commenced  ;  and  the  suit  was  brought  in 
disaffirmance  of  the  contract.  I  cannot  see  why,  upop  the  prin- 
ciples of  the  casei)  cited,  the  plaintiff  has  not  a  perfect  right  to 
reclaim  the  mone7  deposited  by  him  in  the  bands  of  the  de- 
fendant The  cases  of  Perkins  v,  Savage,  (15  Wend.  412,) 
and  of  DeGhroot  v.  Van  Duzer,  (2Q  fd.  396,)  are  in  my  judg- 
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ment  inapplicable.  Both  these  cases  were  actions  founded 
upon  the  illegal  contract,  and  in  affirmance  thereof;  and  the 
object  in  each  case  was  to  enforce  the  performance  of  the  ille- 
gal contract.  And  Best  v.  Strong,  (2  Wend.  319  ;)  Brush 
V.  Keeler,  (5  /d.  250 ;)  Nellis  v.  aark,  (20  Id.  24 ;)  and  Jack- 
son V.  Walker,  (5  Hill,  27  :)  were  also  all  actions  founded  on 
the  illegal  contract,  and  brought  in  affirmance  thereof  Nei- 
ther do  the  cases  of  Peck  v.  Briggs,  (3  Denio,  107 ; )  and  of 
McKusneU  v.  Robinson,  (3  Mees.  4*  Wels.  434,)  apply  ;  as  the 
money  in  this  case  was  not  lent  to  the  defendant  to  be  used  in 
betting  on  the  election.  It  was  deposited  with  the  defendant, 
as  the  plaintiff's  agent,  for  the  purpose  of  being  bet,  on  the 
plaintiff's  account,  with  Thompson.  It  was  not  money  lent  to 
the  defendant  for  the  purpose  of  being  bet  by  him,  on  his  own 
account.  No  wager  or  bet  authorized  by  the  plaintiff,  was 
made  ;  and  therefore  the  provision  of  the  revised  statutes, 
(1  R.  8.  662,  §  8.)  in  relation  to  contracts  on  account  of  money 
80  bet  or  wagered,  does  not  apply.  That  provision  applies 
only  to  contracts  on  account  of  wagers  or  bets,  where  the  wa- 
ger or  bet  is  actually  made.  A  contract  on  account  of  a  wager 
to  be  made,  where  the  wager  is  never  in  fact  made,  is  not 
reached  by  that  provision  of  the  revised  statutes. 

If  the  defendant  was  merely  the  agent  of  the  plaintiff  in  ma- 
king the  contemplated  bet  with  Thompson — and  this  is  all  the 
proof  makes  out — the  defendant  cannot  excuse  himself  from 
paying  over  the  money,  because  it  was  sent  to  him  for  an  ille- 
gal purpose.  As  long  as  money  deposited  with  an  agent  for  an 
illegal  purpose  remains  unemployed  ;  or  if  the  purpose  be 
countermanded  by  the  principal  before  its  application,  it  is  a 
debt  which  may  be  recovered  from  the  agent  by  the  principal, 
either  at  law  or  in  equity.  ( Taylor  v.  Lendie,  9  East,  49. 
13  Ves.  313.  2  Black.  Com.  467.  Tenant  v.  Elliot,  1  Bos. 
4-  Pul.  3.  Farmer  v.  Russell,  2  Id.  296.  Paley  Ag.  Dun- 
lap^s  ed.  p.  62,  i  8.)  As  no  wager  was  made  in  this  case  ;  that 
is,  no  wager  authorized  by  the  plaintiff;  and  as  no  contract 
was  entered  into  between  the  plaintiff  and  defendant,  for  or  on 
account  of  any  money,  &c.,  "  wagered,  bet,  or  staked,"  this 
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case  do68  not  come  within  any  of  the  provisions  of  the  revised 
statutes.  (1  R.  S.  662,  }{  8,  9.)  It  must  therefore  be  gov- 
erned entirely  by  the  principles  of  the  common  law  applicable 
to  such  cases.  And  those  principles  are,  in  my  opinion,  en- 
tirely decisive,  that  (he  plaintifT's  action  is  maintainable  against 
the  defendant  The  policy  of  the  revised  statutes  seems  to  be 
in  favor  of  this  action.  The  9th  section  authorizes  either 
party  to  a  wager  contract,  to  recover  his  deposit  from  the  stake- 
holder ;  or  from  the  winner,  in  case  the  same  shall  have  been  paid 
over  to  him.  The  intention  and  policy  of  this  section  are  to  re- 
store to  each  party  the  money  or  property  deposited  by  him, 
in  pursuance  of  the  wager  contract.  This  policy  was  un- 
doubtedly regarded  by  the  framers  of  the  law,  as  best  calcu- 
lated to  cut  up  effectually  the  immoral  practice  of  betting. 

The  motion  to  set  aside  the  nonsuit,  and  for  a  new  trial, 
must  be  granted. 


Same  Term.     Before  the  same  Justices. 

Lane  and  others,  adm'rs  of  Burr,  v.  Dott  and  othens,  eac'rs 

of  Berry- 
By  the  deaUi  of  one  of  two  joint  eontmcton  the  joint  contract  ii  eevend,  and  ^ 

privity  of  contract,  and  unity  of  interest  are  deetroyed. 
After  a  joint  contract  hae  been  levered  by  the  death  of  one  of  the  contractors,  the 
•nrvivor  cannot  xenst  it  by  an  acknowledgment,  as  against  the  peieonal  rep- 
reaentatiTes  of  the  deceased,  so  as  to  prevent  the  statate  of  limitatioos  from  at- 
taching. 
Accordingly,  Hdd  that  the  payment  of  interest  on  a  note  by  the  principal  debtor, 
after  the  death  of  the  surety,  but  before  the  statute  of  limitations  has  nm 
against  the  note,  will  not  prevent  the  statate  of  limitations  fiom  attaching  as 
against  the  ezecutorB  of  the  surety. 

This  was  an  action  of  assumpsit,  tried  at  the  Warren  coun- 
ty circuit,  before  the  Hon.  John  Wiliard,  circuit  judge,  in  Oor 
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tober,  1846.  Tbe  suit  was  brought  upon  a  joiut  and  several 
promissory  note  for  $300,  dated  March  27,  1837,  payable  on 
the  Ist  of  September  then  next,  to  Jonathan  Burr  or  order, 
and  signed  by  Charles  Beadlestone  as  principal,  and  by  Sidney 
Berry  as  surety.  Berry  died  on  the  1st  of  April,  1839,  and 
Jonathan  Burr  died  on  the  30th  Dec.  1844.  The  suit  was 
commenced  on  the  7th  of  March,  1846,  against  the  executors 
of  Berry.  The  defendants  pleaded  the  statute  of  limitations, 
upon  which  issue  was  joined.  The  execution  of  the  note  was 
admitted.  On  the  back  of  the  note  was  an  endorsement  sta- 
ting that  $200  had  been  received  thereon,  on  tbe  7th  of  October, 
1837,  from  Beadlestone.  The  plaintiSs  proved  that  Beadle- 
stone, one  of  the  makers  of  the  note,  on  the  7th  day  of  March, 
1840,  paid  to  Burr  the  interest  then  due  on  the  note,  and  that 
Burr  endorsed  such  payment  on  the  note ;  that  Burr  then 
told  Beadlestone  he  wanted  him  to  pay  the  note,  and  said  he 
did  not  wish  to  call  on  the  executors  of  Berry  for  it ;  and  that 
Beadlestone  replied,  that  his  father  was  going  to  assist  him, 
and  then  he  would  pay  the  balance  of  tbe  note.  To  this  evi- 
dence of  payment  by  Beadlestone,  and  of  what  occurred  on  the 
7th  of  March,  the  counsel  for  the  defendants  objected.  But 
the  evidence  was  admitted,  and  the  defendants  excepted. 
The  defendants  moved  for  a  nonsuit,  on  the  ground  that  the 
plea  of  the  statute  of  limitations  had  been  sustained.  That 
motion  was  denied,  and  the  defendants  excepted.  The  judge 
charged  the  jury  that  the  evidence  of  the  payment  and  ac- 
knowledgment by  Beadlestone,  on  the  7th  of  March,  1840,  was 
sufficient  to  take  tbe  case  out  of  the  statute  of  limitations,  as 
against  the  executors  of  Berry,  and  that  the  plainliflfs  were  en- 
titled to  recover.  The  defendants  excepted  to  the  charge* 
The  jury  rendered  a  verdict  for  the  plaintiffs,  and  the  defend- 
ants moved  for  a  new  trial. 

H,  R.  Wififf,  for  the  plaintiffs. 

E.  H,  Rosekran$y  for  the  defendants. 
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By  the  Court,  Paiqe,  J.  The  only  queslion  in  this  case 
is,  whether  the  payment  of  the  interest  on  the  note,  on  the  7th 
of  March,  1840,  by  Beadlestone  the  principal  debtor,  after  the 
death  of  Berry  the  surety,  but  before  the  statute  of  limitations 
had  run  against  the  note,  prevented  the  statute  from  attaching 
as  against  the  executors  of  the  surety,  until  the  expiration  of 
six  years  from  such  payment.  The  promise  by  Beadlestone 
to  pay  the  balance  of  the  note,  when  his  father  had  assisted 
him,  was  a  conditional  promise,  and  is  unavailable  as  a  prom- 
ise, to  revive  or  continue  the  remedy,  even  as  against  Beadle- 
stone, without  proof  that  the  assistance  referred  to  bad  been 
rendered  by  his  father. 

The  case  of  Whitcomb  v.  WhUinffj  {Doug.  652,)  decided 
in  the  court  of  king's  bench  in  1781,  is  the  leading,  if  not  the 
first  case,  where  the  doctrine  was  advanced,  that  a  part  pay- 
ment by  one  of  the  makers  of  a  joint  and  several  note,  is  bind- 
ing upon  his  co-maker,  and  will  take  the  note  out  of  the  statute 
of  limitations.  lu  that  case  Lord  Mansfield  said  ''  payment 
by  one  is  payment  for  all,  the  one  acting  virtually,  as  agent 
for  the  rest ;  and  in  the  same  manner  an  admission  by  one  is 
an  admission  by  all ;  and  the  law  raises  the  promise  to  pay, 
when  the  debt  is  admitted  to  be  due."  And  Willes,  J,  added, 
''The  defendant  has  had  the  advantage  of  the  partial  pay- 
ment, and,  therefore  must  be  bound  by  it."  The  English  courts 
have  expressed  a  determination  not  to  extend  the  principle  of 
Whitcomb  v.  Whiting]  and  in  Atkins  v.  Tredgold{2  Bar.  ^ 
Cres.  23,)  the  court  of  king's  i)ench  held  that  a  part  payment 
of  a  joint  and  several  note,  by  a  surviving  maker,  did  not  take 
the  case  out  of  the  statute  of  limitations,  so  as  to  make  the 
executors  of  the  deceased  maker,  liable.  Abbott,  C  J.,  in  that 
case,  says  ^^  Whitcomb  v.  Whiting  was  relied  upon  to  show  that 
the  part  payment  would  take  the  case  out  of  the  statute  of  lim- 
itations. It  is  not  necessary  to  say  whether  that  case,  which  is 
contrary  to  a  former  decision  in  Ventris,  would  be  sustained,  if  re- 
considered ;  but  I  am  warranted  in  saying,  by  what  fell  from 
Lord  Ellenborough,  in  Brandon  v.  Whartoti  (1  B.  ^  A.  463,) 
that  it  ought  not  to  be  extended."    Afterwards,  in  Slater  v. 
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Lawson,  (1  Bar.  ^  Adol,  396,)  it  was  decided  that  a  part  pay- 
ment of  a  joint  and  several  pronussory  note,  by  the  executors 
of  a  deceased  maker,  would  not  take  the  debt  out  of  the  stat- 
ute of  limitations  as  against  the  survivor.  Lord  Tenterden, 
Ch.  J.  said  the  case  did  not  differ  essentially  from  Atkins  v. 
TVedgold]  that  the  same  principle  was  applicable  in  both 
cases ;  '<  that  where  a  joint  contract  is  severed  by  the  death  of 
one  of  the  contractors,  nothing  can  be  done  by  the  personal 
representative  of  the  other  to  take  the  debt  out  of  the  statute 
as  against  the  survivor."  In  Atkins  v.  Th^edgold,  Holroyd,  J. 
distinguishes  that  case  from  Whitcomb  v.  Whitings  upon  the 
ground  that  the  partial  payment  was  made  after  the  severance 
of  the  joint  contract  by  the  death  of  John  Tredgold.  And  he 
says  that  the  note  then  became  the  several  note  of  the  parties 
to  it.  The  decisions  in  Atkins  v.  Tredgold  and  in  Slater  v. 
Lawson^  restrict  the  operation  of  the  principle  of  Whitcomb 
V.  Whiting  to  the  original  parties  to  the  note,  and  establish  the 
rule,  that  only  such  parties  are  bound  by  the  part  payment  or 
acknowledgment  of  one  of  the  joint  makers  of  the  note  ;  that 
a  part  payment  or  acknowledgment,  to  take  the  case  out  of 
the  statute,  must  be  made  in  the  lifetime  of  the  joint  promis- 
sors  sought  to  be  charged,  and  by  a  party  originally  liable. 
The  principle  of  Whitcomb  v.  Whitings  as  thus  restricted,  was 
re-affirmed  in  Pelham  v.  Raynal  (2  Bing.  306 ;)  Burleigh 
V.  Scott  (8  Bar,  ^  Cress,  36 ;)  Chippendale  v.  Thurston  (4 
Car.  4*  Payne,  98,)  and  in  Pease  v.  Hirst,  {iO  Bar.  ^  Cress. 
122.)  In  Pitman  v.  Foster,  (1  Bar.  6^  Cress.  248,)  where  a 
joint  promissory  note  was  made  by  one  Foster  and  by  one  Mary 
Norris  while  a  feme  sole,  and  after  the  marriage  of  Mary  with 
John  Norris,  an  action  was  brought  against  Foster  and  John 
and  Mary  Norris,  and  the  promise  was  laid  by  Foster  and  Mary 
Norris  before  her  marriage,  and  the  defendants  ple;^ded  the  stat- 
ute of  limitations  ;  whereupon  issue  was  joined  ;  it  was  held  that 
an  acknowledgment  of  the  note  by  Foster  within  six*  years,  but 
after  the  marriage  of  John  and  Mary  Norris,  was  not  evidence 
to  support  the  issue.  This  decision  seems  to  be  i'»  acco-'dance 
with  Atkins  v.   Tredgold^  and  Slater  v.  Lawson;  and  un  af- 
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firmation  of  the  principle  that  the  acknowiedgment  of  one  of 
two  or  more  joint  makers  of  a  promissory  note,  is  only  binding 
on  the  original  parties  to  the  same. 

Lord  Mansfield,  in  WhUcamb  v.  Whiting,  put  his  decision 
on  the  virtual  agency  which  existed  between  the  joint  ma- 
kers of  a  joint  and  several  promissory  note,  which  author- 
ized each  maker  to  act  for  his  co-makers;  and  which  made  his 
acts  and  declarations  in  regard  to  the  note,  binding  upon  them. 
The  joint  interest  between  them  must  have  been  understood 
as  creating  a  relationship  similar  to  that  of  existing  copart- 
ners ;  whose  acts  and  declarations  during  the  continuance  of 
the  partnership  are  binding  as  evidence,  or  otherwise,  upon  each 
other,  although  not  assented  to.  {Stoiy  on  Pari,  i  323. 
1  Cfreenl.  Ev.  h  174.)  If  the  principle  of  agency  is  the  founda- 
tion of  the  rule  laid  down  in  W/iitcamb  v.  Whiting,  whenever 
the  agency  is  at  an  end,  the  rule  should  cease  to  be  applicable. 
The  agency  grows  out  of,  and  is  created  by  the  joint  contract 
of  the  makers  of  the  note.  Whenever  this  joint  contract  is 
severed,  which  is  done  by  the  death  of  one  of  the  joint  con- 
tractors, the  joint  interest  between  the  parties  ceases;  and  the 
agency  created  by  this  joint  contract  and  joint  interest  must 
cease  also.  And  the  declarations  and  acts  of  an  agent,  after 
his  agency  has  ceased,  are  constantly  held  inadmissible  as  evi- 
dence against  his  principal.  {Story  on  Part,  i  323.)  By  the 
death  of  one  of  two  joint  contractors  the  joint  contract  is  severed, 
and  the  privity  of  contract  and  unity  of  interest  are  destroyed. 
{Atkins  V.  Tredgold,  2  Bar.  ^  Cress.  23.  Slater  v.  Lawson, 
1  Bar.  4*  Adol.  396.)  By  the  death  of  one  of  the  joint  prom- 
issors  in  a  joint  note,  the  note  becomes  the  several  note  of  the 
parties  to  it.  And  no  rule  of  evidence  will  allow  the  admissions 
of  several  parties  to  several  contracts,  not  connected  together 
by  a  unity  of  interest,  to  be  received  in  evidence  against  each 
other.  In  case  of  a  joint  contract,  if  one  of  the  parties  died, 
his  executor  or  administrator  is  at  law  discharged  from  lia- 
bility, and  the  survivor  alone  can  be  sued.  If  the  contract  is 
several,  or  joint  and  several,  the  executor  of  the  deceased  may 
be  sued  at  law  in  a  separate  action,  but  he  cannot  be  soed 
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jointly  with  the  survivor,  because  one  is  to  be  charged  de  bonis 
Ustatoris  and  the  other  de  bonis  propriis.  (1  ChU.  PL  60.) 
The  admissions  of  the  several  parties  to  a  contract,  are  only 
receivable  in  evidence  agaiust  each  other,  where  there  is  some 
joint  interest  between  them.  It  is  the  joint  interest,  and  not  a 
mere  community  of  interest,  which  renders  such  admissions  com- 
petent evidence.  (1  GhreenL  Ev.  ii  174, 176, 3d  ed.  Osgood  v. 
Manhat,  Co.  3  Coweuj  622,  323,  in  error.)  Therefore  it  has 
been  held,  that  the  acts  and  admissions  of  executors  are  not 
evidence  against  heirs  and  devisees,  in  a  suit  in  which  they  are 
all  defendants ;  although  one  of  the  executors  is  one  of  the 
heirs  and  devisees,  and  the  remaining  two  executors  are  hus- 
bands of  two  of  the  devisees.  {Osgood  v.  Manhat.  Co.  3 
Cowenj  612.)  So  it  has  been  held,  that  an  acknowledgment  or 
admission  by  an  executor  or  administrator,  will  not  affect  the 
right  of  the  heir  or  devisee  to  plead  the  statute  of  limitationS| 
in  a  suit  in  which  they  are  made  joint  defendants.  {Mooers 
V.  White^  6  John.  Ch.  372.)  Nor  can  the  admissions  of  one  ex- 
ecutor be  received  in  evidence  against  his  co-executor,  either  to 
establish  the  original  demand  or  to  take  the  case  out  of  the  stat- 
ute of  limitations ;  although  the  executors  are  in  law  but  one  per- 
son, and  have  a  joint  authority  over  the  whole  estate,  and  the  acts 
of  each  are  deemed  the  acts  of  all.  {Bac.  Ab.  31.  4  Coweti^ 
494.  Oreenl.  Ev.  §  176.  Forsyth^.  Oanson,  6  Wend.  661. 
Hammond  v.  Huntley,  4  Cotoen,  494.  Mclntyre  v..  Morris, 
14  Wend.  97.  Cayuga  Co.  Bank  v.  Bennett,  6  mil,  239. 
TuUock  V.  Dunn,  Ry.  ^  Moo.  N.  P.  416,  per  Abbot,  Ch.  J. 
Scholey  v.  Walton,  12  Mee.  4*  Wels,  610.  Shewen  v.  Van 
Derhorst,  1  Rus.  4*  Mylne,  347.  Peck  v.  Botsford,  7  Comi. 
Rep.  172.  Thompson  v.  Peters,  12  Wheat.  666.)  Cowen  J., 
in  Cayuga  Co.  Bank  v.  Bennett,  (6  Hill,  239,)  says  the  remark 
of  Woodworth,  J.  in  Hammond  v.  Huntley,  (4  Cowen,  493,)  that 
an  admission  of  one  executor  would  take  a  case  out  of  the  stat- 
ute of  limitations,  was  obiter.  In  Thompson  v.  Peters,  (12 
Wheat.  666,)  it  was  held  that  the  admissions  of  all  the  person- 
al repreeentatives  would  not  take  the  case  out  of  the  statute  of 
limitations.    For  the  same  reason — the  absence  of  a  joint  in- 
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terest — the  admissions  of  one  tenant  in  common  cannot  be 
received  in  evidence  against  his  co-tenant,  though  both  are  par- 
ties on  the  same  side  in  the  suit.  ( GreetU.  Ev.  k  176.  Dan 
V.  Brovm,  4  Cowen^  483,  492.)  For  tl)e  same  reason  it  was 
held,  in  assumpsit  for  money  paid  by  the  plaintiff  as  surety, 
against  several  of  his  co-makers,  on  a  promissory  note,  that  the 
admission  of  one  of  the  defendants,  a  co-maker,  that  the  plain- 
tiflf  was  surety  on  the  note  for  all  the  others,  was  inadmissible 
to  affect  any  one  besides  himself.  (  Warner  v.  Pt^ice,  3  Wend. 
397.)  It  was  upon  the  same  principle — the  absence  of  a  joint 
interest  after  the  severance  of  the  contract  by  the  death  of  one 
of  the  joint  makers  of  the  promissory  note — that  it  was  held  in 
the  cases  of  Atkins  v.  Tredgold^  and  Slater  v.  Lawson^  that 
the  acts  and  admissions  of  a  surviving  proraissor  and  of  the 
executor  of  his  co-promissor,  were  not  binding  upon  each  other; 
even  so  far  as  to  take  the  note  out  of  the  statute  of  limitations. 
Nor  are  the  admissions  of  one  of  several  devisees  or  legatees 
admissible  to  impeach  the  validity  of  a  will,  where  they  may 
affect  others  not  in  privity  with  them.  {Hamberger  v.  Root^ 
6  Watts  ^  Serg.  431.) 

The  cases  in  relation  to  the  effect  of  admissions,  of  one  of 
several  partners,  made  after  dissolution,  in  preventing  his  part- 
ner from  pleading  the  statute  of  limitations,  do  not  conflict  with 
the  foregoing  positions.  The  contracts  of  partners,  made  d  uring 
the  copartnership,  continue  to  be  joint  contracts  after  dissolu* 
tion  ;  and  a  joint  interest  in  such  contracts  consequently  con- 
tinues 10  exist  between  the  partners,  so  as  to  bring  the  case  of 
admissions  or  acknowledgments,  made  by  one  of  them  afiei 
dissolution,  within  the  principle  of  Whitcamb  v.  WhUing, 
The  dissolution  of  the  partnership  does  not  sever  their  part- 
nership contracts,  nor  disunite  their  joint  interest  in  them 
The  partnership,  after  dissolution,  is  in  one  sense  considered  a& 
continued,  until  the  affairs  of  the  partnership  are  finally  settled. 
(6  Cowen^  441.)  The  qualified  joint  tenancy  between  the  part- 
ners is  not  destroyed,  until  all  the  partnership  debts  are  paid. 
{Story  on  Part,  h  325.  2  Barb.  Sup.  Court  Rep.  628,  629.) 
But  none  of  the  partners,  after  dissolution,  can  create  any  new 
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contracts  binding  upon  the  partnership.  {Story  on  Part,  i  322.) 
In  accordance  with  this  principle  it  was  held  in  Hackley  v. 
Patrick^  (3  John,  536,)  that  the  acknowledgment  of  an  account 
by  a  partner,  after  dissolution,  would  not  bind  his  copartners. 
But  in  Smith  v.  Ludlow^  (6  John.  269,)  the  suprenne  court  de- 
cided, that  although  an  acknowledgment  of  one  partner  after 
dissolution,  will  not  of  itself  be  evidence  of  an  original  debt,  as 
that  would  enable  one  partner  to  bind  the  other  in  new  con- 
tracts, yet  that  the  original  debt  being  proved  or  admitted,  the 
confession  of  one  will  bind  the  other,  so  as  to  prevent  him  from 
availing  himself  of  the  statute  of  limitations  ;  and  the  court 
add  "  this  is  evident  from  the  cases  of  Whitcomh  v.  Whitings 
and  of  Jackson  v.  Fairbanks^  {Doug.  652 ;  2  H.  Black.  340 ;) 
and  it  results  necessarily  from  the  power  given  to  adjust  ac- 
counts." Thus  the  supreme  court,  by  founding  this  decision 
upon  the  cases  of  Whitcomb  v.  Whiting  and  Jackson  v.  Fair- 
banks must  have  held  the  confession  of  one  partner,  after  disso- 
lution, in  relation  to  a  partnership  contract,  binding  upon  his 
copartners,  on  the  ground  of  the  joint  contract,  and  the  joint 
■interest  which  all  the  partners  have  in  it.  In  Hopkins  T. 
Banks^  (7  Cowen^  653)  and  in  Patterson  v.  Choate,  (7  Wend. 
445,)  the  principle  advanced  in  Smith  v.  Ludlow  was  repeated 
and  sanctioned. 

The  supreme  court  of  the  United  States,  and  the  courts  in 
several  of  the  states,  have  laid  down  the  rule  difierently,  as  to 
the  acknowledgment  of  a  debt  by  a  partner,  after  dissolution  ; 
holding  that  it  will  not  take  the  debt  out  of  the  statute  of  lim- 
itations, as  against  his  copartners.  The  cases  turn  mainly  upon 
the  question,  whether  the  admission  of  an  existing  debt  amounts 
to  the  creation  of  a  new  contract,  or  to  a  mere  revival  of  the 
remedy.  The  courts  which  have  regarded  it  as  a  new  con- 
tract, have  held  that  the  acknowledgment  of  the  debt  by  one 
partner,  after  the  dissolution,  would  not  take  the  case  out  of  the 
statute  of  limitations  as  to  his  copartners.  Mr.  Justice  Story, 
in  Bell  v.  Morrison,  (1  Peters,  367,)  argues  with  great  ability 
this  side  of  the  question.  A  similar  view  of  the  question  has 
been  taken  by  the  courts  of  Pennsylvania,  Kentucky,  Indiana, 
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Georgia  and  Tennessee.  The  courts  of  New-York,  Massacha- 
setts,  Connecticut,  Maine,  North  Carolina  and  Maryland,  have 
regarded  the  admissions  of  a  partner,  after  dissolution,  not  as 
creating  a  new  contract,  but  as  mere  acknowledgments  of  the 
continued  existence  of  the  original  debt,  and  as  only  reviving 
or  restoring  the  remedy,  and  thus  taking  the  case  out  of  the 
statute  of  limitations,  as  to  all  the  partners.  (1  Chreefd.  Ev. 
h  113,  note  5.)  The  doctrine  of  Judge  Story,  advanced  in  BeU 
V.  Morrison  is  referred  to  by  Judge  Marcy,  in  Dean  v.  Hewitt 
(6  Wend^  2^3,)  and  he  remarks  that  he  cannot  give  full  effect 
to  it  "without  unsettling  principles  that  have  so  long  been  estab- 
lished as  to  entitle  them  to  be  considered  as  the  law  of  this 
state."  The  English  courts  regard  a  subsequent  promise,  or 
acknowledgment)  as  affecting  the  remedy  only,  and  they  have 
held  that  a  promise  or  acknowledgment  of  a  partner,  after  dis- 
solution, is  binding  upon  his  copartner,  and  will  take  the  debt 
out  of  the  statute  of  limitations,  as  to  them.  {Ooddard  v.  In- 
gram, 3  Ad.  4*  EL  839.  Wood  v.  Braddock,  1  Tauni.  104.) 
The  case  of  Johnson  v»  Beardslee,  (15  John.  8,)  was  cited 
on  the  argument,  for  the  plaintiffs.  That  was  an  action  of  asr 
sumpsit  against  heirs  and  devisees.  The  plaintiff  relied  on  a 
promise  to  pay,  by  two  of  the  defendants,  who  were  also  exec- 
utors of  the  deceased,  to  take  the  debt  out  of  the  statute  of 
limitations.  The  court  say,  in  their  opinion,  "  with  respect  to 
the  other  defendants,  who  have  not  acknowledged  the  demand, 
or  promised  to  pay  it,  the  acknowledgment  of  one  joint  debtor 
of  the  existence  of  the  debt,  is  sufficient  to  take  the  case  out  of 
the  statute.  {Smith  v.  Ludlow,  6  John.  Rep.  267.  2  H.  BL 
340.  Doug.  652.)  The  court  see  no  reason  why  that  princi- 
ple should  not  apply  to  the  case  of  executors,  heirs  and  dev- 
isees, as  well  as  to  every  other  case."  The  decision  in  this  case 
is  founded  on  the  cases  of  Sm^ith  v.  Ludlow,  Jackson  v.  Fair-  | 

banks,  and  Whitcomb  v.  Whiting.  Smith  v.  Ludlow  was  a 
case  of  an  acknowledgment  by  one  partner,  after  dissolution ; 
which,  as  we  have  seen,  is  entirely  distinguishable  from  the 
case  before  the  court ;  in  the  former,  a  joint  contract  and 
joint  interest  existing  between  the  partners  at  the  time  of  the 
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acknowledgmoDt,  and  in  the  latter,  the  contract  having  been 
severed  by  the  death  of  Berry,  before  the  acknowledgment  of 
Beadlestone.  The  same  distinction  exists  between  the  case  of 
fl^hUcamb  v.  Whitinff  and  the  present  case.  The  remaining 
case  of  Jackson  v.  Fairbanks^  cited  in  Johnson  v.  Beardslee^ 
has  been  overruled,  both  in  England  and  in  this  slate.  {Bran-^ 
ham  V.  Wharton^  1  Bar.  ^  Aid.  468.  Ex  parte  Dewdner^ 
15  Ves.  499.  Roosevelt  v.  Mack,  6  John.  Ch.  Rep.  291.)  In 
Jackson  v.  Fairbanks  it  was  held  that  the  payment  of  a  divi- 
dend by  the  assignees  in  bankruptcy  of  one  of  the  joint  makers 
of  a  promissory  note,  took  it  out  of  the  statute,  as  to  the  other 
maker.  The  case  of  Johnson  v.  Beardslee  was  evidently  de- 
cided without  much  consideration.  If  under  the  laws  then  in 
force,  the  heirs  and  devisees  of  a  deceased  debtor  were  not 
jointly  liable  as  joint  debtors  are,  to  pay  the  debt  to  the  cred- 
itors, then  the  decision  in  that  case  was  unsupported  by  au- 
thority. Heirs  and  devisees  are  now  severally  liable  for  their 
respective  proportions  of  the  debt.  Although  they  may  be 
jointly  sued,  they  are  not  jointly  liable  to  pay  the  whole  debt. 
(2  R.  S.  454, 455.) 

But  the  case  of  Johnson  v.  Beardslee  is  unlike  the  present 
case  in  this  ;  in  that  case  all  the  heirs  and  devisees  were  liable 
to  be  jointly  sued.  In  this  case,  the  surviving  maker  of  the 
note,  and  the  executors  of  the  deceased  maker,  cannot  be 
jointly  sued.  The  case  of  Johnson  v.  Beardslee  may,  how- 
ever, be  regarded  as  overruled.  The  court,  in  that  case,  ap- 
plied the  principle  of  the  acknowledgment  of  one  joint  debtor 
taking  the  debt  out  of  the  statute  of  limitations  as  to  the  other 
joint  debtors,  to  the  case  of  executors,  heirs  and  devisees.  In 
5  Hilly  240,  {The  Cayuga  Co.  Bank  v.  Bennett^)  Justice 
Cowen  intimates  an  opinion  that  the  admissions  by  one  of 
two  executors,  will  not  take  the  case  out  of  the  statute  of  lim- 
itations. {Car others  v.  Mardes,  3  Ala.  Rep.  599.)  Clearly, 
as  to  every  other  purpose,  they  are  not  evidence  against  his 
co-executors,  or  the  estate.  (4  Cowen,  493.  5  Wend.  558, 
661.  14  Wend.  9t),  98.  Peck  v.  Botsford,  7  Conn.  Rep.  172.) 
The  English  cases  deny  that  the  admission  of  one  executor  can 
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affect  the  others,  evea  so  far  as  to  take  the  case  out  of  the  stat- 
ute. {Atkins  V.  Tredgold,  2  Bar.  ^  Ores.  23.  TuUock  v. 
Dunn,  Ry.  ^  Moo,  N.  P.  416.  1  Russ.  4*  Mylne^  347.)  In 
Mooers  v.  White,  (6  John.  Ch.  272,)  Chancellor  Kent  held  that 
the  admission  of  an  executor  or  administrator,  will  not  affect  the 
right  of  the  heir  or  devisee  to  plead  the  statute  of  limitations, 
although  sued  jointly  with  such  heir  or  devisee.  And  in  Os- 
good V.  The  Manhattan  Co.,  (3  Cowen,  622,)  in  error,  it  was 
held  that  the  acts  and  admissions  of  executors  were  not  evi- 
dence against  heirs  and  devisees,  in  a  suit  in  which  they  were 
all  joined  as  defendants,  and  where  one  of  the  executors  was 
an  heir  and  devisee,  and  the  other  executors  were  husbands  of 
heirs  and  devisees.  In  that  case  the  rule  was  laid  down,  that 
to  warrant  receiving  admissions  in  evidence  of  one,  in  preju- 
dice of  another,  they  must  have  a  joint  interest  in  possession ; 
not  a  mere  community  of  interest.  {See  Boyce  v.  Watson^  3 
/.  /.  Marsh,  498.) 

No  good  reason  can,  in  my  judgment,  be  assigned  for  mak- 
ing a  distinction  between  the  admissions  of  an  executor  creating 
a  debt  against  the  estate,  and  acknowledging  one  already  ex- 
isting— a  distinction,  as  Judge  Sutherland  remarks  (14  Wend. 
97,) ''  very  difficult,  in  many  cases,  to  understand  and  practi- 
cally to  apply." 

I  fully  agree  with  the  judges  in  Atkins  v.  Tredgold,  (2  Bar. 
^  Cres,  23,)  that  the  case  of  Whitcomb  v.  Whiting-  ought 
not  to  be  extended.  And  I  think  that  it  would  be  a  violation 
of  well  settled  principles,  to  allow  the  admissions  of  parties  to 
a  several  contract,  who  have  no  joint  interest,  to  be  received  in 
evidence  against  each  other,  for  any  purpose.  And  I  find  that 
the  supreme  court  of  jVJassachusetts,  have  come  to  the  same 
conclusion,  in  Hathaway  v.  Haskell,  (9  Pick.  42.)  That  court, 
in  that  case,  decided  that  a  partial  payment  of  a  joint  and  sev- 
eral note  of  two  promissors,  made  by  the  administrator  of  one 
of  them,  will  not  take  the  note  out  of  the  statute  of  limitations 
as  to  the  survivor. 

To  allow  a  surviving  maker  of  a  note  to  revive  it,  by  an  ac- 
knowledgement, as  against  the  personal  representatives  of  a 
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deceased  co-maker,  must  necessarily  tend  to  great  inconven- 
ience and  hardship;  as  was  justly  remarked  by  Abbot,  G.  J.  in 
Atkins  V.  Tredgold.  If  this  doctrine  was  to  prevail,  an  exe- 
cutor who,  believing  that  a  joint  debt  of  the  testator  was 
barred  by  the  statute  of  limitations,  had  fully  administered  all 
the  assets  in  his  hands,  might  subsequendy  be  made  liable  to 
the  payment  of  such  debt,  by  the  acknowledgment  of  a  joint 
debtor  with  the  testator.  And  that  probably  is  the  situation  of 
these  defendants ;  for  it  appears  that  this  suit  was  not  com- 
menced against  them,  until  the  last  day  of  the  six  years,  suc- 
ceeding the  payment  of  interest  upon  the  note  in  ques- 
tion by  Beadlestone.  That  the  payment  on  the  note,  by 
Beadlestone,  was  made  before  the  statute  had  run  against  the 
note,  I  think  does  not  distinguish  this  case,  in  principle,  from 
the  cases  of  Atkins  v.  Tredgold^  and  Slater  v.  Lawson. 
Those  cases  did  not  turn  on  the  point  that  the  payment  was 
made  after  the  statute  had  attached,  but  they  were  decided  ex- 
pressly upon  the  ground  that  the  joint  contract  was  severed  by 
the  death  of  one  of  the  contractors,  previous  to  the  payment. 
A  new*  trial  must  be  granted,  with  costs  to  abide  the  event. 


Same  Term.     Before  the  same  Justices, 
Ressequie  vs.  Brownson. 

A  parol  flubmiMion  to  arbitration,  of  the  matters  in  controveny  in  a  lait,  roada 
after  iasae  joined  therein,  may  be  pleaded  in  abatement,  pws  darrein  etnUmm' 
ance;  although,  it  eeems,  advantage  may  be  taken  of  the  discontinuance  of  the 
suit,  produced  by  the  submission,  by  application  to  the  court.    Per  Paige,  J. 

But  in  a  justice's  court,  a  plea  in  abatement  puis  darrein  continuance  is  the  prop- 
er, if  not  the  only  effectual  mode  of  taking  advantage  of  an  agreement  to  sub- 
mit to  arbitration,  the  matters  in  controversy  in  the  suit,  made  aAer  issue 
joined. 

And  the  defendant,  after  tendering  such  a  plea,  will  not  be  deemed  to  have 
waived  the  discontinuance  of  the  suit,  by  appearing  on  the  trial,  and  examining 
witnesses. 
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Error  to  the  Fulton  commoa  pleas.    Ressequie,  the  plain- 
tiflf  in  error,  sued  Brownson,  the  defeudant  in  error,  in  assump- 
sit, before  a  justice  of  the  peace.    The  summons  was  returnable 
on  the  16th  of  March,  1847.    On  the  return  day  of  the  sum- 
mons the  parties  appeared,  and  the  plaintiff  declared  for  goods, 
d^c.  sold,  &c.    The  defendant  pleaded  the  general  issue  and 
gave  notice  of  a  set-off.     The  cause  was  adjourned  to  the  24lh 
day  of  March,  1847,  by  agreement  of  the  parties.     On  the  24th 
day  of  March  the  parties  appeared,  and  the  defendant  then 
tendered  to  the  court  a  plea,  which  stated  that  the  plaintiff, 
after  the  cause  of  action  had  originated  aiid  had  been  com- 
menced by  the  plaintiff  on  the  9th  day  of  March  inst.,  to  wit, 
on  the  22d  day  of  March  inst.,  entered  into  an  agreement  with 
the  defendant  to  submit  or  refer  all  matters  of  dispute  and  dif- 
ficulty or  causes  of  action  pending  between  them  to  an  arbitra- 
tion, submission  to  be  by  parol :  that  the  referee  was  to  be  Wro. 
A.  Smith  ;  that  the  defendant  was  and  is  ready  to  investigate  all 
the  differences  between  them,  by  such  arbitration,  and  that 
such  agreement  or  submission  to  arbitrate,  is  a  sufficient  cause 
to  abate  the  suit.     And  the  defendant  thereby  claimed  that  the 
said  suit  should  abate,  and  he  prayed  the  court  whether  be 
would  proceed  any  farther  in  the  suit.     To  this  plea  was  an- 
nexed the  affidavit  of  the  defendant,  stating  that  the  same  was 
true  in  substance  and  matter  of  fact,  to  his  best  knowledge  and 
belief.     The  justice  decided  that  this  plea  was  not  sufficient  to 
abate  the  suit.     The  defendant  then  moved  for  an  adjourn- 
ment, on  an  affidavit  stating  that  he  could  not  safely  proceed 
to  trial  for  the  want  of  several  material  witnesses.     The  justice 
denied  the  motion  for  an  adjournment,  and  proceeded  to  try 
the  cause.     After  hearing  the  proofs  of  the  plaintiff  and  defen- 
dant, he  rendered  a  judgment  in  favor  of  the  plaintiff  for  $4,71 
damages,  and  $3,79  costs.     The  defendant  removed  the  cause 
to  the  county  court  by  certiorari.     The  county  court  reversed 
the  judgment  of  the  justice. 

D,  O.  Lobdelly  for  the  plaintiff  in  error. 

C.  S.  Cfrinnellf  for  the  defendant  in  error. 
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By  the  Court,  Paige,  J.  The  plea  of  the  defendant,  put  in 
on  the  adjourned  day,  setting  up  an  agreement  between  him 
and  the  plaintiff  to  submit  all  matters  in  dispute  and  causes  of 
action  between  them  to  arbitration,  must  be  regarded  as  a  plea 
puis  darrein  continuance.  (1  Chit.  PL  658.)  It  set  up  a 
matter  of  defence  which  arose  after  issue  had  been  joined  in 
the  cause.  A  plea  puis  darrein  continuance  may  be  received  in 
a  justice's  court.  (  West  v.  Stanley,  1  Hill,  70.)  The  plea  in 
this  case  was  not  very  formal.  But  strict  formality  and  techni- 
cal precision  are  not  required  in  the  pleadings  in  a  justice's 
court.  The  plea  in  this  case,  set  up,  substantially,  a  parol 
agreement  to  submit  all  matters  in  controversy,  between  the 
parties,  (which  of  course  included  the  subject  matter  of  the  suit 
before  the  justice,)  (1  Wend,  314,)  to  arbitration.  The  defendant 
treated  the  plea  as  a  plea  in  abatement ;  as  he  averred  that 
the  matter  set  up  in  the  plea  was  a  sufficient  cause  to  abate  the 
suit.  And  he  claimed  that  the  suit  should  abate ;  and  he  prayed 
whether  the  court  would  further  proceed.  (1  Chit,  PI.  660.  3 
Id,  1238,  IQth  Am.  ed.  Id.  899.)  The  affidavit  annexed  to  the 
plea  was  sufficient  proof  of  the  plea,  even  if  it  be  regarded  as  a 
plea  in  abatement  puis  darrein  continuance.  (2  R.  S.  352, 
§  7.  1  ChU.  PI.  463.  3  Id.  IQth  Am.  ed.  1246,  896, 902.)  If 
the  plea,  however,  contains  matter  in  bar  of  the  action,  although 
it  conclude  in  abatement,  it  is  a  plea  in  bar.  (1  Chit.  PL  460.) 
A  plea  in  bar  puis  darrein  continuance  may  be  received  either 
at  the  circuit  or  in  bank,  without  proof  of  its  truth.  (1  Hill, 
70.  Banker  v.  Ash,  9  John.  250.)  But  the  plea  was  not  re- 
jected by  the  justice  on  the  ground  of  any  defect  in  the  affida- 
vit, but  because  the  plea  was  not  sufficient  to  abate  the  suit. 
Parol  submissions  of  matters  in  controversy  between  parties,  are 
valid ;  even  since  the  adoption  of  the  provisions  relative  to  arbi- 
trations contained  in  the  revised  statutes.  (2  R.  S.  541.)  A 
parol  submission  of  the  matters  in  controversy  between  the  par- 
ties to  a  suit,  or  a  parol  agreement  to  submit  such  matters, 
immediately  before  an  award  is  made  in  pursuance  of  the  sub- 
mission, works  a  discontinuance  of  the  suit.  The  submission 
is  eo  ado  a  discontinuance.    (  WeUs  v.  Lain,  15  Wend.  101, 
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105  ^0 108.  2  Cawen  ^  HUPs  Notes,  1026.)  The  reason  why 
the  submission  operates  as  a  discontinuance  is,  because  the 
parties  have  selected  another  tribunal  for  the  trial  of  the  suit. 
{Larkin  v.  Robbins,  2  Wend.  505.  Ccvmp  v.  Raotj  18  Jokii, 
23.  Ex  parte  Wright,  6  Cowen,  399.  1  Wend.  314.  12  Id. 
503.  137d.293.  19/rf.  108.)  Bn\,\nSmithv.Barse,{2Bm, 
389,)  Bronson,  J.  held  ihat  a  submission  merely  of  matters  in 
controversy  to  arbitration,  without  an  award  made  in  pursu- 
ance of  it,  could  not  be  pleaded  in  bar.  He  says  the  submission 
only  shows  that  the  suit  is  out  of  court,  not  that  the  action  is 
barred.  He  says  if  the  submission  can  be  pleaded  in  bar,  and 
is  so  pleaded,  although  it  was  immediately  revoked,  the  plain- 
tiff will  not  only  be  turned  out  of  court,  but  will  lose  bis  cause 
of  action,  so  that  he  can  never  sue  again.  And  he  says,  if  the 
plaintiff  proceeds  in  the  cause,  after  the  discontinuance,  a  mo- 
tion, not  a  plea,  is  the  appropriate  remedy  of  the  defendant. 
The  chancellor  expressed  a  similar  opinion  in  Wells  v.  Lain, 
(15  Wend.  101.)  But  the  objection  of  Mr.  Justice  Bronson  to 
a  plea  in  bar,  does  not  lie  to  a  plea  in  abatement.  In  the  lat- 
ter case,  although  judgment  passes  for  the  defendant,  the  plain- 
tiff may  sue  again,  on  the  original  demand,  where  the  sub- 
mission has  been  revoked,  or  where  no  award  has  been  made, 
in  consequence  of  the  disagreement  of  the  arbitrators,  or  of  their 
refusal  to  act.  (1  Bac.  Ab.  29,  tit.  Abate,  P.  Van  Slycke  v. 
Lettice,  6  HUl,  610.)  In  Wells  v.  Lain,  (15  Wend.  99,) 
Tracy,  senator,  intimates  that  a  submission  to  arbitration  might 
be  pleaded  in  abatement.  In  that  case  the  defendant  pleaded, 
puis  darrein  continuance,  a  bare  submission  to  arbitration. 
The  defendant  replied,  denying  the  submission.  On  the  trial 
the  defendant  proved  a  submission  by  parol.  The  common 
pleas  rendered  a  judgment  for  the  defendant.  And  the  court 
of  errors  decided  that  this  judgment  was  correctly  pronounced. 
In  Town  v.  Wilcox,  (12  Wend.  503,)  the  defendant  pleaded 
a  submission  to  arbitration  since  the  commencement  of  the  suit, 
and  prayed  judgment  if  the  plaintiff  ought  further  to  maintain 
his  action.  The  plaintiff  demurred.  And  the  supreme  court 
held  the  plea  well  pleaded.     In  Ghreen  v.  Patchen,  (13  Wend. 
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293,)  the  like  plea  was  interposed,  and  a  similar  judgment  was 
rendered  on  demurrer. 

Where  an  award  is  made,  it  extinguishes  the  original  demand, 
and  is  a  bar  to  any  action  on  such  demand.  (2  Cowen  ^  HilPs 
Notes,  1026.)  This  is  so,  even  where  the  award  is  made  in 
pursuance  of  a  parol  submission.  (15  Werid,  99.  Armstrong" 
V.  Masten,  11  John.  189.)  After  an  award,  the  remedy  of 
the  party  is  only  upon  the  award.  The  cases  authorize  me 
to  say,  that  a  parol  submission  to  arbitration,  after  issue  joined 
in  a  suit,  of  the  matters  in  controversy  in  such  suit,  may  be 
pleaded  in  abatement  puis  darrein  continuance ;  although  I 
have  no  doubt  that  advantage  may  be  taken  of  the  discontinu- 
ance of  the  suit  produced  by  the  submission,  by  application  to 
the  court.  But  in  a  justice's  court,  a  plea  in  abatement  puis 
darrein  continuance  seems  to  me  to  be  a  proper,  if  not  the  only 
effectual  mode  of  taking  advantage  of  an  agreement  to  submit 
to  arbitration  the  matters  hi  controversy  in  the  suit,  made  after 
issue  joined.  I  think  the  plea  puis  darrein  continuance  ten- 
dered by  the  defendant  to  the  justice,  was  a  plea  in  abatement, 
and  was  good  in  substance.  The  defendant,  by  appearing  on 
the  trial  and  examining  witnesses,  ought  not  lo  be  deemed  to 
have  waived  the  discontinuance  of  the  suit ;  because,  by  the 
rejection  of  this  plea  puis  darrein  continuance,  he  was  com- 
pelled to  go  to  trial  upon  the  former  pleadings  in  the  suit. 
(1  Wend,  314.)  An  act  of  a  party,  to  operate  as  a  waiver, 
must  be  voluntary ;  not  the  result  of  coercion. 

As  the  judgment  of  the  justice  must  be  reversed  for  the  error 
committed  by  him  in  rejecting  the  plea  in  abatement  puis  dar- 
rein continuance,  tendered  by  the  defendant,  it  is  unnecessary 
to  consider  the  other  questions  raised  on  the  argument. 

The  judgment  of  the  common  pleas  must  be  affirmed. 

Vol.  IV.  69 
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Strong  vs.  Skinner  and  others. 

It  18  not  necewaiy  that  the  legal  estate  should  be  vested  in  tnistees,  to  enable  a 
feme  covert  to  dispose  of  her  separate  estate,  in  equity.  A  mere  agreement  en- 
tered into,  before  marriage  with  her  husband,  that  she  shall  have  the  power 
to  dispose  of  her  real  and  personal  estate,  during  coverture,  will  enable  her  to 
do  so. 

Although  such  an  agreement  becomes  extinguished,  at  law,  by  the  subsequent 
marriage,  yet  equity  supports  it,  and  will  compel  the  husband  to  perform  it. 

Where,  by,  an  ante-nuptial  agreement  between  husband  and  wife,  the  husband 
agrees  that  the  wife's  separate  property  shall  not  in  any  manner,  be  affected  by 
the  marriage,  and  that  she  shall  have  the  same  right  of  disposing  of  her  sepa- 
rate property,  and  of  purchasing  other  property  without  his  assent,  that  she 
would  have  had,  if  she  had  continued  sole  and  unmarried,  she  is  after  her  mar- 
riage, absolutely  a  feme  sole  in  respect  to  her  separate  property,  and  retains  all 
the  power  over  it,  which  she  could  have  exercised  as  a  feme  sole,  if  her  mar- 
riage had  not  taken  place. 

She  therefore  has  the  right,  not  only  of  selling  her  separate  pioperty,  but,  with 
the  proceeds  thereof,  of  purchasing  other  property,  even  from  her  husband,  and 
to  hold  the  substituted  property  as  her  separate  estate,  free  from  the  C4)ntrol,  or 
debts,  of  her  husband. 

And  she  has  a  perfect  right  and  full  authority  to  purchase,  vtith.  her  eepante 
estate,  either  mortgages  or  judgments  against  her  husband,  and  to  hold  such 
'securities  as  a  part  of  her  separate  estate ;  and  to  enforce  the  collection  thereof 
by  a  sale  of  the  mortgaged  premises,  or  of  the  lands  subject  to  the  lien  of  the 
judgments.  And  at  the  sale  she  has  the  right  to  purchase,  in  her  own  name, 
the  real  estate  of  her  husband,  and  to  hold  the  land  so  purchased,  as  a  part  of 
her  separate  eetate. 

Equity  will  sustain  such  purchase,  and  will  protect  the  real  estate  purchased, 
from  both  her  husband  and  his  creditors. 

An  assignment  of  property  of  the  assignor  in  trust  for  the  benefit  of  creditori, 
which  contains  a  provision  authorizing  the  assignee,  in  his  discretion,  to 
change  the  order  of  the  preferences  given  'therein  to  the  {Nreferred  creditors,  is 
fraudulent  and  void  on  its  face. 

Such  an  assignment  is  also  fraudulent  and  void  on  its  face,  if  it  makes  provirion 
for  only  a  part  of  the  creditors  of  the  assignor,  and,  without  making  any  pro- 
vision for  the  rest  of  his  creditors,  directs  the  assignee  to  re-asugn  to  the 
assignor  the  surplus,  if  any  remains,  after  satisfying  the  debts  provided  ibr  in 
the  u«gnment. 

The  fact  that  several  of  the  debts  preferred  in  an  assignment  in  trust  for  the  ben- 
efit of  creditors,  have  been  previously  secured,  by  either  judgment  or  mortgage, 
does  not  affect  the  validity  of  the  assignment ;  and  the  provision  in  the  assign- 
ment, for  their  payment,  will  not  render  soch  assignment  fraudulent  and 
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In  EdViTT.  This  was  a  creditor's  bill  founded  on  a  judg- 
inent  recovered  against  the  defendant  Reuben  Skinner  on  the 
5th  of  September,  1843,  and  on  an  execution  issued  on  the 
same,  returned  unsatisfied.  The  bill  was  filed  on  the  10th  of 
October,  1845.  Dan  Pond  was  made  a  defendant,  on  the 
ground  of  having,  on  the  15th  of  May,  1841,  accepted  an  as- 
signment from  R.  Skinner  of  all  his  personal  property,  in  trust 
for  certain  of  the  creditors  of  Skinner.  The  bill  alleged,  that 
R.  Skinner  owed  debts  other  than  those  provided  for  in  the  as- 
signment. The  assignment  authorized  the  assignee,  in  his 
discretion,  to  change  the  order  of  preferences  given  therein ; 
and  directed  the  assignee,  in  case  any  surplus  remained  after 
satisfying  the  debts  provided  for  in  the  assignment,  to  re-assign 
the  same  to  the  assignor.  The  bill  also  alleged,  that  several 
of  the  debts  preferred  in  the  assignment,  had  been  previously 
amply  secured,  by  either  judgments  or  mortgages.  The  bill 
also  alleged  that  the  assignment  was  fraudulent  and  void,  and 
was  executed  with  intent  to  defraud  creditors,  dz^c.  The  bill 
alleged  that  Dan  Pond,  on  the  1st  of  January,  1841,  gave  a 
mortgage  to  the  defendant,  R.  Skinner,  for  |;4300,  payable  in 
nine  equal  annual  payments,  on  premises  of  sufficient  value  to 
secure  the  payment  of  the  same ;  and  that  said  sum  remained 
unpaid  ;  and  if  the  mortgage  had  been  cancelled  it  was  can- 
celled without  consideration,  and  the  cancellation  was  fraudu- 
lent, &c.  The  bill  also  alleged  that  on  the  15th  of  September, 
1841,  the  defendant,  R.  Skinner,  confessed  a  judgment  to  Dan 
Pond  for  $6547,  which  became  a  lien  on  real  estate  of  R.  Skin- 
ner, of  sufficient  value  to  secure  the  payment  of  the  same ; 
that  such  judgment  was  confessed  as  a  security  and  an  in- 
demnity to  Pond,  for  liabilities  assumed  by  him  for  R.  Skinner, 
&c.  The  bill  also  alleged  that  such  judgment  had  been  as- 
signed by  Pond  to  the  defendant  Nancy  Skinner,  the  wife  of 
R.  Skinner ;  that  she  had  not  assumed  or  paid  any  of  the  lia- 
bilities of  Pond  for  R.  Skinner,  for  which  such  judgment  had 
been  given ;  and  that  Nancy  Skinner  had  caused  an  execution 
to  be  issued  on  such  judgment,  and  the  real  estate  of  R.  Skin- 
ner to  be  advertised  for  sale.    The  bill  also  alleged  that  on  the 
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3d  of  August,  1840,  the  defendaDU,  Reuben  Skinner  and 
Nancy  Skinner,  then  Nancy  Parker,  in  contemplation  of  their 
marriage  with  each  other,  entered  into  an  ante-nuptial  agree- 
ment without  the  intervention  of  trustees,  by  which  the  sepa- 
rate property  of  Nancy  Skinner  was  attempted  to  be  invested 
for  her  sole  and  separate  use  and  benefit  after  her  intermar* 
riage  with  R.  Skinner ;  and  that  after  the  making  of  such  ante- 
nuptial agreement,  and  before  the  intermarriage  of  R.  Skinner 
and  Nancy  Parker,  the  former  sold  to  the  latter  a  large  amount 
of  personal  property  at  the  price  of  $4558,60.  And  the  bill 
alleged  that  no  part  of  such  personal  property  was  present  at 
the  sale,  and  no  note  or  security  was  given  for  such  property, 
and  no  change  of  possession  accompanied  the  sale,  and  that 
the  consideration  remained  unpaid  ;  that  at  or  about  the 
time  of  the  sale  of  such  personal  property,  R  Skinner  leased  to 
Nancy  Parker  bis  cotton  factory,  and  other  real  estate,  for  sev- 
eral years,  for  the  annual  rent  of  $260,  and  (hat  since  the 
giving  of  such  lease  she  had  received  the  rents  and  proceeds 
of  said  premises.  The  bill  also  alleged  that  the  rent  was  an 
inadequate  price  for  the  use  of  said  premises,  and  had  not  been 
paid  ;  and  that  the  defendants  R  Skinner  and  Nancy  Parker 
intermarried  on  the  12th  day  of  August,  1840.  Several  persons, 
claimed  to  be  debtors  to  the  defendant  R.  Skinner,  were  made 
defendants.  The  complainant  prayed  for  a  decree  that  the 
defendant,  R  Skinner,  pay  the  amount  of  bis  debt  and  costs, 
and  that  the  other  defendants  be  decreed  to  pay  to  the  com- 
plainant for  that  purpose  any  sums  due  to  R.  Skinner  from 
them,  and  that  Nancy  Skinner  be  decreed  to  pay  to  the  com- 
plainant any  sums  due  from  her  to  R  Skinner,  for  or  on  account 
of  any  sale  or  lease,  or  use  and  occupation  of  any  property, 
real  or  personal,  received  by  her  from  R.  Skinner,  or  from 
any  person  for  him ;  that  the  assignment  from  R.  Skinner 
to  Dan  Pond  be  set  aside;  that  Pond  be  decreed  to  apply 
portions  of  the  assigned  fund,  appropriated  for  payment  of 
claims  otherwise  paid  and  secured,  in  payment  of  the  complain- 
ant's debt ;  and,  if  necessary,  that  an  account  be  taken  of  (he 
debts  due  by  the  other  defendants  to  R.  Skinner. 
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Nancy  Skinner  in  her  answer  set  forth  that  on  the  12th  day 
of  August,  1840,  the  day  of  her  marriage  with  R.  Skinner,  she 
was  seised  and  possessed  of  both  real  and  personal  property ; 
that  on  the  5lh  day  of  August,  1840,  she  and  said  Skinnei',  in 
contemplation  of  their  marriage,  and  in  consideration  thereof, 
and  for  the  purpose  of  securing  to  her,  her  own  individual 
property  free  and  clear  from  any  right  or  title  thereto  which 
the  said  Skinner  might  acquire  therein  by  such  marriage,  &c, 
entered  into  an  ante-nuptial  contract,  by  which  the  separate 
property  and  estate  of  the  defendant,  Nancy  Skinner,  which 
she  possessed  at  the  time  of  said  marriage,  and  which  she 
might  thereafter  acquire,  with  the  rents,  income  and  profits 
thereof,  and  the  right  of  disposing  of,  and  managing  and  con- 
trolling the  same  without  the  consent  of  R.  Skinner,  was  se- 
cured to  her ;  and  that  by  the  said  agreement  the  individual 
property  of  the  said  R.  Skinner  was  also  secured  to  him,  free 
and  clear  from  any  right  thereto,  or  interest  therein,  which 
Nancy  Skinner  might  acquire  therein  by  said  marriage^  The 
defendant  Nancy  Skinner,  in  her  answer,  admitted  that  oa  the 
10th  day  of  August,  1840,  she  purchased  from  R.  Skinner  per- 
sonal property  for  the  price  of  $4568,61.  But  she  denied  the 
allegations  of  the  bill  in  relation  to  the  sale,  and  alleged  that 
nearly  all  the  property  was  present  at  the  sale,  and  that  she 
immediately  took  possession  of  the  property  and  has  had  the  pos- 
session and  control  thereof  ever  since ;  and  that  before  the  15th  of 
May.  1841,  she  paid  the  said  R.  Skinner  on  account  thereof,  in 
part  payment,  $1193,80,  and  that  afterwards,  and  before  the 
filing  of  the  complainant's  bill,  she  paid  to  Dan  Pond  the  bal- 
ance of  the  purchase  money  in  full,  it  having  been  assigned  by 
R.  Skinner  to  Pond,  by  the  assignment  set  forth  in  the  bill  of 
complaint;  and  that  the  money  so  paid  to  R.  Skinner  and 
Dan  Pond  was  paid  out  of  her  own  separate  estate*  And  the 
defendant  Nancy  Skinner,  in  her  answer,  admitted  that  she 
took  a  lease  from  R.  Skinner  for  two  years  from  the  1st  of 
April,  1840,  at  the  rent  of  $250  a  year,  but  she  denied  that  the 
rent  for  the  premises  leased  to  her  by  R.  Skinner  was  below 
the  fair  value  thereof,  or  was  unpaid;  and  she  averred  that 
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the  rent  was  the  full  value  of  the  premises,  and  that  preyious 
to  the  filing  of  the  complainant's  hill,  she  paid  the  rent  in  full 
to  Dan  Pond,  to  whom  it  had  heen  assigned  by  R.  Skinner,  by 
the  assignment  aforesaid.  And  she  averred  that  Dan  Pond 
paid  on  account  of  the  liabilities  assumed  by  him  for  R.  Skin- 
ner $5762,30 ;  and  that  after  he  had  made  such  payment  he 
assigned  the  judgment  given  to  him  by  R.  Skinner,  to  her,  for 
a  full  and  valuable  consideration  ;  that  she  had  caused  an 
execution  to  be  issued  on  such  judgment,  and  the  real  estate 
of  R.  Skinner  to  be  sold  thereon,  and  that  at  such  sale,  which 
was  on  the  20th  of  November,  1845,  she  became  the  purchaser 
for  $3824.  And  she  denied  that  she  was  indebted  to  R.  Skin- 
ner in  any  sum  whatever,  or  that  she  had  any  property  in  her 
possession  in  which  he  had  any  interest.  And  she  averred 
that  ever  since  her  marriage,  she  had  had  the  exclusive  pos- 
session and  control  of  her  separate  real  and  personal  property, 
and  of  the  income  thereof)  and  had  appropriated  the  same  to 
her  own  use  and  benefit;  and  tliat  R  Skinner  had  not  at  any 
time  had  the  possession  thereof,  except  when  acting  as  her 
agent  and  under  her  express  directions. 

Dan  Pond,  in  his  answer,  alleged,  that  the  mortgage  given 
by  him  to  R.  Skinner,  on  the  1st  of  January,  1841,  was  unac- 
companied by  any  bond,  that  on  the  2d  of  April,  1841,  he 
paid  the  full  amount  of  the  mortgage  to  R.  Skinner ;  and  that 
R.  Skinner  discharged  the  same,  by  acknowledging  satisfaction 
thereof.  He  admitted  that  R  Skinner  gaVe  him  a  judgment 
for  $6000 ;  that  the  same  was  to  secure  him  for  liabilities  he 
had  incurred  for  R.  Skinner,  as  surety  or  endorser;  and  alleged 
that  he  had  paid  of  such  liabilities,  $5762,30 ;  and  that  after 
such  payment  he  assigned  the  judgment  to  Nancy  Skinner,  as 
stated  in  her  answer.  He  alleged  that  previous  to  the  filing  of 
the  complainant's  bill  he  collected,  and  realized  from  the  prop- 
erty assigned  to  him  by  R.  Skinner,  various  sums  of  money 
which  he  applied  in  pursuance  of  the  provisions  of  the  assign- 
ment to  him.  He  denied  all  fraud  in  the  making  and  accept- 
ance of  the  said  assignment. 

The  defendant  R  Skinner,  in  his  answer,  made  substantial- 
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iy  the  same  allegations  as  were  contained  in  the  answers  of 
Nancy  Skinner  and  Dan  Pond.  He  denied  all  fraud  in  mak* 
ing  the  assignment  to  Dan  Pond.  He  set  forth  the  ante-nup- 
tial agreement,  entered  into  between  him  and  Nancy  Skinner. 
He  averred  that  the  personal  property  sold  to  Nancy  Skinner, 
was  sold  for  its  full  value.  He  also  alleged,  that  on  the  6th  of 
May,  1842,  he  executed  and  delivered  to  John  Barker,  the 
receiver  in  the  cause  of  William  Woods  v.  R.  Skinner  and 
others,  an  assignment  of  all  his  personal  property,  and  that 
since  that  time,  he  had  not  acquired  any  property  whatever. 

The  defendant  R.  Skinner  died  on  the  4th  of  January,  1848, 
after  the  proofs  in  this  suit  were  closed ;  and  the  suit  was  re- 
vived against  his  administrator. 

B.  F.  Agan  Sf  Wm.  Hay,  for  the  plaintiff. 

C  Stevens,  for  the  defendants. 

By  the  Court,  Paige,  J.  Since  the  decision  of  Bradish  v. 
Cfibbs,  (3  J[>hn,  Ch,  522,)  the  validity,  in  equity,  of  an  ante-nup- 
tial agreement  between  husband  and  wife,  without  the  interven- 
tion of  trustees,  by  which  the  wife  reserves  to  herself  the  power  of 
disposing  of  her  own  property,  either  real  or  personal,  during 
coverture,  has  not  been  doubted.  Chancellor  Kent  in  that  suit 
reviewed  all  the  English  cases  on  the  subject,  and  says  {Id.  p. 
544,)  that  the  case  of  Rippon  v.  Dawling,  {Amb.  565.)  puis 
the  question  completely  at  rest.  In  the  case  of  Rippon  v. 
Dowling,  it  was  held  by  Lord  Camden,  that  the  ante-nuptial 
agreement  was  equally  valid,  whether  it  reserved  to  the  wife 
the  power  of  disposing,  during  coverture,  of  either  a  legal  or  a 
trust  estate.  Lord  Hardwick,  in  Peacock  v.  Monk,  (2  Ves.  190,) 
doubted  whether  a  valid  reservation  of  a  power  of  disposition, 
by  a  wife  over  her  real  estate,  could  be  made  in  any  other  way 
than  by  means  of  a  previous  conveyance  to  trustees  in  trust  for 
purposes  to  be  declared  during  her  coverture,  by  deed  or  will, 
or  by  a  conveyance  to  uses  and  reserving  to  herself  a  power  over 
the  use.    But  all  doubts  on  the  subject,  have  long  since  been  re- 
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raoved.  And  it  is  now  no  longer  deemed  necessary  that  the 
legal  estate  should  be  vested  in  trustees,  to  enable  a  feme  cov- 
ert to  dispose  of  her  estate  in  equity.  A  mere  agreement  en- 
tered into,  before  marriage  with  her  husband,  that  she  should 
have  the  power  to  dispose  of  her  real  and  personal  estate  during 
coverture,  will  enable  her  to  do  so.  (3  John.  Ch.  Rep.  547. 
2  Kent's  Com.  171,  172.) 

Although  such  an  agreement  becomes  extinguished,  at  law, 
by  the  subsequent  marriage,  yet  equity  supports  it,  and  will 
compel  the  husband  to  perform  it.  A  wife  may  in  equity  con- 
tract with  her  husband,  even  by  parol,  after  marriage,  for  a 
transfer  of  property  from  him  to  her,  provided  it  be  for  a  bona 
fide  and  valuable  consideration.  And  she,  having  separate 
property,  may  purchase,  by  a  sale  of  it,  other  property,  even  of 
her  husband,  and  have  it  limited  to  her  separate  use.  {Living- 
ston V.  Livingston^  2  John.  Ch.  537.  2  Kent's  Com,  166. 
Lady  Arundell  v.  Phipps,  10  Ves.  146,  149.  Bullard  v. 
Briggs,  7  Pick.  533.  2  Kent's  Com.  173,  174.  Garlick  v. 
Strongj  3  Paige,  440.)  And  such  purchase  will  be  good 
against  prior  as  well  as  subsequent  creditors.  (  Wickes  v.  Clarke^ 
S  Paige,  162.  10  Ves.  140.)  A  husband,  although  in  embar- 
rassed circumstances,  may  voluntarily  settle  upon  his  wife  per- 
sonal estate,  which  comes  to  her  by  descent  from  her  relatives, 
if  it  is  not  more  than  a  reasonable  provision  for  the  wife  and  her 
children,  and  is  one  which  the  court  of  chancery  would  have 
directed  the  husband  to  make,  upon  a  bill  filed  against  him,  by 
his  wife,  to  protect  her  equitable  claim  to  a  support  for  herself 
and  her  children  out  of  the  same.  And  such  voluntary  settle- 
ment will  be  sustained,  as  against  the  creditors  of  the  husband. 
(  Wickes  V.  Clarke,  8  Paige,  161.  2  Kent's  Com.  173.  Part- 
ridge V.  Havens,  10  Paige,  618.)  Although  a  deed  from  a 
husband  directly  to  his  wife,  is  void  in  law,  yet  where  the  con- 
veyance of  the  husband  is  for  the  purpose  of  making  a  suitable 
provision  for  the  wife,  equity  will  lend  its  aid  to  enforce  the 
provision,  where  the  rights  of  creditors  do  not  interfere. 
{Shephard  v.  Shephard,  7  John.  Ch.  Rep.  86.)  The  relin- 
quishment of  dower  by  the  wife,  iu  land  sold  by  the  husband. 
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is  a  sufficient  consideratioQ  for  an  agreement  of  the  husband, 
that  she  shall  receive  a  portion  of  the  purchase  money,  as  her 
separate  property,  free  from  his  control ;  and  such  agreement 
will  be  sustained  in  equity.     ( Oarlick  v.  Strong,  3  Paige,  440.) 

A  feme  covert,  with  respect  to  her  separate  property,  is  in 
equity,  considered  as  a,  feme  sole.  In  7%e  Methodist  Episco- 
pal Church  V.  Jaques,  (3  John,  Ch.  Rep,  77,)  Chancellor  Kent 
held  that  she  was  to  be  considered  a  feme  sole  sub  modo  only, 
or  to  the  extent  of  the  power  clearly  given  to  her  by  the  mar- 
riage settlement.  But  on  the  review  of  this  case  in  the  court 
of  errors,  (17  John,  548,)  it  was  in  substance  declared,  that  a 
feme  covert  was  absolutely  a  feme  sole  in  respect  to  her  sepa- 
rate property,  where  she  was  not  specially  restrained,  by  the 
instrument  under  which  she  acts,  to  some  particular  mode  of 
disposition  :  and  it  was  held,  that  although  a  particular  mode 
of  disposition  is  specifically  pointed  out,  it  will  not  preclude  her 
from  a'dopting  any  other  mode  of  disposition,  unless  there  are 
negative  words  restraining  her  power  of  disposition  to  the  very 
mode  so  pointed  out..  At  page  585  of  that  case,  Piatt  J.  says : 
''  The  ante-nuptial  agreement  qualifies  the  marriage  contract, 
80  that  the  wife  retains  all  the  rights  which  she  would  have 
exercised  over  the  property  as  a  feme  sole  ;  except  so  far  as 
she  has  in  express  terms  incapacitated  herself  by  that  instru- 
ment." And  at  page  592,  he  says,  <'  If  a  married  woman  be 
permitted  by  a  settlement  to  act  as  a  feme  sole  in  regard  fb 
her  property,  it  is  perfectly  reasonable  that  her  acts,  declara- 
tions, and  confessions  freely  made,  should  be  allowed  to  have 
the  same  effect  in  regard  to  the  rights  and  interests  of  others, 
as  if  she  were  in  reality  a  feme  sde,^ 

A  feme  covert  may,  either  in  person  or  by  her  legally  author- 
ized agent,  bind  her  separate  estate  with  the  payment  of  debts 
contracted  for  the  benefit  of  the  estate,  or  contracted  for  her  own 
benefit,  upon  the  credit  of  the  estate  ;  and  her  separate  estate 
is,  in  equity,  chargeable  with  her  debts  contracted  upon  the 
credit  of  that  estate,  to  the  same  extent  that  the  estate  of  a 
feme  sole  is  chargeable  with  her  debts,  at  common  law.  {North 
Amer.  Coal  Co,  v.  Dyett,  7  Paige^  16.)    Although  9ifeme  covert 
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is  incapable  of  charging  herself,  at  law,  and  equally  incapable 
in  equity  of  charging  herself,  personally,  with  debts,  yet  the  bet- 
ter opinion  is,  that  separate  debts,  contracted  by  her  expressly 
on  her  own  account,  shall  in  all  cases  be  considered  an  appoint- 
ment or  appropriation  for  the  benefit  of  the  creditor,  as  to  so 
much  of  her  separate  estate,  as  is  sufficient  to  pay  the  debt,  if 
she  be  not  disabled  to  charge  it,  by  the  terms  of  the  deed  of  set- 
tlement. (Per  Coicen^  J.,  Gardner  v.  Gardner,  22  Wend. 
628.  2  Story's  Eq.  §  1397  to  1401.  Murray  v.  Barlet,  4 
Sim,  82;  &  C  3  Mylne  4*  Keeuj  209,  per  Lord  Chan. 
Brougham.)  Chancery  considers  the  debt  as  a  valid  charge 
pro  tanto,  and  will  at  least  enforce  its  collection  specifically, 
by  fixing  it  as  a  lien  upon  the  separate  estate.  {Per  Cowen,  /, 
22  Wend.  528.  Owens  v.  Dickenson,  1  Craig  ^  PhU.  48.) 
The  wife  may  contract  such  debt  directly  to  her  husband.  Id 
such  case  she  will  be  considered  as  acting  as  a/em^  sole,  or  under 
a  power  of  appointment  in  favor  of  her  husband.  {Gariiner  v. 
Gardner,  22  Wend.  529,  per  Cowen,  J.  Heatley  v.  TTiomas, 
15  Ves.  596.) 

The  above  authorities  conclusively  establish  the  validity  of 
the  ante-nuptial  agreement  of  the  defendants,  Reuben  and 
Nancy  Skinner.  By  that  agreement  the  parties  mutually 
agreed  that  their  respective  property,  both  real  and  personal 
of  every  kind,  character  and  description,  which  they  should 
have  or  be  entitled  to  at  the  time  of  the  consummation  of  their 
intended  marriage,  should  be  and  remain  after  said  marriage, 
as  it  was  before,  the  individual  and  separate  property  of  that 
party  to  whom  it  belonged  at  the  time  of  the  marriage,  and 
not  in  any  manner  to  be  affected  thereby ;  and  that  all  the 
property,  both  real  and  personal,  acquired  by  either  party,  by 
gift,  devise,  legacy,  or  by  any  other  means  whatever  after  said 
marriage,  should  also  be  and  remain  the  individual  and  sepa- 
rate estate  and  property  of  the  party  so  acquiring  the  same,  in 
the  same  manner,  and  to  the  same  extent,  as  if  such  marriage 
had  not  taken  place.  And  the  parties  further  mutually  agreed 
that  they  should  respectively  have  the  right  and  liberty  of  dis- 
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posing  of  their  individual  and  separate  property,  and  to  purchase 
other  property  at  their  discretion,  without  the  assent  of  the 
other,  as  fully  as  they  might  do  if  sole  and  unmarried ;  and 
that  neither  party  should,  hy  virtue  of  said  marriage,  acquire 
any  right  or  title  in  the  property  or  estate  of  the  other. 

By  virtue  of  this  agreement,  Naucy  Skinner,  after  her  mar- 
riage with  Reuben  Skinner,  was  absolutely  a  feme  sole,  in  re- 
spect  to  her  separate  property,  and  she  retained  all  the  power 
over  it  which  she  could  have  exercised  as  a  feme  sole,  if  her  mar- 
riage had  never  taken  place.  Her  power  of  disposition  contin- 
ued absolute  and  entirely  uncontrolled.  Her  husband  expressly 
agreed,  that  her  separate  property  should  not  in  any  manner 
be  affected  by  the  marriage,  and  that  she  should  have  the  same 
right  of  disposing  of  her  separate  property,  and  of  purchasing 
other  property  without  his  assent,  that  she  would  have  had,  if 
she  had  continued  sole  and  unmarried.  She,  under  this  agree- 
ment, had  the  undoubted  right  not  only  of  selling  her  property 
but  with  the  proceeds  thereof,  of  purchasing  other  property,  and 
to  hold  the  substituted  property,  as  her  separate  estate,  free 
from  the  control,  or  debts,  of  her  husband.  She  could  with 
her  separate  estate,  have  purchased  even  from  her  husband, 
any  portion  of  his  property,  provided  the  purchase  was  bona 
fide,  and  for  a  valuable  consideration ;  and  she  could  have 
held  it  as  of  part  a  her  separate  estate,  against  his  prior  as  well 
as  subsequent  creditors.  She,  with  respect  to  her  separate 
estate,  was  a  feme  sole,  as  well  in  her  dealings  with  her  hus- 
band, as  with  the  rest  of  the  world.  She  could  have  purchased 
from  him,  or  sold  to  hira,  as  a  feme  sole.  She  could  have 
borrowed  money  from  hira  on  the  credit  of  her  separate  estate, 
and  have  charged  such  estate  with  its  repayment,  in  equity. 
( Gardner  v.  Gardner ^  22  Wend.  529.)  She  could  have  sued 
or  been  sued  by  her  husband,  or  have  become  a  substantial  party 
against,  or  at  the  suit  of,  others.  {Dyett  v.  North  American 
Coal  Co.  20  Wend.  573,  in  error^  per  C&wen,  J.,  S.  C. 
7  Paige,  9.  2  Kent's  Com.  163,  4.)  These  observations,  and 
the  authorities  cited  in  support  of  them,  clearly  show  that  Mrs. 
Skinner  had  a  perfect  right,  and  full  authority,  to  purchase,  with 
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her  separate  estate,  either  mortgages  or  judgments  against  her 
husband,  and  to  hold  such  securities  as  a  part  of  her  separate 
estate ;  and  to  enforce  their  collection  by  a  sale  of  the  mort- 
gaged premises,  or  of  the  lands  subject  to  the  lien  of  the  judg- 
ments. And  at  the  sale  she  had  the  right  to  purchase,  in  her 
own  name,  the  real  estate  of  her  husband,  and  to  hold  the 
land  80  purchased,  as  a  part  of  her  separate  estate.  Equity 
will  sustain  such  purchase,  and  will  protect  the  real  estate 
purchased,  from  both  her  husband  and  his  creditors.  Mrs. 
Skinner  therefore  had  a  right  to  purchase  with  her  own  sepa- 
rate estate,  the  judgment  of  Dan  Pond  against  her  husband,  and 
to  sell  her  husband's  real  estate  under  the  same,  and  to  become 
herself  the  purchaser  at  the  sale.  The  sale,  it  seems,  was  on 
the  20th  of  November,  1846.  And  if  the  lands  sold  have  not 
been  redeemed,  she  is  now  at  liberty  to  take  the  sheriff's  deed 
for  the  same,  founded  on  the  sheriff's  sale.  The  complainant 
has  no  claim,  in  equity,  to  have  either  this  sale  declared  void, 
or  to  compel  Mrs.  Skinner  to  account  for  the  value  of  the  land 
purchased  by  her  under  the  execution.  The  sale  was  a  judi- 
cial sale  at  public  auction.  No  objection  is  made  to  its  fair- 
ness. If  the  lands  sold  for  a  sum  below  their  value,  the 
complainant  should  have  redeemed,  as  a  judgment  creditor. 
Or  he  might  have  prevented  a  sacrifice  of  the  property,  by  at- 
tending the  sale  and  bidding  it  up  to  its  full  value. 

The  only  objections  made  in  the  bill,  to  the  sale  of  the  per- 
sonal property  to  Mrs.  Skinner,  by  R.  Skinner,  previous  to  their 
marriage,  are,  that  no  note  or  security  was  taken  by  the  latter 
therefor ;  that  the  properly  was  not  present  at  the  sale ;  that 
the  sale  was  not  accompanied  by  any  change  of  possession ; 
and  that  the  consideration,  or  the  greater  part  thereof,  remained 
unpaid.  These  allegations  are  denied  in  the  answer  of  Mrs. 
Skinner;  and  she  alleges  that  nearly  all  the  property  was 
present  at  the  sale ;  that  she  immediately  took  possession  of 
the  property,  and*has  had  the  possession  thereof  ever  since;  and 
she  alleges  that  she  has  paid  out  of  her  separate  estate,  the 
whole  of  the  purchase  money  (being  $4558,61,)  agreed  to  be 
paid  therefor.    There  is  no  allegation  in  the  bUl  that  the  prop- 


184a]  nr  thb  bupremr  court.  557 


Strong  V,  Skinner. 


erty  was  sold  either  for  an  inadequate  price,  or  with  any  in- 
tent to  defraud  creditors.  There  is  no  evidence  in  the  case, 
establishing  the  allegations  in  the  bill,  or  overthrowing  those 
in  the  answer.  We  must  therefore,  under  the  circumstances, 
assume  that  the  sale  to  Mrs.  Skinner  was  a  valid  sale ;  and 
that  the  consideration  money  has  been  paid  by  her  in  full,  out 
of  her  separate  estate,  to  her  husband  and  to  his  assignee,  as  al* 
leged  in  her  answer.  The  answer  appears  not  to  have  been 
put  in  under  oath,  but  as  a  pleading  it  is  a  denial  of  the  alle* 
gations  in  the  plaintiff's  bill,  and  imposed  upon  him  the  burden 
of  establishing  such  allegations  by  proof.  Mrs.  Skinner  in  her 
answer,  alleges,  that  previous  to  the  15th  of  May,  1841,  she 
paid  to  Reuben  Skinner,  $1193,80,  on  account  of  the  purchase 
money  agreed  to  be  paid  for  the  personal  property;  and  that 
she  paid  the  balance  in  full  to  Dan  Pond  as  the  assignee  of 
Reuben  Skinner,  before  the  plaintiff's  bill  was  filed.  And  it  is 
in  evidence,  that  Reuben  Skinner  assigned  this  balance  of  the 
purchase  money,  due  from  Mrs.  Skinner  to  Dan  Pond,  in  trust 
for  the  payment  of  his  debts.  Assuming,  then,  that  the  pur« 
chase  of  the  personal  property  in  question,  by  Mrs.  Skinner, 
was  a  valid  purchase,  and  that  she  has  paid  the  whole  consid- 
eration money  therefor,  out  of  her  separate  estate,  the  property 
so  purchased  must  be  held  to  form  a  part  of  her  personal  es- 
tate ;  and  it  cannot  be  made  liable  for  the  payment  of  her  hus- 
band's debts. 

I  am  inclined  to  believe  that  the  lease  executed  by  R.  Skin- 
ner to  Mrs.  Skinner,  on  the  10th  of  August,  1840,  became 
extinguished  by  their  subsequent  marriage.  And  I  think  it 
cannot,  within  the  meaning  of  their  ante-nuptial  agreement,  be 
deemed  a  part  of  the  property  which  she  had,  or  owned,  at  the 
time  of  her  marriage.  The  lease  was  not  taken  and  accepted 
by  her  as  an  investment  of  money  belonging  to  her.  She  ad- 
vanced or  paid  to  R.  Skinner  no  part  of  her  funds  or  property, 
.  for  the  lease.  The  lease  was  substantially  nothing  but  a  mu- 
tual contract  by  which  R.  Skinner  agreed,  that  she  should  have 
the  use  and  occupation  of  the  demised  premises  for  two  years, 
and  she,  in  consideration  of  such  agreement,  agreed  to  pay  for 
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such  use  and  occupation,  an  annual  rent.  (1  HU.  Ab,  129. 
7  Coweti,  326.  3  John.  44.)  If  this  lease  formed  no  part  of 
Mrs.  Skinner's  separate  estate  within  the  meaning  of  the  ante- 
nuptial agreement,  and  was  substantially  nothing  more  than 
an  executory  contract,  it  was  extinguished  by  such  marriage. 
But  be  this  as  it  may,  Mrs.  Skinner  denies  in  her  answer  the 
allegation  in  the  bill,  that  the  rent  reserved  by  the  lease  fpas 
unpaid,  and  she  alleges  that  she  has  paid  to  the  assignee  of 
her  husband  the  whole  of  such  rent.  And  the  plaintiff  has  fur- 
nished no  evidence  in  support  of  the  allegation  in  bis  bill,  that 
the  rent  remains  unpaid.  The  plaintiff  has  no  claim  against 
Mrs.  Skinner,  upon  the  ground  that  the  rent  was  an  inadequate 
consideration  for  the  use  of  the  demised  premises.  Although 
Mrs.  Skinner's  estate  was  secured  to  her  separate  use,  her  bus- 
band  was  notwithstanding  bound  to  maintain  her  during  cov- 
erture; and  he  could  not,  nor  can  his  creditors,  make  the 
expenses  of  her  maintenance  chargeable  on  her  separate  estate. 
{Methodist  Episcopal  Church  v.  Jaques^  1  John,  Ch,  Rep. 
456.)  If  Mrs.  Skinner  received  the  rents  and  profits  of  her 
husband's  real  estate,  and  expended  them  in  her  own  mainte- 
nance, she  had  a  right  to  do  so  ;  or  if  she  received  them  with 
his  assent,  to  be  expended  by  her  at  her  pleasure,  her  separate 
estate  cannot  be  made  chargeable  with  such  rents  and  profits, 
unless  they  were  received  under  an  agreement  with  her  hus- 
band expressly  as  a  loan  from  him  to  her,  on  the  credit  of  her 
separate  estate. '  There  is  no  pretence  that  the  rents  and  prof- 
its of  the  real  estate  were  so  received  by  Mrs.  Skinner.  A  judg- 
ment creditor  can  acquire  no  specific  lien  on  the  rents  and  profits 
of  the  land  of  his  debtor,  except  by  the  filing  of  a  creditor's  bill 
founded  on  the  return  of  an  execution  unsatisfied.  (10  PaigCj 
698.)  After  acquiring  such  lien  he  cannot  compel  the  debtor 
to  account  for  the  rents  and  profits  received  and  expended 
by  him  previous  to  the  filing  of  his  bill ;  and  certainly  he  can- 
not require  such  r,Q  account  from  the  debtor's  wife,  who  has 
received  and  expended  such  rents  and  profits  with  or  without 
the  assent  of  her  husband. 
All  the  mortgages,  decrees  and  judgments  against  Reuben 
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Skinner,  which  have  been  purchased  by  Mrs.  Skinner  with  her 
own  separate  funds  and  estate,  belong  to  and  forra  a  part  of 
her  separate  estate,  and  are  valid  and  subsisting  securities  in 
her  hands.  And,  being  regarded  in  equity  as  a  feme  sole  in 
respect  to  her  separate  estate,  she  has  a  right  to  hold  the  se- 
curities against  her  husband  purchased  by  her  with  her  own 
separate  funds  and  property,  for  the  whole  amount  due  thereon, 
irrespective  of  the  sums  actually  paid  by  her  for  the  same. 

As  Mrs.  Skinner  has  succeeded,  as  to  every  claim  made 
against  her,  or  her  separate  estate,  the  plaintiff  must  pay  to  her 
her  costs. 

The  assignment  of  Reuben  Skinner  to  Dan  Pond  is  fraud- 
ulent and  void  on  its  face.  It  contains  a  provision  authorizing 
the  assignee,  in  his  discretion,  to  change  the  order  of  the  pref- 
erences given  therein  to  the  preferred  creditors.  It  also  makes 
provision  for  only  a  part  of  the  creditors  of  the  assignor,  and, 
without  making  any  provision  for  the  rest  of  the  creditors, 
directs  the  assignee  to  re-assign  to  the  assignor  the  surplus,  if 
any  remains  after  satisfying  the  debts  provided  for  in  the 
assignment.  Each  of  these  provisions  renders  the  assignment 
fraudulent  and  void  on  its  face.  {Barnum  v.  Hempstead,  7 
Paige,  568.  Boardman  v.  HaUiday,  10  Id,  223.  Goodrich 
V.  Dovms,&  Hill,43S.  Gfrovei'v.  Wakeman,  11  TFe/id.203.) 
That  several  of  the  debts  preferred  in  the  assignment  had  been 
previously  secured  by  either  judgment  or  mortgage,  does  not 
affect  the  validity  of  the  assignment.  If  these  debts  are  paid 
out  of  the  assigned  property,  the  real  estate  upon  which  they 
are  liens,  will  be  left  without  hindrance,  to  be  resorted  to  by  the 
other  creditors,  for  the  payment  of  their  debts.  If  these  debts 
were  imperfectly  secured,  it  was  certainly  not  objectionable  to 
provide  for  them  in  the  assignment.  But  if  they  were  amply 
secured,  a  provision  for  their  payment,  in  the  assignment, 
would  not,  in  my  judgment,  render  the  assignment  in  law 
fraudulent  and  void.  In  Besleyv.  Lawrence, {11  Paige,581,) 
a  debt  amply  secured  by  the  assignment  of  a  bond  and  mort- 
gage, was  preferred  in  an  assignment,  and  no  objection  was 
made  to  the  assignment  on  that  ground.    It  was  treated  by  the 
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chancellor  as  the  common  case  of  a  creditor  having  two  funds 
of  his  debtor,  to  which  be  could  resort  for  payment.  In  such  a 
case,  if  there  is  another  creditor  who  has  a  specific  or  general 
lien  on  one  of  the  funds  only,  for  the  payment  of  his  debt, 
equity  will  compel  the  former  creditor  to  resort  to  that  fund,  to 
which  the  lien  of  the  other  does  not  extend.  As  there  is  no 
evidence  of  actual  fraud,  on  the  part  of  the  assignee,  in  ac- 
cepting the  assignment,  he  is  not  to  be  held  accountable  for 
that  part  of  the  proceeds  of  the  assigned  property,  which  he  has 
paid  over  to  the  preferred  creditors  pursuant  to  the  provisions 
of  the  assignment,  previous  to  the  filing  of  the  plaintifiTs  bill. 
The  assignee  is  also  to  be  allowed  his  necessary  expenses  and 
disbursements  in  collecting  the  debts  assigned,  and  in  con- 
verting the  assigned  property  into  money.  (  Wakeman  v.  Gfro- 
very  4  Paige,  42,  3.) 

As  a  prior  specific  lien  upon  the  property  of  Reuben  Skinner 
was  acquired  by  the  filing  of  the  creditor's  bill  in  the  suit  of 
William  Woods  v.  Reuben  Sii:inner,  Dan  Pond  and  others,  the 
debt  and  costs  in  that  suit,  which  now  belong  to  Mrs.  Skinner, 
are  entitled  to  a  preference  in  payment  over  the  debt  of  th6 
plaintiff  in  this  suit,  out  of  the  things  in  action  and  other  prop- 
erty of  Reuben  Skinner  on  which  Woods  obtained  a  specific 
lien  by  the  filing  of  his  creditor's  bill. 

The  plaintiff  has  produced  no  evidence  in  support  of  the  al- 
legations in  his  bill  that  the  mortgage  given  by  Dan  Pond  to 
R.  Skinner  remained  unpaid,  and  that  its  discharge  by  R. 
Skinner  was  without  consideration,  and  was  fraudulently 
made.  Both  Pond  and  R.  Skinner,  in  their  answers,  allege 
that  this  mortgage  was  paid  in  full,  and  discharged  on  the  2d 
of  April,  1841.  The  plaintiff  is  therefore  not  entitled  to  a 
decree  against  Dan  Pond,  directing  him  to  account  to  the 
creditors  of  R.  Skinner  for  the  amount  of  this  mortgage. 

A  decree  must  be  entered  declaring  that  the  ante-nuptial 
agreement  entered  into  between  Reuben  and  Nancy  Skinner  is 
valid,  and  that  it  is  binding  in  equity  upon  Reuben  Skinner, 
and  upon  his  creditors,  heirs,  devisees  and  personal  represen- 
tatives;  that  the  mortgages  and  judgments  against  Reuben 


lS4a]  IN  THE  SUPREME  COURT.  56 1 


Strong  V.  Skinner. 


Skinner  purchased  by  Nancy  Skinner  with  her  own  separate 
funds  and  estate,  are  valid  and  subsisting  securities  in  her 
hands,  and  that  they  form  a  part  of  her  separate  estate ;  and 
that  she  has  a  right  to  enforce  the  collection  of  the  same.  And 
if  any  injunction  is  now  in  force  restraining  the  collection  or 
payment  of  such  mortgages  and  judgments,  the  decree  must 
direct  that  it  be  dissolved.  The  decree  must  also  direct,  that 
the  plaintiff  pay  to  Mrs.  Skinner  her  costs  in  this  suit,  to  be 
taxed,  and  that  she  have  execution  therefor.  The  decree  must 
also  direct  that  the  assignment  of  Reuben  Skinner  to  Dan  Pond, 
be  set  aside  as  fraudulent  and  void  as  against  the  plaintiff. 
And  it  must  direct  a  reference  to  a  referee  to  take  an  account 
of  the  proceeds  of  the  assignee^  property  and  effects  in  the  hands 
of  Dan  Pond  ;  after  allowing  him  for  all  payments  made  to 
the  creditors  of  Reuben  Skinner,  pursuant  to  the  provisions  of 
the  assignment,  previous  to  the  filing  of  the  plaintiff's  bill,  and 
his  (the  said  Pond's)  necessary  expenses  and  disbursements  in 
collecting  the  debts  assigned,  or  in  converting  the  assigned 
property  into  money ;  and  that  the  referee  allow  interest  as  is 
3 list.  The  decree  must  also  direct  the  referee  to  ascertain  and 
report  the  amount  due  the  plaintiff,  for  principal  and  interest 
on  his  judgment.  And  it  must  declare  that  the  debt  and  costs 
in  the  creditor's  suit  of  William  Woods  v.  Reuben  Skinner  and 
others,  are  entitled  to  a  preference  in  payment  out  of  the  as- 
signed and  other  property  of  R.  Skinner,  over  the  debt  of  the 
plaintiff.  And  the  referee  ra^t  report  the  name  of  a  proper 
person  as  receiver,  and  he  must  also  report  whether  the  person 
appointed  receiver  in  the  suit  of  William  Woods  v.  R.  Skinner 
and  others,  is  not  a  proper  person  to  be  appointed  receiver  in 
this  suit.  The  decree  must  direct  that  all  further  questions 
and  directions  be  reserved,  until  the  coming  in  of  the  referee's 
report,  or  until  the  further  order  of  the  court. 
Vol.  IV.  71 
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Clark  vs.  Storrs. 

Where  a  declaration  in  an  action  of  nuisance  brooght  under  3  R.  S.  332,  alleged 
that  the  plaintiff  had  a  right  of  way  to  hit  premises,  "  for  ingress  and  egress 
with  teams,"  &c.  and  that  the  defendant  wrongfully  erected  a  brick  house  in, 
upon,  and  across  the  land  over  which  the  right  of  way  was  appurtenant,  by 
means  of  which  the  said  way  was,  and  is,  entirely  obstructed,  and  the  plain- 
tiff's freehold  was  thereby  incommoded,  and  depreciated  in  value;  Hdd  that 
the  declaration  was  bad,  for  not  alleging  that  the  house  was  erected  on  the 
said  way ;  and  for  not  alleging  that  the  plaintiff's  right  of  way /or  ingrtss  and 
egress  with  teams,  was  obstructed. 

• 

Demurrer  by  the  defendant  to  the  plaintiff's  declaration 
in  an  action  of  nuisance,  under  2  ii.  S.  332.  The  declaration 
set  out  the  plaintiff's  title  to  the  freehold  of  a  certain  lot,  in 
the  village  of  Canton^  in  the  county  of  St.  Lawrence,  describ- 
ing it  by  metes  and  bounds,  by  virtue  of  a  warranty  deed  from 
Joseph  and  John  L.  Barnes,  and  which  deed  conveyed  also 
"  the  right  of  way  to  the  rear  of  said  premises,"  [viz.  the  lot 
conveyed,]  "for  ingress  and  egress  with  teams,  from  Court- 
house-street." The  complaint  was  that  the  defendant  in  Octo- 
ber, 1846,  erected  a  house  upon  the  land,  over  which  the  said 
right  of  way  so  as  aforesaid  was  appurtenant  to  the  freehold 
of  the  plaintiff,  and  had  hitherto  continued  the  same;  by 
means  whereof,  the  said  way  vms  and  is  entirely  obstructed, 
and  the  freehold  of  the  plaintiff  greatly  damaged,  incommoded 
and  depreciated  in  value,  and  that  the  plaintiff  was  thereby 
greatly  annoyed  in  the  enjoyment  of  his  lot,  which  was  to  the 
nuisance  of  his  freehold,  whereupon  he  prayed  judgment  that 
the  said  nuisance  might  be  removed,  and  that  the  plaintiff 
recover  a  thousand  dollars  damages.  The  causes  assigned 
for  the  demurrer  were,  1.  That  the  declaration  did  not  allege 
an  assize,  view,  or  inquisition  of  the  premises ;  2.  That  it  did 
not  allege  by  what  right  the  plaintiff  had  the  way,  as  appurte- 
nant to  the  premises  therein  described,  and  3.  That  it  did  not 
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State  any  erection  made  by  the  defendant,  upon  the  freehold  of 
the  plaintiff,  nor  on  any  way  set  forth  in  the  declaration. 

Myers  ^  Batdvnn^  for  the  plaintiff. 

T.  F.  Russelln  for  the  defendant. 

By  the  Courts  Willard,  J»  I  perceive  no  reason  for  the 
first  objection,  and  the  second  is  not  supported  by  the  facts. 
The  third,  therefore,  is  the  one  to  which  our  attention  should 
be  directed.  The  conclusion  of  the  declaration  is  not  support- 
ed by  the  premises.  The  ei^ection  of  a  house  on  land  over 
which  a  way  passes,  is  not  necessarily  a  nuisance  to  the  free- 
hold to  which  the  road  leads.  It  is  not  asserted  that  the  erec- 
tion was  made  upon  the  way  itself.  It  is  merely  alleged  that 
it  was  made  upon  the  land,  over  which  the  right  of  way  was 
appurtenant.  The  way  may  still  be  left  open,  and  the  decla- 
ration be  true.  The  obstruction  complained  of  may  be  an 
obstruction  of  a  prospect  or  view,  when  passing  along  the  way. 
It  is  not  pretended  that  the  "ingress  and  egress  for  teams,"  is  at 
all  impeded  by  the  erection.  For  ought  that  appears  to  the 
contrary,  the  passage  for  them  is  still  free  and  open.  Unless 
the  plaintiff  can  show  that  an  erection  of  a  house  on  a  lot  over 
which  a  way  passes,  is  a  nuisance,  he  cannot  sustain  this  dec- 
laration. The  lot  of  Barnes,  the  grantor  of  the  right  of  way, 
over  which  lot  the  way  passes,  may  be  large  and  valuable.  It 
may  contain  space  enough  for  several  houses,  without  encroach- 
ing upon  the  way.  Must  he  leave  it  forever  vacant  because 
the  plaintiff's  prospect  will  be  obstructed  in  passing  over  it,  by 
the  erection  of  buildings  ?  This  cannot  be  maintained ;  and 
yet  to  sustain  the  present  action  would  lead  to  that  result.  I 
think  the  declaration  is  bad  for  this  reason. 

The  form  of  this  declaration  seems  to  have  been  taken  from 
one  in  case  for  obstructing  a  right  of  way.  (2  Chit,  PL  359.) 
But  that  declaration  charges  that  the  obstruction  was  placed 
upon  the  way.    It  is  presumed  no  precedent  can  be  found, 
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where  a  nuisance  to  a  way  is  sought  to  be  made  out  by  an 
erection  on  the  lot  over  which  the  way  passes. 

Thci remedies  by  assize  of  nuisance  and  quod  permittatproS' 
ternere  have  been  out  of  use  in  England  for  two  or  three  cen- 
turies. {King  V.  McNeal,  I  Denio,  437.)  The  remedy  by 
quod  permittai  prosteniere  was  abolished  by  the  act  of  1787, 
if  it  ever  existed  here,  (I  R.  L.  86,  §  5 ;  2  R.  S.  332,)  and  the 
assize  of  nuisance  was  retained,  at  the  late  revision,  in  a  mod- 
ified form.  Few  cases  of  the  latter  action  have  been  tried  in 
this  state,  and  none  where  the  plaintiff  has  prevailed.  It  is 
an  antiquated  remedy,  not  adapted  to  modern  manners,  and 
should  not  be  encouraged.  We  have  other  remedies  more 
appropriate  and  efficacious,  in  which  the  rights  of  the  respec- 
tive parties  ean  be  better  guarded  than  in  this  obsolete  action. 

The  defendant  is  entitled  to  judgment  on  the  demurrer, 
.  with  leave  for  the  plaintiff  to  amend  on  payment  of  costs. 


Same  Tkrm.    Before  the  same  Justices. 
Conway  vs.  Bush  and  others. 

On  a  lale  of  chattels  for  cash,  the  bayer  cannot  take  the  goods,  or  sne  for  thonn, 
without  payment. 

Where  the  vendor  sold  to  the  plaintiff  .a  quantity  of  hops,  to  be  paid  for  on  deliT- 
eiy,  and  sent  them  to  the  defendants,  who  were  forwarders  and  warehousemen,* 
to  be  delivered  to  the  plaintiff  on  payment,  it  was  Held  that  the  title  did  not 
pass,  before  payment,  and  thai  the  plaintiff  ha^ong  neglected  to  make  payment 
and  receive  the  hops,. for  an  unreasonable  time  after  being  notified  of  their 

a 

arrival,  could  not  maintain  trover  against  ihe  defe'ndants,  who  shipped  them 
to  another  market,  in  pursuance  of 'the  orders  of  the  vendor. 

Motion  on  the  part  of  the  plaintiff  to  set  aside  the  report  of 
a  referee.  The  action  was  trover,  brotight  to  recover  the  value 
of  a  quantity  of  hops.  The  defendants  were  warehousemen 
and  forwarders,  and  received  the  hops  from  William  King,  of 
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Malone,  the  owner,  who  had  sent  them  to  Ogdensburgh  to  be 
sold  to  the  plaintiSd  for  cash  ;  and  on  the  plaintifTs  failure  to 
pay,  shipped  them  to  New- York  by  the  order  of  King. 

J,  W.  Chrant,  for  the  plaintiff. 

James  4*  Bnywn^  for  the  defendants. 

By  the  Courts  Willard,  X  The  sale  of  the  hops  by  King 
to  the  plaintiff  was  treated  by  both  parties  as  a  cash  sale.  It 
was  not  intended  that  they  should  be  delivered  until  payment 
A  present  right  of  property,  therefore,  never  vested  in  the  plain- 
tiff.  This  is  a  well  established  principle  in  the  doctrine  of 
sales.  {McDonald  v.  Hewitt^  16  Joh^u  349.  6  East,  614. 
13  Id.  522.  2  Kenfs  Cam.  492.)  As  between  the  plaintiff  and 
King,  the  title  still  remained  in  the  latter,  and  he  had  of  course 
a  right  to  resume  the  possession  at  any  time  before  the  sale 
was  consummated  in  the  former. 

The  general  requisites  to  maintain  this  action  are,  that  the 
plaintiff  has  an  absolute  or  special  property  in  the  subject  mat- 
ter, and  actual  possession,  or  a  right  to  the  immediate  possession 
thereof,  at  the  time  of  the  conversion ;  that  the  subject  matter 
be  a  personal  chattel,  and  that  the  defendant  has  wrongfully 
converted  it  to  his  own  use.  [LeigKs  N.  P,  1467.)  The 
plaintiff  clearly  had  not  the  absolute  property  in  the  hops,  for  he 
had  neither  paid  for  them  nor  received  the  delivery  of  them ; 
and  he  had  not  the  special  property,  for  he  never  was  in  pos* 
session  in  person  or  by  his  agents,  nor  entitled  to  the  immediate 
possession. 

The  cases  of  McCarty  v.  Vickery,  (12  John.  348,)  and  Chap- 
man  v.  Lathrop,  (6  Cowen^  HO,)  relied  on  by  the  plaintiff,  are 
inapplicable.  In  the  former  there  had  been  an  actual  delivery 
of  the  articles,  and  an  acceptance  of  the  note  of  the  vendee. 
This  was  rightly  held  an  answer  to  an  action  of  trespass  by 
the  vendor  against  the  vendee^  The  plaintiff  was  thus  divested 
of  the  possession,  which  is  essential  to  maintaining  trespass.  In 
the  latter,  the  vendor  in  a  cash  sale,  by  delivering  without 
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exacting  pajrmeDt  in  hand,  was  deemed  to  have  waived  imme- 
diate payment,  and  it  was  held  that  the  title  passed  to  the 
vendee.  But  the  general  doctrine,  that  on  a  cash  sale,  deliv- 
ery and  payment  are  simultaneous  acts  when  there  is  nothing 
in  the  contract  to  the  contrary,  was  decided  by  the  court.  The 
same  remarks  are  applicable  to  Lupin  v.  Marie,  (6  Wejid.  77;) 
TTie  People  v.  Haynes^  (14  Wend.  546 ;)  and  Hannequin  v. 
Sands,  (25  Id,  640.)  An  actual  delivery  was  shown,  under 
circumstances  proving  a  waiver  of  immediate  payment. 

The  referee  decided  the  questions  of  fact  correctly ;  and  we 
think  he  was  also  right  as  to  the  law  of  the  case. 

The  motion  to  set  aside  the  report  must  be  denied. 


Same  Term.    Before  the  same  Justices. 
Maltonner  and  others  vs.  Dimmick  and  Mitchell. 

When  the  imie  as  to  the  plaintiff '•  possewaon,  under  the  feventh  lectian  of  tlie 
title  of  the  rented  itatateB  respecting  proceedings  to  compel  the  determination 
of  claims  to  real  property,  in  certain  cases,  (2  R.  S,  313,)  was  found  in  faTor 
of  the  plaintiff,  and  the  defendant  being  thereupon  required  to  plead  to  the 
title,  suffered  judgment  to  be  entered  against  him  by  deikult ;  it  was  held^  that 
the  defendant  in  said  proceedings,  and  all  penons  claiming  under  him,  by  title 
accruing  subsequent  to  the  service  of  the  notice  by  which  the  proceeding  was 
ittstitiited,  Was  forever  barred  from  all  claim  to  any  estate  of  inheritance  or 
fireehold  in  the  said  premises. 

Where  a  person  entered  under  a  contract  to  purchase,  and  continued  in  possess 
ion  ibr  over  thirty  yearn,  claiming  as  owner ;  it  was  hddy  that  a  deed  in  fee 
ftom  the  original  Tendor,  or  from  one  succeeding  to  his  rights,  might  be  pre- 
sumed. 

JR  seems  that  twenty  years  possession  is,  in  general,  sufficient  for  that  purpose. 

The  prior  possession  of  the  ancestor,  dying  in  possession,  is  sufficient  to  enable 
his  heir  to  recover  in  ejectment,  against  an  abatarj  entering  without  title,  upon 
the  death  of  such  ancestor.  Without  producing  a  paper  title. 

Motion  by  the  defendants  for  a  new  trial.    The  action  was 
ejectment,  for  lands  lying  in  the  county  of  St  Lawrence.    The 


1848.]  IN  THE  SUPREME  COURT.  567 


Maltonner  v.  Dimmiftk. 


caase  was  tried  at  the  St  Lawrence  circuit  in  September,  1847| 
before  Parker,  justice.  On  the  trial,  a  paper  title  to  the  prem- 
ises in  question  was  shown  to  be  in  Philip  Kearney,  when  he, 
on  the  1st  of  May,  1814,  conveyed  the  same  by  deed  in  fee  to 
Margaret  Kearney  and  Susan  R.  Kearney.  The  said  Marga- 
ret and  Susan,  on  the  same  day,  executed  and  delivered  to 
Philip  Kearney,  a  full  power  of  attorney,  with  power  of  substi- 
tution, authorizing  him  to  sell,  with  warranty,  all  their  lands 
therein  mentioned,  and  embracing  the  premises  in  question. 
The  operative  words  of  the  warrant  of  attorney  were  ^^  to  lease, 
bargain  and  sell  the  same,  or  any  part  thereof,  and  to  contract 
and  agree  for  the  lease,  bargain  and  sale  of  the  same,  or  any 
part  thereof,  and  for  sums  of  money  payable  in  specie,  or  other 
property,  as  to  him  shall  seem  meet,  and  for  us  and  in  our 
names  to  execute  and  deliver  good  and  sufficient  deeds  and 
conveyances  with  warranty,"  &c.  Under  this  power  of  attorney, 
Philip  Kearney,  in  the  name  of  his  principals,  on  the  24th  of 
May,  1820,  sold  aud  conveyed  the  said  premises  to  Susan 
Kearney,  widow,  in  fee.  This  deed  was  in  the  usual  form  of 
a  full  covenant  deed,  with  covenants  of  warranty,  seisin,  &o. 
and  expressed  the  consideration  of  one  dollar.  Susan  Kearney, 
widow,  the  grantee  in  the  last  deed,  on  the  20th  of  October, 
1818,  constituted  Philip  Kearney  her  attorney,  with  power  of 
substitution, ''  to  enter  into  and  take  possession  of  all  her  lands, 
&c.  in  the  township  of  Gouverneur,  in  the  county  of  St.  Law- 
rence', New- York,  to  lease,  bargain  and  sell  the  same,  or  any 
part  thereof,  and  to  contract  and  agree  for  the  lease,  bargain 
and  sale  of  the  same  or  any  part  thereof,  and  for  sum  or  sums 
of  money  or  other  property,  &c.  and  to  execute  deed  or  deeds 
of  the  same,  with  warranty,"  &c. 

Under  the  foregoing  power  of  attorney,  Philip  Kearney,  in 
the  name  of  the  said  Susan,  by  deed,  dated  24th  of  May,  1820, 
for  the  consideration  of  $760,64,  granted,  bargained,  sold,  re- 
mised, released,  aliened  and  confirmed  the  said  premises  to 
Albert  Maltonner,  in  fee,  with  full  covenants  of  warranty  and 
seisin.  All  the  foregoing  deeds  and  powers  of  attorney  were 
regularly  acknowledged  and  recorded.     It  was  shown  that 
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Albert  Maltonner,  one  of  the  plaintiffs,  and  grantee  in  the  last 
mentioned  deed,  entered  in  1810  or  1811  under  a  contract  to 
purchase  the  premises  in  question  from  Philip  Kearney,  who 
then  owned  the  premises.  About  a  year  afterwards,  George 
Maltonner  entered,  under  his  brother  Albert,  with  an  agreement 
to  have  ten  acres  of  the  premises,  if  he  paid  for  them.  Greorge 
remained  off  and  on  till  he  died,  in  1841.  After  the  death  of 
George,  Albert,  the  plaintiff,  was  shown  to  be  in  possession,  exer- 
cising acts  of  ownership  over  the  premises.  Albert  was  the  brother 
and  heir  at  law  of  George,  and  therefore  lawfully  succeeded  to 
him.  No  interruption  to  the  possession  of  George  Maltonner 
was  shown,  except  for  a  few  days  while  he  was  on  the  limits ; 
during  which  time,  one  Russell  entered  and  erected  a  log  bouse 
in  a  single  day,  on  a  corner  of  the  lot.  This  was  15  or  16 
years  before  the  trial,  and  Maltonner  tore  down  the  house  when 
he  got  out  of  jail,  and  resumed  the  possession,  and  died  there 
in  1841,  or  1842.  All  that  was  stated  in  the  bill  of  exceptions 
as  to  Thatcher's  claim,  and  the  title  of  Dimmick,  is  omitted, 
because  neither  party  called  in  question  the  correctness  of  the 
judge's  decision  in  relation  thereto.  The  defendant  Mitchell 
was  shown  to  be  in  possession  at  the  commencement  of  the 
suit.  The  plaintiff's  counsel  gave  in  evidence  the  record  of  a 
judgment  in  the  supreme  court,  signed  July,  1840,  between 
George  Maltonner  as  plaintiff  and  Philip  Kearney  defendant, 
under  title  two,  chapter  five,  of  part  three  of  the  revised  statutes, 
<'0f  proceedings  to  compel  the  determination  of  claims  to  real 
property  in  certain  cases,"  (2  R.  tS,  312,)  by  which  record  it 
appeared  that  the  plaintiff  obtained  a  verdict  on  the  issue  as  to 
his  own  possession,  and  a  judgment  by  default  against  Kearney 
for  not  pleading,  under  the  seventh  section.  (2  R.  S,  314) 
This  evidence  related  more  particularly  to  the  other  branch  of 
the  case,  which  was  disposed  of  at  the  circuit,  and  which  was 
not  questioned. 

It  was  shown  that  Albert  Maltonner,  on  receiving  the  deed 
of  the  premises  of  the  24th  of  May,  1820,  executed  back  to 
Susan  Kearney,  widow,  a  bond  and  mortgage  of  the  same  date, 
to  secure  the  entire  consideration  money.    It  was  shown  that 
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this  mortgage  was  attempted  to  be  foreclosed  at  law  in  1828, 
and  was  bid  in  by  .Tudge  Pine,  who  released  to  Philip  Kearney. 
It  was  also  shown  that  an  action  was  brought  by  Susan  Kear- 
ney on  the  bond  accompanying  the  said  mortgage,  and  a 
recovery  had  thereon  and  a  satisfaction  thereof  in  full,  in  1835. 
On  the  foregoing  facts  the  circuit  judge  charged,  as  to  these 
parties,  in  favor  of  the  plaintiff,  and  the  jury  found  a  verdict 
accordingly.  The  defendant's  counsel  excepted  to  the  charge, 
and  filed  a  bill  of  exceptions. 

/.  L,  Rtissell,  for  the  plaintiff. 

Myers  ^  Baldwin^  for  the  defendant  Dimmick. 

C  Anthony^  for  the  defendant  Mitchell. 

By  the  Courts  Willard,  J.  If  the  defendant  seeks  to 
defend  himself  under  Philip  Kearney's  title,  derived  under 
the  statute  foreclosure  of  1828,  it  may  be  answered  that  the 
correctness  of  that  foreclosure  has  not  been  shown ;  and  if  cor- 
rect, that  Philip  Kearney's  title  is  barred  by  the  statute  pro- 
ceeding between  George  Maltonner  and  him  in  1840.  As 
Mitchell  entered  subsequently  to  that  time,  he  cannot  shelter 
himself  under  that  title.  The  lapse  of  time  from  1810,  when 
the  plaintiff  first  entered  under  a  contract  to  purchase  from 
Philip  Kearney,  is  sufficient  to  warrant  a  jury  to  presume  a 
grant  either  from  Philip  Kearney  or  those  succeeding  to  his 
rights.  {Cowefi  ^  HilPs  Notes,  369,  §  11.)  The  deed  from 
Susan  Kearney,  widow,  by  Philip,  as  her  attorney,  dated  May 
24th,  1820,  may  be  presumed  to  be  in  execution  of  the  original 
contract  of  sale  from  Philip  Kearney  to  the  plaintiff,  made  in 
1810  or  1811.  As  the  consideration  was  paid  by  giving  a 
bond  and  mortgage,  and  as  the  amount  of  the  bond  has  been 
collected  by  a  suit  brought  upon  it,  and  it  was  satisfied  more 
than  ten  years  before  this  suit  was  commenced,  the  ratification 
by  Susan  Kearney  of  the  deed  given  in  1820,  by  Philip  as  her 
attorney,  may  be  presumed.     Twenty  years  is  long  enough  to 
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raise  that  presumption.  {Id.  12  John,  Rep.  357,  362 ;  and 
per  Walworth)  chancellor,  11  Wend.  455.)  It  is  therefore 
immaterial  to  inquire  whether  the  power  of  attorney  from  Susan 
Kearney,  of  the  20th  of  October/ 1818,  extended  to  lands  ac- 
quired by  her  subsequent  to  the  date  of  the  power. 

Again,  Mitchell  was  put  in  possession  by  Dimmick,  after  the 
death  of  George  Maltonner,  in  1841.  Dimmick  acted  as  Philip 
Kearney's  agent,  and  in  that  character  first  put  one  Parmenter 
in  possession  under  a  lease  for  one  year.  And  he  afterwards 
induced  Parmenter  to  leave  because  he  talked  too  much,  and 
put  in  the  defendant  Mitchell.  Now  as  the  plaintiff  succeeds 
to  the  rights  of  George  Maltonner  as  bis  heir,  and  as  Mitchell 
went  in  under  Philip  Kearney  in  1841,  the  plaintiff  can  rely 
on  the  judgment  of  the  supreme  court  obtained  in  1840,  by 
George  Maltonner,  against  Philip  Kearney.  That  judgment, 
by  the  statute,  (2  R.  S.  317,  §i  7,  8,)  is  conclusive  against 
Philip  Kearney  and  all  persons  claiming  under  him,  by  title 
accruing  subsequently  to  the  service  of  the  notice,  which  it  ap- 
pears by  the  record  was  in  May,  1839.  The  plaintiff  being  the 
heir  of  George  Maltonner,  can  avail  himself  of  that  judgment 
as  a  privy  in  blood.     (1  Phil.  Ev.  324.) 

The  defendant's  counsel  insists  that  Mitchell  was  in  under 
Archibald  K.  Kearney,  one  of  the  heirs  of  Susan  Kearney,  and 
is  thus  not  affected  by  the  judgment.  But  it  appears  that 
Archibald  K.  Kearney  claimed  as  assignee  of  Philip.  In  that 
character  merely  he  was  barred.  And,  moreover,  the  testimony 
of  Dimmick  shows  that  Mitchell  went  in  under  Philip. 

It  is  said  that  Susan  Kearney,  widow,  died  seised,  in  1828, 
leaving  Archibald  K.  and  Philip  her  heirs.  Philip,  then,  had 
as  much  title  by  descent  as  Archibald  ;  and  his  title,  whatever 
it  was,  is  barred  by  the  judgment. 

The  entry  of  Mitchell,  on  the  death  of  George,  and  before 
the  taking  possession  by  the  plaintiff  as  heir  of  his  brother^  was 
an  abatement.  (3  P.  Wms.  167.)  He  shows  no  authority 
that  can  justify  the  act.  A  prior  possession  of  the  plaintiff  was 
Bufiicient  to  enable  him  to  recover  against  such  a  possession. 
Such  prior  possession  was  shown.     The  plaintiff  could  connect 
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his  possession  ia  1810  with  thatVif  his  brother,  who  succeeded 
biro.  The  possession  of  both  ^«  but  one  continued  act ;  and 
the  benefits  resulting  from  it  ha^e  devolved  on  the  plaintiff  by 
descent.  « 

It  is  unnecessary  to  discuss  the  question  of  adverse  pos- 
session. 

I  think  the  cause  was  correctly  decided  at  the  circuit,  and 
that  the  motion  for  a  new  trial  should  be  denied. 

Motion  denied. 


KiNos  General  Term,  November,  1848.    Strongs  Morse^ 

and  Barculo,  Justices. 

BuRTus  vs.  TisDALL  and  others. 

Where  T.  &»  H.  memben  of  a  partnership  firm,  who  were  insoltefit,  and  knew 
themselTes  to  be  so,  executed  a  bill  of  sale  of  all  their  stock  in  trade,  and  other 
personal  property,  to  B.,  a  relative  of  H.,  who  was  a  person  of  no  responsibiUty, 
and  took  hu  four  promissory  notes,  without  security,  for  the  amount,  which 
notes  the  partners  divided  between  themselves,  and  H.  re-delivered  the  two 
notes  allotted  to  him  to  B.,  the  maker ;  Steld  that  the  transaction  afforded  evi- 
dence of  a  design  to  defraud  the  creditors  of  T.  &  H.,  and  to  secure  the  avails 
of  the  partnership  property  for  the  use  of  T.  &>  H.,  with  which  design  B.  was 
acquainted,  and  in  which  he  participated  ;  and  that  the  amount  due  from  B., 
upon  his  notes,  could  be  reached  by  judgment  creditors  of  T.  6t>  H.  upon  a 
creditor's  bill,  and  applied  upon  their  judgment. 

It  is  a  clear  principle  of  equity  and  justice  that  no  man  shall  be  allowed  to  profit 
by  his  own  fraudulent  acts,  or  the  fraudulent  acts  of  another  in  which  he 
knowingly  participates. 

The  funds  of  a  copartnership  belong  to  the  firm,  to  the  extent  of  its  liabilities ; 
and  in  case  of  insolvency  the  primary  distribution  of  the  property  should  be 
made  to  the  joint  creditors,  in  preference  to  the  creditors  of  the  partners  indi- 
vidually. 

Members  of  an  insolvent  partnership  cannot,  by  mutual  consent,  divide  the  part- 
nership funds  between  themselves,  so  as  to  enable  each  member  to  apply  the 
part  allotted  to  him,  in  a  preferred  payment  of  his  separate  debts,  leaving  tha 
joint  debts  UBsatisfied. 
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Sttch  a  divinon  between  the  partners  will  not  relieve  the  property,  while  in  the 
possession  of  the  partners,  from  the  #quitable  priority  of  the  lien  of  the  joint 
over  the  separate  creditors,  nor  authorize  them  to  apply  it  to  individual  pur- 
poses ;  if  the  division  is  made  expressly  with  that  design. 

And  a  transfer  of  partnership  property  to  an  individual  creditor,  in  payment  of 
an  antecedent  debt,  with  a  knowledgakbn  the  part  of  the  creditor  of  such 
design,  will  not  enable  him  to  hold  it  discharged  from  the  equitable  lien  of  the 
partnership  creditors. 

A  witness,  discredited  upon  one  point,  may  be  believed  upon  another  point  \^en 
his  evidence  is  supported  by  the  circumstances,  and  seems  probable.  But  it  is 
different  where  an  allegation  is  supported  by  his  evidence  alone,  or  principally, 
when,  confessedly,  there  can  be  no  one  to  contradict  what  the  witness  says, 
if  untrue ;  and  where  his  statement  is  in  effect  contradicted  by  the  attending 
circumstances. 

In  Equity.  This  was  an  appeal  from  a  decree  of  the  late 
assistant  vice  chancellor  of  the  first  circuit.  The  bill  was  an 
ordinary  judgment  creditor's  bill,  on  a  judgment  recovered  by 
the  plaintiff  against  the  defendants  Tisdall  &  Hickman,  in  July 
1843,  for  $422,42.  It  alleged  that  the  defendants  Tisdall  & 
Hickman  were  copartners,  as  coal  dealers,  from  1839  until 
1843,  when  the  copartnership  was  dissolved  by  mutual  consent. 
That  previous  to  such  dissolution,  and  on  or  about  the  I3th  of 
April,  1843,  Tisdall  &  Hickman  jointly,  as  copartners,  sold 
and  assigned  their  stock  in  trade  to  the  defendant  Bailey,  for 
the  consideration  of  $1100.  That  Bailey  gave  in  payment  his 
four  promissory  notes  of  $275  each,  bearing  the  same  dates, 
payable  to  the  order  of  Tisdall  &  Hickman  ;  two  of  them  being 
payable  in  30  days  from  the  date,  and  two  in  60  days  from 
dale.  The  bill  charged,  on  information  and  belief,  that  Hick- 
man, after  the  delivery  of  the  notes,  but  before  they  became 
due,  and  without  payment  of  the  amount  thereof,  fraudulently 
re-deiivered  said  notes,  or  some  one  of  them,  to  Bailey,  who 
now  pretends  tliat  he  has  paid  the  said  notes,  and  by  collusion 
with  Hickman  attempts  to  defraud  the  plaintiff  and  other  cred- 
itors of  Tisdall  &  Hickman.  That  Bailey's  indebtedness  to 
Tisdall  &.  Hickman,  thus  contracted,  still  continues  to  some 
extent,  sufficient  at  least  to  pay  the  plaintiif;  and  a  discovery 
was  prayed  for.  The  plaintiff  insisted  that  Hickman  had  no 
right,  in  law  or  equity,  to  appropriate  the  notes  to  the  payment  of 
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bk  own  debts.  Hickman  and  Bailey  put  in  answers  to  the 
bill,  but  Tisdall  suffered  the  same  to  be  taken  as  confessed 
against  him.  Hickman,  by  bis  answer,  admitted  the  recovery 
of  the  plaintiff's  judgment,  and  the  issuing  and  return  of  an 
execution  unsatis6ed  ;  but  stated  that  neither  he  nor  Tisdall 
&  Hickman  had,  at  the  time  of  filing  the  plaintiff's  bill,  prop- 
erty to  the  amount  of  $100,  exclusive  of  prior  just  claims.  That 
the  bill  was  filed  by  collusion  with  Tisdall.  The  answer  also 
admitted  the  execution  of  an  assignment  by  Tisdall  &  Hick- 
man to  Campbell  &  Paiae,  on  the  18th  of  April,  1843,  of  cer- 
tain property  and  debts  of  the  firm  specified  in  the  assignment; 
and  a  dissolution  of  the  partnership  on  the  I7th  or  18th  of 
April,  1843 ;  and  that  the  sale  to  Bailey  was  made  on  the  13th 
of  April.  That  on  the  said  13th  of  April,  Bailey  made  and 
delivered  to  Hickman  &  Tisdall  the  four  notes,  two  at  60  and 
two  at  90  days.  That  on  the  same  day  the  defendant  and 
Tisdall  agreed  to  divide  the  same,  and  Hickman  took  one  note 
at  60  and  one  at  90  days  for  his  share.  That  the  defendant 
could  not  recollect  the  items  of  property  sold  to  Bailey,  but  he 
believed  the  sale  was  made  in  good  faith  by  Tisdall,  as  it  was 
by  the  defendant  Hickman.  That  on  a  settlement  with  Bailey 
on  the  14th  of  April,  the  defendant  delivered  up  to  him  two  of 
the  said  promissory  notes,  being  the  two  notes  tbat  belonged  to 
Hickman,  under  the  division  made  as  aforesaid  between  him 
and  Tisdall.  That  on  that  settlement,  Hickman  was  indebted 
to  Bailey  upon  a  promissory  note  made  by  the  former,  and 
dated  in  February,  1841,  for  $183,87,  with  interest,  for  borrowed 
money;  and  that  the  fitm  of  Tisdall  &  Hickman,  and  Hick- 
man individually,  were  perfectly  solvent  at  that  lime.  That 
Hickman  was  also,  at  the  time  of  that  settlement,  indebted  to 
Bailey  in  the  sum  of  $113,51  for  money  paid  for  Hickman  in 
England ;  and  that  Bailey  paid  the  balance  of  the  two  notes 
so  delivered  to  him,  $224,15,  in  cash.  And  Hickman  denied 
all  knowledge  as  to  what  had  become  of  the  other  two  notes 
given  by  Bailey.  In  his  separate  answer,  Bailey  alleged  thai 
on  the  15tlk  of  July,  1843,  when  all  the  notes  given  by  him  on 
the  purchase  of  the  property  of  the  partnership  were  due,  Tis- 
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dall  &  Hickman  owed  him  $436,97,  and  claimed  the  right  to 
offset  that  sum,  at  least,  from  the  amount  of  the  two  notes 
taken  up  from  Hickman.  He  also  stated  that  he  had  paid 
Tisdall's  90  days'  note,  but  had  refused  to  pay  the  60  days' 
note ;  believing  he  was  bound  to  pay  only  a  part  of  the  sum 
due  thereon.  That  he  was  sued  thereon  in  the  name  of 
Michael  Tisdall,  and  paid  into  court  the  sum  of  $126,87,  and 
the  balance  thereof  is  still  due  and  unpaid,  and  the  defendant 
has  since  been  advised  that  he  has  no  legal  defence  to  the 
claim  for  the  balance. 

The  cause  was  heard  before  the  assistant  vice  chancellor,  on 
pleadings  and  proofe.  The  facts,  as  they  appeared  in  evidence, 
sufficiently  appear  from  the  opinion  of  the  court.  The  assist- 
ant vice  chancellor  made  a  decree  in  favor  of  the  defendant 
Bailey,  dismissing  the  bill,  as  to  him,  with  costs;  and  also  in 
favor  of  the  defendant  Hickman,  of  a  like  character,  crediting 
the  costs  on  the  judgment  if  the  plaintiff  should  see  fit ;  other- 
wise the  costs  to  be  paid  by  him,  and  in  favor  of  the  plaintiff 
against  the  defendant  Tisdall,  with  costs  on  the  bill  taken  as 
confessed. 

J.  T.  Brady,  for  the  appellant.  I.  The  sale  of  Tisdall  d:^ 
Hickman  to  Bailey,  was  fraudulent  and  void,  being  made  with 
the  intent  to  hinder,  delay  and  defraud  creditors.  It  was  made 
to  avoid  a  levy  under  the  execution  on  the  appellant's  judgment 
It  was  made  to  Bailey,  a  brother-in-law  of  Hickman.  It  was 
made  in  great  haste,  and  without  any  careful  consideration  of 
the  price  Bailey  was  to  pay ;  the  object  being  an  ostensible, 
but  not  real  transfer  of  the  property.  It  was  attended  with  a 
secret  understanding  that  Bailey,  though  he  affected  to  become 
proprietor,  was  in  fact  acting  for  the  benefit  of  Tisdall  &  Hick- 
man and  as  their  friend ;  though  he  subsequently  proved  to  be 
only  the  friend  of  Hickman.  Bailey  was,  when  the  sale  was 
pretended  to  be  made  to  him,  destitute  of  ability  to  make  the 
purchase ;  and  this  was  well  known  to  Tisdall  &  Hickman. 
Bailey's  notes  were  taken  with  the  express  design,  of  which  he 
was  cognizant,  that  they  should  be  so  appropriated,  that  cred- 
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iters  of  the  firm  could  not  reach  them.  II.  If  the  sale  to  Bailey 
be  adjudged  valid,  then  the  appellant  is  entitled  to  a  decree 
against  all  the  defendants,  for  the  four  notes  given  by  Bailey 
to  Hickman  &  Tisdall,  or  at  least,  for  the  amount  of  the  two 
notes  which  Hickman  returned  to  Bailey.  The  notes  being 
partnership  property  should  have  been  appropriated  to  the  pay- 
ment of  partnership  liabilities.  {Jackson  v.  Cornell,  1  Sand. 
Ch.  Rep.  362.  Bristol  v.  Sprague,  8  Wend.  423.  Campbell 
V.  Mathews,  6  Wend.  551.)  Bailey  having  received  them  for  a 
debt  which,  if  it  ever  existed,  was  due  to  him  individually,  can- 
not hold  them,  or  their  amount,  against  the  appellant,  especially. 
{Bristol  V.  Sprague,  8  Wend.  423.  Campbell  v.  Mathews,  6 
Id.  551.)  Because  he  was  familiar  with  all  the  business  con- 
cerns of  Tisdall  &,  Hickman.  {Crane  v.  French,  1  Wend. 
311.)  He  knew  they  were  indebted  to  the  appellant.  {Dob 
V.  Halsey,  16  John.  34.)  He  knew  they  had  been  embarrassed 
and  would  fail,  and  that  they  were  then  in  fact  insolvent 
{Story,  197,  210.)  He  falsely  pretended  that  a  debt  was  due 
from  Hickman,  of  which  there  is  no  evidence,  at  least,  not 
enough  to  counterbalance  the  many  facts  showing  the  contrary. 
{Egberts  v.  Wood,  3  Paige,  517.  Deveau  v.  Fowler,  2  Id.  400. 
Payne  v.  Mathews,  6  Id,  19.  Hutchinson  v.  Smith,  7  Id.  26.) 
III.  The  pretence  that  the  notes  were,  at  the  moment  of 
their  creation,  divided  so  that  Tisdall  &  Hickman  each  be- 
came severally  the  owner  of  two,  in  his  individual  capacity,  is 
utterly  untenable,  as  against  the  appellant,  because :  (1.)  The 
notes  were  drawn  payable  to  Tisdall  &  Hickman,  for  a  part- 
nership consideration,  and  the  appellant,  as  one  of  the  creditors 
of  the  firm,  on  the  insolvency,  obtained  a  quasi  lien  on  its  eflfects, 
which  equity  will  work  out  for  him.  {Ketchum  v  Durkee, 
1  Barb.  Ch.  Rep.  480.)  (2.)  The  proof  shows  that  the  divis- 
ion was  not,  and  could  not  have  been  made  in  good  faith ; 
both  Tisdall  &,  Hickman  knowing  of  their  insolvency  and  the 
debt  of  the  appellant ;  and  having  even  then  determined  upon 
the  assignment  to  Burtus  and  Pim,  which,  though  executed  in 
April,  1843,  was  in  fact  the  consummation  of  a  design  originated 
in  the  February  preceding.    (3.)  Bailey  took  the  two  notes 
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Hickman  returned,  with  full  knowledge  of  facts  which  preTent 
bis  rightfully  holding  them.  He  is  merely  the  representative 
of  Hickman.  (4.)  Hickman  was  not  in  truth  indebted  to  Bai- 
ley in  one  cent;  and  Bailey  never  contemplated  alleging 
such  an  indebtedness,  except  to  cover  and  protect  Hickman. 
(5.)  The  assistant  vice  chancellor  erred  in  declaring  that  the 
division  of  the  notes  between  Tisdall  &  Hickman  vested  in 
each  the  notes  he  received,  as  his  separate  property ;  even 
though  Bailey,  Tisdall  &  Hickman  ail  knew,  before  the  notes 
were  given,  that  this  division  was  to  be  made,  and  arranged  the 
sale  of  Tisdall  &  Hickman's  property  coUusively  to  facilitate 
such  division.  At  this  time,  too,  Tisdall  6c  Hickman  were  in- 
solvent. lY.  The  position  taken  in  Bailey's  answer,  that  he  was 
a  creditor  of  Tisdall  &  Hickman,  when  he  purchased  their  stock, 
is  a  sheer  fabrication,  fraudulently  arranged  between  him  and 
bis  brother-in-law,  Hickman.  There  is  no  proof  of  any  sach 
indebtedness.  It  never  appeared  on  the  books  of  the  firm.  If 
Bailey  advanced  money  to  the  firm,  it  was  refunded ;  and  be 
was  a  debtor  to  the  firm.  He  never  claimed  from  the  firm 
more  than  the  amount  of  the  note  he  lent  to  pay  Willett  for 
horse  feed,  and  this  had  been  settled.  He  gave  the  notes  for 
the  purchase  of  the  firm's  stock,  without  a  pretence  that  he 
had  any  offset  against  the  amount  of  the  purchase.  V.  The 
attempt  of  Bailey  to  charge  Tisdall  &  Hickman  with  the  taxes 
of  60  Cherry-street  for  1842,  and  the  rent  of  13  and  15  Bata- 
via-street,  which  fell  due  May  1st,  1843,  is  one  of  the  devices 
contrived  by  him  and  Hickman  to  defeat  the  appellant.  Bailey 
purchased  the  stock  and  property  of  Tisdall  6c  Hickman,  and 
the  leases  and  good  will,  just  as  they  stood,  exacting  no  war- 
ranty, and  perfectly  convinced  that  the  amount  named  for  the 
purchase  was  a  very  inadequate  one.  .No  evidence  was  given 
of  any  contract  or  liability  of  Tisdall  &  Hickman,  to  pay  the 
rent  and  taxes.  When  Bailey  took  the  two  notes^  he  pretended 
to  do  so,  as  the  means  of  refunding  the  money  he  had  lent 
Hickman,  and  did  not  pretend  that  they  were  given  to  him  for 
any  partnership  debt.  This  shows  that  the  last  eflTort  to  retain 
them  for  a  pretended  partnership  debt  is  fraudulent.    An  ao- 
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count  baving  been  stated  when  tbe  notes  were  given,  it  cannot 
be  opened,  except  on  tbe  ground  of  mistake  or  fraud  on  tbat 
accounting,  neither  of  which  Bailey  alleges.  Even  if  Bailey 
should  be  adjudged  to  be  entitled  to  have  refunded  the  money 
he  paid  for  rents  and  taxes,  he  cannot  hold  the  notes  in  ques- 
tion, or  their  avaib,  against  a  judgment  creditor,  who  has  by 
superior  diligence  acquired  a  preference.  He  must  take  bis 
place  amongst  tbe  other  creditors  of  the  firm.  VI.  The  assist- 
ant vice  chancellor  erred  in  not  giving  to  the  testimony  of 
Major  and  Byrne,  its  proper  weight  It  contradicted  Bailey  on  a 
statement  materially  affecting  the  merits  of  the  cause,  and  es- 
tablished that  Bailey  knew  of  the  insolvency  of  Tisdall  &  Hick- 
man, before  he  united  with  them  in  a  sale  to  him,  by  which 
they  were  to  make  a  division  and  disposition  of  their  assets  in 
fraud  of  their  creditors.  YH.  The  assistant  vice  chancellor 
also  erred  in  not  decreeing  in  favor  of  the  appellant  as  to  the 
two  unpaid  notes  given  by  Bailey  to  Tisdall  &  Hickman. 
YHL  So  much  of  the  decree  of  the  vice  chancellor  as  is  ap- 
pealed from,  should  be  reversed  with  costs,  and  a  decree  made 
in  favor  of  the  appellant  as  to  the  two  unpaid  notes,  given  by 
Bailey  to  Tisdall  d&  Hickman. 

E.  S,  VanWinkle^  for  the  respondents.  I.  The  evidence 
of  Byrnes  and  Major,  whereby  the  plaintiff  sought  to  impeach 
the  testimony  of  Hickman,  was  properly  excluded  by  the  assist- 
ant vice  chancellor,  because  their  testimony,  as  given,  only 
contradicts  Hickman  on  collateral  points  and  not  on  any  issue 
in  this  cause,  and  it  is  therefore  irrelevant.  The  rule  is  that  a 
witness  may  be  impeached  as  to  credit,  by  proof  that  he  has 
made  statements  out  of  court  on  subjects  pertinent  to  the  issue, 
and  the  legitimate  subjects  of  inquiry  on  the  trial,  contrary  (o 
what  he  swears  concerning  those  subjects,  00  the  trial;  but 
tbat  he  cannot  be  examined  on  a  collateral  &ct,  for  the  pur- 
pose of  contradicting  him,  or  that  if  a  party  examines  him  on 
colUieral  facts  he  is  bound  by  his  answer.  (1  PML  on  Ev. 
203.    2  Id.  p.  767 yfwteSil.    Spencd!fjqmtam,y.  DeWUki, 
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7  Easit  108.)  II.  The  defendants  Tisdail  and  Hickman  had 
a  right  by  mutual  consent,  in  the  absence  of  fraud,  to  divide 
the  notes  given  them  by  Bailey  for  partnership  property,  and 
apply  them  to  their  separate  indebtedness.  The  rule  that  part- 
nership property  shall  be  applied  to  partnership  obligations,  and 
separate  property  to  separate  debts,  is  only  applicable  to  a  case 
where  the  partners  voluntarily,  as  by  an  assignment,  or  com- 
pulsorily  as  by  bankruptcy,  decree,  or  death  of  a  partner,  cease 
to  exercise  ownership  over  the  partnership  assets,  and  yet  the 
creditors  have  not  received  them — but  not  to  a  case  where 
BEFORE  any  formal  dissolution  by  the  partners,  or  lien  obtain^ 
ed  by  creditors,  the  partners  by  mutual  consent  draw  out  and 
appropriate  the  partnership  effects  to  the  payment  of  their  private 
debts.  {Stwy  an  Part.  626,  W  371,  372,  373.  Coll  on  Part. 
607,  616.  BUc.  4,  ch.  2,  i  1.  Id.  334.  Story  on  Part.  661, 
663,  note  1,  to  661 ;  note  2,  p.  662.  Anderson  v.  Maltby,  4 
Bro.  C.  C.  423.  Ex  parte  Peak,  1  Mad.  357.  Ex  parte 
Harris,  2  Ves.  ^  B.  210,  212.  Ex  parte  Rowlandson,  1 
Rose,  416.  Everingham  v.  Ensworth,  7  Wend.  326.  Orover 
v.  Wakeman,  11  Id.  187.  3  KeiU^s  Com.  6th  ed.  43,  and  cases 
there  cited.  Jackson  v.  Cornell,  1  Sand.  Ch.  Rep.  348. 
Hoxie  V.  Ccnr,  1  Sum.  181.  McDonald  v.  Beach,  2  Black/.  66, 
68.  Story  on  Part.  212.  1  Bos.  ^  Pull.  646.  Cary  on 
Part.  173.  Coll.  on  Part.  91.)  III.  There  was  no  fraud  in 
the  transaction  between  Tisdail  and  Hickman  and  Bailey — or 
between  Hickman  and  Bailey.  The  partners  had  a  right  to 
•ell  their  property  to  Bailey,  and  he,  a  right  to  buy.  He  paid 
full  consideration  for  them.  The  bill  affirms  the  sale,  and 
seeks  to  recover  the  notes.  There  was  no  fraud  in  the  divis- 
ion of  the  notes  by  Tisdail  and  Hickman  to  be  applied  to  their 
private  indebtedness,  for  they  both  consented.  No  creditor 
had  any  lien  on  them,  or  right  to  them.  There  was  no  fraud 
in  the  settlement  between  Bailey  and  Hickman,  no  matter  how 
close  it  followed  on  the  giving  of  the  notes.  Hickman  owed 
Bailey  the  money,  and  thus  paid  it.  There  being  no  fraud,  the 
second  point  is  conclusive  of  the  case.  lY.  But  in  any  view 
of  the  case,  Bailey  is  entitled  to  offset  against  any  claim  of 
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partnership  creditors,  his  debt  against  the  partnership,  doe  at 
the  time  of  the  bill  filed ;  for  the  complainant  has  no  superior  lien 
to  other  creditors,  until  bill  filed.  Y.  The  decree  of  the  lata 
assistant  vice  chancellor  should  be  affirmed  with  costs. 

/.  T.  Brady y  in  .reply.  The  appellant  claims  that  he  should 
have  a  decree  in  his  fisivor,  as  follows :  I.  If  the  sale  of  13th 
(A  April,  1843,  be  declared  fraudulent  or  void,  as  hinderingi 
delaying  or  defrauding  creditors,  then  Bailey  had  in  his  posses- 
sion  at  the  commencement  of  this  suit  $1100  of  property  be- 
longing to  the  defendants,  Tisdall  and  Hickmao,  and  should 
have  been  decreed  to  deliver  the  same,  or  the  proceeds  thereof, 
to  the  receiver ;  or  if  he  had  not  the  property  or  proceeds  in  his 
hands,  then  to  pay  the  sum  of  $1100  in  money  to  the  receiver. 
II.  If  the  sale  be  valid,  then  the  notes  handed  by  Hickman  to 
Bailey  should  be  surrendered  to  the  receiver,  or  the  amount 
thereof  paid  to  the  receiver,  free  from  any  deduction.  III.  The 
amount  of  the  separate  debt  due  from  Hickman  to  Bailey 
should  not  be  deducted  from  the  amount  of  the  two  notes  first 
mentioned,  because  it  wcls  a  separate  debt;  nor  should  the 
$224,75  be  deducted  because  that  was  paid  by  Bailey  in  his 
own  wrong.  The  plaintiff  should  therefore  have  a  decree  for 
the  amount  of  the  two  notes,  and  interest.  lY.  No  deduction 
should  be  made  for  any  pretended  debt  from  Tisdall  and  Hick- 
man to  Bailey.  But  if  any  such  deduction  should  be  made, 
the  account  should,  on  the  most  favorable  view  for  the  defen- 
dants, be  stated  as  follows : 

Taxes  $34,06 

Rent  128,00 

Willett  note  119,60 


$281,66        Amts.  of  2  notes  $660,00 

281,66 


Amt.  of  decree  for  plff.  $268,34 
Y.  But  no  such  deduction  should  be  made;  because  the 
plaintiff  is  a  judgment  creditor,  and  should  not  be  postponed  to 
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By  the  Courts  Strong,  P.  J.  Although  the  plaintiff  doee 
not,  in  his  bill  of  complaint,  directly  impeach  the  sale  from  the 
defendants  Tisdall  &  Hickman  to  the  defendant  Bailey,  yet  he 
calls  for  a  full  disclosure  of  all  the  particulars  of  that  transact 
tion.  As  a  creditor's  bill  is  for  discovery  as  well  as  relief,  the 
plaintiff  is  at  liberty  to  avail  himself  of  any  objections  to  a  pro- 
ceeding on  the  part  of  the  defendants  affecting  his  rights,  al- 
though they  may  not  have  been  specified  by,  or  even  generally 
charged,  in  the  bill  The  rule  results  from  the  necessity  of  the 
case ;  as  a  creditor  cannot  be  supposed  to  be  thoroughly  ac- 
quainted with  the  conduct  of  his  debtor  towards  third  persons ; 
especially  when,  as  is  generally  the  case  in  fraudulent  transac- 
tions, eflbrts  are  made  to  conceal  the  circumstances  from  the 
public.  The  call  for  an  account  of  the  disposition  of  the  prom- 
issory notes  given  on  the  sale,  and  the  objections  raised  to  the 
manner  in  which  it  was  alleged  by  Hickman  and  Bailey  they 
had  been  satisfied,  cannot  be  construed  into  an  admission  by 
the  plaintiff  of  the  fairness  of  the  sale,  or  its  conclusiveness  as 
to  his  rights.  A  transfer  of  goods  for  the  use  of  the  persons 
making  the  same,  although  void  as  to  their  creditors,  is  yet 
valid  as  between  the  parties.  The  notes  given  for  the  purchase 
money,  to  the  vendors,  are  choses  in  action  belonging  to  them, 
and  until  they  are  passed  to  an  innocent  holder,  for  a  new  con- 
sideration advanced  by  him,  may  be  reached  by  a  creditor's 
bill.  True,  the  goods,  while  in  the  hands  of  a  fraudulent  ven- 
dee, may  be  seized  and  sold  under  an  execution  of  one  who 
was  a  creditor  of  the  vendor  at  the  time  of  the  fraudulent  sale. 
But  when,  as  in  this  case,  the  goods  are  subsequently  exposed 
for  sale  for  a  considerable  period  of  time,  and  many  of  them 
doubtless  sold,  and  the  residue,  if  any,  so  far  mingled  with  other 
goods  that  they  cannot  be  identified,  and  especially  when  an 
execution  actually  issued  has  proved  unavailing,  the  creditor's 
only  remedy  is  for  the  value  of  the  goods,  in  some  shape  or 
other.    A  voluntary  assignee  for  the  benefit  of  the  creditors 
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cannoC  object  to  a  previous  sate,  altboagh  fraudulent ;  because 
his  title  proceeds  from  the  assignor,  whose  interest  is  bound  by 
the  sale.  But  the  right  of  the  creditor  is  secured  by  the  stat- 
ute, and  that  cannot  be  affected  by  the  mere  fact  that  the  goods 
have  been  removed  beyoud  his  reach  before  he  could  assail  the 
transaction,  for  the  protection  of  his  rights.  There  cannot  be  a 
doubt  that  the  value  of  such  goods  can  be  obtained  through  a 
creditor's  bill  when  the  vendee  is  a  party.  {Edmeston  and  Rid' 
die,  ex'rs,  v.  Lyde  4*  Walton,  1  Paige,  637.)  And  that  is  all 
for  which  the  plaintiff  calls  in  this  case.  It  is  therefore  mani* 
festly  proper  to  consider  all  the  circumstances,  in  order  to  deter- 
mine whether  Tisdall  d&  Hickman,  or  the  plaintiff  as  their 
unsatisfied  judgment  creditor,  have  not  a  claim  against  Bailey 
for  the  value  of  the  goods  sold  to  him,  which  the  plaintiff  has 
an  equitable  right  to  have  enforced  towards  the  satisfaction  of 
his  judgment.  It  is  evident  that  the  firm  of  Tisdall  &  Hick- 
man became  insolvent  a  considerable  period  before  the  time  of 
the  sale.  That  took  place  on  the  13th  of  April,  1843.  Hick- 
man informed  the  witnesses  Byrne  and  Major  that  the  firm  had 
intended  and  prepared  to  fail  in  the  middle  of  the  previous  Feb* 
ruary,  and  that  they  would  have  done  so  had  it  not  been  for 
the  assistance  of  Rogers  ic  Co.  of  Philadelphia.  Bailey  stated 
to  the  witness  Roberts  that  he  had  been  aware  of  their  embar- 
rassments for  some  time  previous  to  the  sale,  and  that  latterly 
he  had  not  borrowed  any  money  for  their  accommodation* 
There  can  be  no  doubt  that  the  firm  was  hopelessly  insolvent 
at  the  time  of  the  sale.  Under  these  circumstances  they  exe- 
cuted a  bill  of  sale  of  all  their  stock  in  trade,  and  the  articles 
of  personal  property  in  their  two  coal  yards,  to  Bailey,  who  was 
Hickman's  brother-in-law,  and,  as  he  himself  said,  was  not 
worth  any  thing,  for  the  sum  of  $1100.  No  reason  is  assigned 
for  this  extraordinary  transaction,  by  any  of  the  parties.  It 
was  concocted  and  arranged  in  so  private  a  manner  that  the. 
sale  was  not  known  to  Mr.  Pirn,  the  principal  clerk  of  the  firm, 
until  he  was  called  to  subscribe  his  name  as  a  witness,  although 
he  was  so  much  in  their  confidence  that  they  constituted  him 
one  of  their  general  assignees  some  five  days  afterwards. 
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ley  paid  no  money  at  the  time,  but  gave  his  four  proDiiasory 
notes  without  security,  each  for  one  fourth  part  of  the  purchase 
money,  payable  to  Tisdali  &  Hickroan  or  order,  two  payable 
in  sixty  days,  and  two  in  ninety  days  after  date.  The  notes 
were  divided  between  the  partners  within  an  hour  after  they 
were  given,  and  on  the  following  day  Tisdali  endorsed  the  two 
allotted  to  him  to  his  father,  and  Hickman  delivered  the  other 
two  to  his  brother-in-law,  the  defendant  Bailey.  It  is  said,  al- 
though by  no  means  satisfactorily  proved,  that  the  firm  was 
indebted  to  Tisdall's  father  to  the  amount  of  one  of  the  notes : 
if  so,  that  was  adl  that  was  paid  to  the  creditors  of  the  firm ;  if 
otherwise,  the  creditors  received  no  part  of  the  purchase  money. 
Now  I  am  not  disposed  to  judge  harshly  of  the  motives  of  par- 
ties, merely  from  the  evidence  adduced  in  a  court  of  justice. 
I  am  aware  that  it  often  happens,  sometimes  from  the  inatten- 
tion of  the  parties  or  their  counsel,  and  sometimes  from  the 
strictness  of  the  rules  of  evidence,  that  we  have  not  a  full  his- 
tory of  the  case.  But  here  we  have  the  statements  of  the  par- 
ties themselves,  that  is,  of  Hickman  and  Bailey,  both  of  whom 
have  answered  under  oath,  and  one  of  them  has  been  exam- 
ined as  a  witness  for  the  other ;  and  it  is  but  fair  to  presume 
that  they  have  stated  all  that  could  be  urged  in  their  defence. 
But  after  giving  all  due  credit  to  their  statements,  I  am  satis- 
fied that  there  was  a  palpable  attempt  to  defraud  the  creditors 
of  Tisdali  d&  Hickman.  The  goods  were  placed  beyond  (he 
reach  of  the  creditors,  and  there  was  an  evident  design  that 
the  avails  should  be  effectually  secured  for  the  use  of  the 
debtors. 

Was  this  fraudulent  design  known  to  Bailey,  and  did  he  aid 
in  its  accomplishment?  He  had  every  opportunity  of  becom- 
ing fully  acquainted  with  the  circumstances  of  Tisdali  d&  Hick- 
man previous  to,  and  at  the  time  of,  the  sale.  He  had  been  on 
intimate  terms  with  Hickman  from  the  year  1833.  They 
boarded  in  the  same  house,  in  1840.  Hickman  married  Bailey's 
sister  in  1841.  Bailey  resided  in  Hickman's  family  from  Au* 
gust,  1842,  until  the  time  of  the  sale.  During  that  period  Bai- 
ley was  almost  daily  in  the  store  of  Tisdali  ic  Hickmani  often 
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transacted  business  for  them,  and  had  free  access  to,  and  occa- 
sionally examined,  their  books ;  and  immediately  after  the  sate 
Bailey  employed  Hickman  as  clerk.  He  was  of  course  an  ac- 
tor in  an  unusual  and  unexplained  sale  and  purchase,  and 
consummated  the  purchase  in  a  manner  which,  if  it  was  not 
unprecedented,  was  at  least  very  singular.  The  inference  from 
all  this  is  irresistible,  that,  let  him  shut  his  eyes  as  much  as  he 
pleased,  he  must  have  known  that  the  object  of  Tisdall  &  Hick- 
man, in  making  the  sale,  and  receiving,  dividing  and  appropri- 
ating the  proceeds,  was  to  defraud  their  creditors,  and  that  be 
intentionally  aided  them  in  effecting  their  design. 

The  question  is,  whether  Bailey  can  be  permitted  to  turn 
these  circumstances  to  his  own  advantage  so  as  to  obtain  a  pre- 
ference over  the  fair  and  honest  creditor  of  the  fraudulent  debt- 
ors ?  It  would  be  most  unconscientious — it  would  be  a  disgrace 
to  the  administration  of  our  laws — if  he  could  be  permitted  to 
do  so.  It  is  a  clear  principle  of  equity  and  justice  that  no  man 
shall  be  allowed  to  profit  by  his  own  fraudulent  acts,  or  the 
fraudulent  acts  of  another  in  which  he  knowingly  participates. 
This  #ould  be  a  sufficient  reason  why  Bailey  should  not  be  al- 
lowed to  interpose  his  demands  against  Hickman  individually, 
if  they  had  been  clearly  proved,  nor  the  payment  of  money  to 
him  to  carry  out  the  fraud,  so  as  to  prevent  the  plaintiff  from 
enforcing  his  claim  for  so  much  of  the  proceeds  of  the  goods  of 
the  firm  as  has  not  been  paid  to  the  firm  or  its  creditors.  For 
this  reason  alone  the  plaintiff  would  be  entitled  to  the  relief 
called  for  by  his  bill. 

But  it  may  be  well  in  a  case  circumstanced  like  the  present, 
to  consider  the  facts  and  the  principle  on  which  Bailey  seeks 
to  protect  himself  from  the  payment  of  any  part  of  the  plain- 
tiff's judgment.  Bailey  claims  that  he  had,  at  the  time  when 
the  bill  was  filed,  several  demands  against  the  firm,  which 
should  at  all  events  be  credited  to  him.  And  he  also  alleges 
that  he  had  at  the  time  of  the  sale  several  claims  against  Hick- 
man individually,  and  that  the  two  notes  which  were  allotted 
to  Hickman  were  satisfied  partly  by  those  claims,  and  the  resi- 
due by  money  paid  to  him  at  the  time. 
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There  is  no  satisfactory  evidence  that  the  firm  was  inddrted 
at  all  to  Bailey,  at  the  time  of  the  sale.  The  fact  that  negotia- 
ble notes  for  the  full  amount  of  the  purchase  money  were 
given  to  the  vendors,  who  were  known  to  be  insolvent,  is 
strong,  if  not  conclusive,  to  show  that  nothing  was  then  due  to 
the  vendee.  It  is  satisfactorily  proved,  however,  that  subee^ 
quent  to  the  sale  Bailey  paid  a  note  for  $119,60,  which  he  had 
previously  given  for  the  benefit  of  the  firm,  and  also  rents  and 
taxes  accruing  before  the  sale,  amounting  to  $157,06.  He  is, 
I  think,  equitably  entitled  to  have  those  sums  credited  to  him, 
and  is  only  accountable  to  the  plaintiff  for  the  balance,  amounts 
ing  to  $273,30,  with  the  interest. 

But  as  far  as  relates  to  Bailey's  demands  against  Hickman 
individually,  I  am  by  no  means  convinced  that  they  remained 
unsatisfied  at  the  time  of  the  sale.  Those  demands  were,  Ist 
the  amount  of  a  note  alleged  to  have  been  given  by  Hickman 
to  Bailey  for  money  lent,  dated  February  3d,  1841,  for  the 
principal  sum  of  $183,87,  and  2d.  the  amount  of  an  account 
for  goods  purchased  by  Bailey  for  Hickman  and  his  wife  in 
England,  and  for  which  he  paid  $113,50.  I  am  in<5lined  to 
think  that  the  note  was  actually  given  for  money  supposed  to 
be  due  at  the  time  it  bears  date.  Bailey  and  Hickman  both 
swear  positively  to  the  fact,  and  there  is  no  direct  evidence  to 
contradict  them  in  this  particular.  The  circumstances  stated 
by  them  are  unusual,  but  they  may  be  explained  by  the  inti- 
macy existing  between  them,  and  the  confidence  which  they 
reposed  in  each  other.  Besides,  the  note  was  produced  in  evi- 
dence and  its  genuineness  was  proved.  So  also  I  think  the 
evidence  is  sufficient  to  prove  the  account  for  purchases  made 
in  England.  But  the  great  and  insurmountable  objection  to 
the  allowance  of  these  charges  is,  that  it  is  no  where  stated,  in 
the  language  of  several  of  our  statutes,  and  as  it  should  have 
been  averred,  if  true,  in  a  matter  surrounded  by  so  many  sus- 
picious circumstances,  that  they  Were  due  "^  over  and  abofe  all 
discounts."  It  seems  singular  that  the  requisite  question  to 
elicit  information  on  this  point  was  not  asked,  but  notwithstand- 
ing, I  think  the  statement  would  have  been  volunteered  if  it 
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could  have  been  truly  made.  For  any  thing  that  appears, 
there  may  have  been  set-offs.  There  was  at  least  one.  Bailey 
had  boarded  with  Hickman  from  August,  1842,  to  April,  1843, 
about  eight  months,  and  for  which  confessedly  nothing  had 
been  paid.  Hickman  says  that  "  where  they  both  came  from 
in  England,  such  a  thing  as  charging  a  relative  board  is  not 
known,  whatever  his  circumstances  may  be.^  That  may  all 
be  true  and  right  enough,  where  the  board  is  actually  given  by 
the  relative,  but  it  would  be  considered  wrong,  probably  in 
England,  and  certainly  in  this  country,  when  it  is  at  the  ex- 
pense of  his  creditors.  There  a  man  should  be  just  before  he 
is  generous,  if  that  may  be  called  generosity  which  is  at  the 
expense  of  another.  But  the  generosity  in  this  case  seems  to 
have  been  all  on  the  side  of  the  insolvent  debtor.  The  credi- 
tor, while  receiving  his  board  gratuitously,  thought  proper  to 
charge  his  relative  seven  per  cent  interest,  and  also  to  demand 
payment  for  articles  of  wearing'  apparel  which  he  had  pur- 
chased for  his  own  sister  about  the  time  of  her  marriage. 
There  is,  at  any  rate,  strong  reason  to  infer  that  the  two  claims 
in  question  had  been  fully  satisfied  in  some  way  or  other,  (al- 
though possibly  they  had  not  been  directly  paid,)  before  the 
sale.  As  Bailey  had  known  for  some  time  previous  to  that 
transaction  that  the  firm  was  insolvent,  and  had  on  that  ac- 
count refused  to  make  loans  for  them,  it  is  by  no  means  prob- 
able that  he  would  have  postponed  the  settlement  of  his  claims 
so  long.  Besides,  if  Hickman  had  been  indebted  to  him  at  the 
time,  he  \rould  have  deducted  the  amount  from  the  purchase 
money,  and  have  given  his  notes  only  for  the  balance.  He 
would  not  have  been  restrained  then,  any  more  than  he  was 
the  next  day,  by  the  consideration  that  in  justice  the  money 
should  be  paid  to  the  creditors  of  the  firm.  From  these  cir- 
cumstances, we  are,  I  think,  warranted  in  drawing  the  infer- 
ence that  those  claims  had  been  previously  satisfied,  and  were 
resuscitated  for  the  occasion. 

If  Bailey  in  fact  paid  money  to  Hickman,  and  the  payment 
was  made  in  good  faith,  and  without  any  intention  to  defi'aud 
the  creditors  of  the  firm,  it  should  be  sustained.    But  I  am  not 
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satisfied  that  any  such  payment  of  money  was  made.  Bailey, 
it  is  true,  swears  positively  to  the  payment,  and  his  oath  is  re- 
sponsive to  the  bill.  In  such  case,  the  answer  is  evidence,  but 
it  is  by  no  means  conclusive.  It  may  be  controverted  by  other 
evidence,  or  by  the  circumstances  of  the  case,  which  may  be 
proved  by  other  testimony,  or  admitted.  Bailey's  statement  as 
to  the  alleged  payment,  contained  in  his  answer,  is  to  some  ex- 
tent at  variance  with  the  testimony  adduced  by  him.  He 
■ays  that  the  balance  due  on  the  two  notes  which  came  into 
the  possession  of  Hickman,  amounting  to  $224,75,  was  then, 
(April  14ih,  1843,)  paid  in  cash  by  him  to  Hickman,  and  the 
two  notes  were  delivered  to  him,  (Bailey,)  at  the  time  of  the 
settlement.  The  allegation  is  material,  as  it  would  have  been 
singular  for  Hickman  to  surrender  both  notes  before  the  whole 
amount  had  been  satisfied.  Hickman  says  the  same  in  his 
answer,  but  he  says  in  his  evidence  that  $170  only  was  paid 
at  the  time,  and  the  balance  a  few  days  afterwards.  His  evi- 
dence corresponds  with  the  endorsement  on  the  back  of  the 
note  which  he  gave  to  Bailey ;  and  both  contradict  the  an- 
swer. The  discrepancy  is  not  of  itself  very  material,  but  taken 
in  connexion  with  other  circumstances,  has  a  tendency  to  dis- 
credit the  answers,  and  to  destroy  their  efiect.  It  seems 
strange  that  Bailey,  after  having  given  his  iM>te  payable  in 
ninety  days,  should  have  paid  it  immediately.  If  he  had  been 
in  affluent  circumstances,  with  the  ready  command  of  money, 
and  Hickman  had  needed  it  to  answer  some  pressing  emergen- 
cy, the  immediate  payment  would  have  been  natural  enough. 
But  Bailey  had  stated  to  the  witness  Roberts,  within  the  pre* 
ceding  year,  "  that  he  was  not  worth  any  thing,  and  that  be 
could  not  get  any  thing  to  do ;"  and  Hickman  had  asked  the 
same  witness  if  he  knew  of  any  one  who  would  be  likely  to 
want  Bailey's  services,  or  would  give  him  employment  It  is 
evident  that  he  was  not  engaged  in  any  business,  and  it  is  by 
no  means  probable  that  he  had  the  command  of  money.  Nor 
does  it  appear  that  Hickman  intended  to  appropriate  the 
money  to  answer  any  existing  pressing  necessity.  Oo 
the  contrary  it  is  to  be  inferred  from  what  he  says  that  be 
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used  it  for  the  purpose  of  answering  future  expenditures. 
Neither  is  it  at  all  probable  that  Bailey  would  pay  the  whole 
aroount  of  notes  due  at  a  future  day,  leaving  unsatisfied  and 
unsecured  taxes  and  rents  to  a  considerable  extent,  due  from 
the  payee  and  his  partner,  who  were  insolvent,  and  which 
would  still  continue  a  lien  on  the  property  for  which  the  notes 
were  given.  The  whole  seems  so  improbable  that  we  are  bound 
to  reject  the  allegation  made  in  Bailey's  answer  as  to  the  pay- 
ment of  the  two  hundred  and  twenty-four  dollars  and  seventy- 
five  cents,  unless  it  is  satisfactorily  supported  by  olher  evidence. 
I  have  ah'eady  stated  that  Hickman's  account  of  the  alleged 
payment  difiers  from  that  given  by  Bailey.  Hickman,  however, 
says  that  the  whole  was  eventually  paid.  I  have  given  some 
effect  to  his  evidence  on  another  point,  where  it  was  supported 
by  the  circumstances,  and  seemed  probable.  In  such  case  a 
discredited  witness  may  be  believed.  But  it  is  different  when 
an  allegation  is  supported  by  his  evidence  alone,  or  principally, 
when  confessedly  there  can  be  no  one  to  contradict  what  he 
says,  if  untrue,  and  where  his  statement  is  in  effect  contradicted 
by  the  attending  circumstances.  Hickman  is  expressly  contra- 
dicted as  to  his  former  assertion  of  an  important  fact,  which,  if 
it  existed  at  all,  must  have  been  known  to  and  remembered  by 
him,  by  two  unimpeached  witnesses.  He  swears  that  he  never 
said  to  those  witnesses  that  his  firm  was  prepared  to  fail  in 
February,  1843.  Each  of  the  rebutting  witnesses  swears  ex- 
pressly that  he  did  make  such  declaration  to  them.  The 
assistant  vice  chancellor  supposes  that  the  declaration  related 
to  a  collateral  matter,  and  therefore  could  not  be  controverted. 
And  he  directed  that  the  contradictory  testimony  should  be 
struck  out  of  the  case.  It  is  true  that  a  witness'  evidence  de- 
nying a  supposed  allegation  by  him  in  a  collateral  matter  can- 
not be  controverted  by  other  evidence.  The  rule,  however,  is 
one  of  convenience,  not  of  justice  to  the  witness ;  for  it  is  as 
discreditable  to  him  to  swear  falsely  in  a  collateral  matter  as  in 
something  having  a  direct  bearing  upon  the  merits  of  the  con- 
troversy. The  subject  to  which  the  declaration  in  this  case 
referred  was  not,  however,  entirely  collateral ;  it  was  material 
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to  determine  whether  Bailey  in  fact  suffered  claims  against  a 
known  insolvent,  having,  however,  the  means,  and  no  doubt 
the  will,  to  pay  them,  to  remain  unsatisfied  from  that  time 
until  the  14th  of  the  following  April,  and  was  entitled  to  con- 
siderable weight  in  the  decision  of  that  question.  The  evidence 
ordered  to  be  struck  out  must,  therefore,  be  restored.  And  with 
that  evidence  and  the  attending  circumstances,  the  testimony 
of  Hickman  is  insufficient  to  establish  the  allegation  of  pay- 
ment. If,  however,  the  alleged  payment  had  been  fully  made 
out,  it  could  not  avail  the  defendant  Bailey,  as  it  would  have 
been  evident  that  it  must  have  been  made  to  carry  out  an 
intent  to  defraud  the  creditors  of  the  firm,  with  which  he  was 
fully  acquainted,  and  in  which  he  participated. 

It  was  contended  on  the  argument,  by  the  counsel  for  Hick- 
man and  Bailey,  that  copartners  have  a  right  to  appropriate, 
by  mutual  consent,  their  joint  property  to  the  payment  of  debts 
owing  by  them  individually,  leaving  those  of  the  partnership 
unsatisfied.  That  may  be  true  where  the  firm  is  solvent,  and 
sufficient  is  left  to  satisfy  the  joint  debts.  Nothing  like  insol- 
vency was  disclosed  in  the  cases  of  Laverty  v.  Burr^  (1  Wend. 
529,)  and  Vallet  v.  Parker,  (6  Id,  615,)  nor  affected  the  point 
in  controversy  in  Everingham  v.  Ainsworth,  (7  Id.  326,)  which 
were  cited  by  the  late  assistant  vice  chancellor  when  this  cause 
was  decided  by  him.  But  the  rule  in  England  in  cases  of 
bankruptcy  is  uniform,  that  the  primary  distribution  must  be 
made  to  the  joint  creditors.  I  cannot  see  why  the  same  prac- 
tice should  not  prevail  in  this  state,  in  cases  of  insolvency.  It 
would  be  manifestly  just,  and  in  accordance  with  well  settled 
principles.  The  funds  of  the  partnership  belong  to  the  firm,  to 
the  extent  of  its  liabilities.  When  the  liabilities  exceed  the 
effects,  the  whole  are  joint  property.  It  is  clearly  settled  that 
the  joint  creditors  have  then  the  first  equitable  claim  upon  the 
whole,  for  the  satisfaction  of  their  debts.  The  creditors  of  the 
partners  individually  have  such  claim  only  upon  their  property 
as  individuals.  That  is  only  the  surplus,  where  there  is  any, 
and  where  there  is  none,  there  is  nothing  to  which  it  can  attach. 
In  all  cases  of  coercive  measures,  whether  at  law  or  in  equity, 
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these  rules  control.  (3  Vesey,  238.  4  Id.  396.  17  Id.  115, 
193,  407.  1  Wight.  Exck.  Rep.  50.  4  John.  Ch.  Rep.  525. 
16  John.  Rep.  106.  3  Denio's  Rep.  125.  3  Kent's  Com.  37.) 
Can  rules  so  manifestly  just  be  subverted  by  the  agency  of  the 
partners  and  their  separate  creditors,  to  the  prejudice,  and  with- 
out the  consent,  of  those  having  claims  against  the  firm  ?  That 
point  was  discussed  in  WaJceman  v.  Orover,  (4  Paige,  23,) 
which  was  the  case  of  a  voluntary  assignment  of  partnership 
effects  for  the  benefit  of  the  creditors.  It  was  supposed  by  the 
counsel  for  one  of  the  complainants  that  a  preference  was  given 
to  the  payment  of  an  individual  over  several  of  the  joint  debts  ; 
and  it  was  contended  that  the  assignment  was  so  far  invalid. 
The  chancellor  said  that  the  question  was  one  of  great  impor- 
tance to  the  commercial  community ;  but  he  declined  deciding 
It,  on  the  ground  that  it  did  not  necessarily  arise,  and  was  not 
the  main  point  in  the  cause.  It  w^as  again  raised  by  the  counsel 
for  the  same  party  when  the  case  came  before  the  court  for  the 
correction  of  erroi-s.  (11  Wend.  187.)  The  counsel  for  the 
other  parties  did  not  controvert  the  law,  but  denied  its  applica- 
bility to  the  facts  of  the  case.  Judge  Sutherland,  who  gave  the 
leading  opinion,  declined  discussing  the  point,  for  the  reasons 
assigned  by  the  chancellor.  Senator  Edmonds  said  that  a 
direction,  in  an  assignment  of  an  insolvent  firm,  to  pay  an  in- 
dividual debt  of  one  of  the  partners,  ''  might  be  held  void  as  to 
partnership  creditors,  but  this  would  be  on  the  principle  that 
the  partnership  property  must  fivH  go  to  pay  partnership  debts.*' 
Independently  of  authority,  I  cannot  see  on  what  principle  an 
act  which  is  clearly  a  misapplication  of  a  fund  to  the  prejudice 
of  those  who  have  an  equitable  claim  to  it,  can  be  sustained. 
True  the  partners,  even  when  they  are  insolvent,  have  the 
general  power  to  sell  the  partnership  effects.  This  is  necessary 
for  the  protection  of  bona  fide  purchasers ;  and  besides,  when 
the  sale  is  for  a  new  and  sufficient  consideration,  the  funds  are 
not  in  fact  diminished.  The  purchase  money  received  by  the 
partners  supplies  the  place  of  the  article  sold.  But  it  is  other- 
wise where  the  property  is  applied  in  payment  of  an  antecedent 
individual  debt.     The  alleged  power  to  do  that  has  not  the 
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same,  nor  indeed  any  sound  reason,  to  support  it.  losolfent 
partners  should  be  considered  as  holding  their  joint  properly  for 
the  benefit  of  their  joint  creditors ;  and  a  misappropriation  should 
be  deemed  in  fraud  of  the  implied  trust.  Unfortunately  the 
protection  of  the  rights  of  creditors  is  often  the  last  considera- 
tion with  insolvents.  When  they  become  satisfied  of  their 
inability  to  pay  their  debts,  their  remaining  property  is  fre- 
quently diverted  to  inequitable  purposes,  or  squandered  with 
reckless  profusion ;  so  that  the  confiding  creditor  when  driven 
to  a  lawsuit,  finds  at  the  end  of  it  nothing  but  "  a  beggarly 
account  of  empty  boxes."  The  power  of  insolvents  over 
property  which  justly  belongs  to  their  creditors  ought  not  to  be 
extended. 

If,  as  some  of  the  authorities  indicate,  the  prior  lien  of  a  joint 
creditor  can  be  enforced  only  through  the  medium  and  for  the 
benefit  of  a  dissenting  partner,  then  it  would  seem  to  follow 
that  an  assent  by  all  the  partners  to  transfer  their  property  to 
pay  an  individual,  in  preference  to  a  partnership,  debt,  might 
give  validity  to  the  transaction.  It  could  not  be  successfully 
attacked  by  the  joint  creditors.  But  although  one  object  of  es- 
tablishing the  rule  may  have  been  to  protect  the  interests  of  the 
partners,  yet  I  conceive  that  it  was  designed  for  other  and  par- 
amount considerations.  Why  should  a  rule  for  the  distribution 
of  property  have  reference  to  the  partners,  who,  when  insolvent, 
have  in  reality  no  interest  in  it,  rather  than  to  the  creditors, 
who,  according  to  acknowledged  equitable  principles,  should 
be  alone  interested  in  its  proper  destination  ?  Chancellor  Kent 
says,  (3  Kenfs  Com.  65,)  "  The  basis  of  the  general  rule  is, 
that  the  funds  are  to  be  liable  on  which  the  credit  was  given. 
In  contracts  with  a  partnership,  the  credit  is  supposed  to  be 
given  to  the  firm  ;  but  those  who  deal  with  an  individual 
member  rely  on  his  sufiiciency."  Another  reason  is,  that  the 
partnership  funds  are  generally  benefited,  sometimes  created, 
by  the  partnership  debts;  seldom  by  those  due  from  individual 
partners.  Until  I  am  overruled  by  the  highest  authority,  I 
shall  hold  that  the  right  to  the  priority  in  question  is,  as  it 
should  be,  for  the  benefit  of  the  partnership  creditorS|  and  can- 
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not  be  impaired  by  any  consideration  having  reference  to  the 
interests  of  the  partners,  or  their  individual  creditors.  The 
assistant  vice  chancellor,  ivhile  admitting  that  the  members  of 
an  insolvent  partnership  cannot  assign  their  property  to  pay  an 
individual,  in  preference  to  a  joint  debt,  supposes  that  they  may 
divide  the  funds  among  themselves,  and  that  then  each  may 
apply  the  part  allotted  to  him  in  a  preferred  payment  of  his 
separate  debts.  But  what  have  they  to  divide  7  Chancellor 
Kent  says,  (3  Kent^s  Com.  64,)  '^  The  partnership  debts  are  to 
be  settled  before  any  division  of  the  funds  takes  place."  When 
the  funds  are  insufficient  to  pay  such  debts  there  is  no  surplus, 
nothing  to  divide,  unless  the  partners  are  authorized  to  ap- 
propriate to  each  other  property  equitably  belonging  to  their 
creditors.  The  joint  interests  of  the  firm  are  distinct  from  the 
separate  interests  of  the  members.  By  effecting  a  division,  the 
firm  would  be  making  a  present  to  the  individual  members.  A 
gift  to  a  stranger,  to  the  prejudice  of  the  creditors,  would  be 
ineffectual  as  to  them :  why  would  not  a  donation  to  each  part- 
ner be  equally  so  ?  If  we  should  hold  that  partners  could  not 
so  assign  their  property  as  to  give  a  preference  to  individual, 
over  joint  creditors,  and  yet  that  they  could  divide  it  among 
each  other,  and  then  that  each  might  apply  the  part  allotted 
to  him  in  payment  of  his  separate  debts,  leaving  the  joint 
debts  unsatisfied,  it  would  be  deciding  that  an  object  inequita- 
ble in  itself  might  be  accomplished  by  indirect,  which  could  not 
be  effected  by  direct  means ;  contrary  to  a  general,  although 
possibly  not  a  universal  rule.  My  impression  is  that  a  division 
between  the  partners  would  not  relieve  the  property  while  in 
their  possession  from  the  equitable  priority  of  the  lien  of  the 
joint,  over  the  separate,  creditors,  nor  authorize  them  to  apply 
it  to  individual  purposes.  It  certainly  would  not  if  the  division 
should  be  made  expressly  with  that  design.  Then  a  transfer 
to  an  individual  creditor  in  payment  of  an  antecedent  debt, 
with  a  knowledge  of  such  design,  would  not  enable  him  to 
hold  it  discharged  from  the  equitable  lien  of  the  partnership 
creditors.  A  sale  of  the  divided  property.  By  either  partner,  to  a 
person  not  hating  notice,  for  a  valuable  new  consideration, 
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would  undoubtedly  pass  the  title  free  from  the  lieu.  But  that 
is  not  this  case.  Vice  Chancellor  Plomer  supposes,  in  the  case 
cited  by  the  late  assistant  vice  chancellor,  {Ex  parte  Peate,  1 
Mad.  Ch,  Rep.  346,)  that  a  division  of  the  partnership  effects 
for  individual  purposes  might  be  valid,  if  fairly  made,  and  no 
fraud  takes  place.  But  how  can  a  transaction  be  fair  and 
without  fraud,  which  is  expressly  designed  to  avoid  an  equi- 
table lien?  It  appears  to  me,  with  great  deference,  that  the 
qualification  destroys  the  rule. 

If  there  is  no  precedent  in  favor  of  the  rule  restricting  the 
action  of  partners  and  their  separate  creditors  under  such 
circumstances  as  exist  in  the  present  case,  the  principle  is  so 
evidently  just  and  equitable  that  I  am  disposed  (in  the  absence 
of  any  well  settled  rule  to  the  contrary)  to  make  one.  If  sus- 
tained I  cannot  entertain  a  doubt  but  that  it  will  be  productive 
of  good. 

So  much  of  the  decree  of  the  late  assistant  vice  chancellor 
as  directed  a  dismissal  of  the  bill  with  costs  as  to  the  defen- 
dants Hickman  and  Bailey,  must  be  reversed,  with  costs.  A 
receiver  must  be  appointed  in  the  usual  manner,  and  with  the 
usual  powers.  Bailey  must  pay  over  to  the  receiver  the  sum 
of  two  hundred  and  seventy-three  dollars  and  thirty  cents,  with 
interest  from  the  13th  of  April,  1843,  to  be  appropriated  on  the 
plaintiff's  judgment  against  Tisdall  and  Hickman.  And  the 
defendants  must  pay  the  plaintiff's  costs. 
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Oysten  planted  by  an  indiTidual  in  a  bed  clearly  designated  and  marked  out  in 
navigable  waten,  which  are  free  for  all  the  inhabitants  of  the  state,  are  the 
property  of  the  person  planting  them ;  and  he  may  maintain  trespass  against 
another  for  remoTing  them. 
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If  oytten  have  previously  existed  in  their  native  state,  on  a  particular  ground,  a 
person  cannot  deprive  the  public  of  the  right  to  take  them,  by  depositing  others 
in  the  same  place.  But  if  none  were  there  before,  the  privilege  vvill  be  con- 
■ideied  as  having  been  created  by  such  person,  and  as  having  never  belonged 
to  the  public. 

And  other  persons  cannot  impair  the  title  of  the  first  occupant,  to  the  oysterv, 
by  depositing  others  in  the  same  place,  knowing  that  such  occupant  had,  at 
the  time,  similar  property  there,  and  with  an  intent  so  to  mingle  the  two  kinds 
together,  that  neither  could  be  identified. 

Motion  by  the  defendants  for  a  new  trial.  The  action  was 
trespass  de  bonis  asportatis^  for  taking  and  carrying  away  the 
plaintiff 's  oysters  from  their  grounds  at  Prince's  Bay.  The  cause 
was  tried  at  the  Richmond  circuit,  in  June,  1846,  before 
Edmonds,  circuit  judge.  The  facts  appearing  in  evidence,  on 
the  trial,  are  sufficiently  stated  in  the  opinion  of  the  court  It 
appeared  from  the  proofs,  and  was  admitted  on  both  sides,  that 
the  locus  in  quo  was  land  covered  by  the  public  watere  of  this 
state  far  below  low  water  mark  at  Prince's  Bay,  between  Staten 
Island  and  New  Jersey,  and  was  a  public  highway.  It  also 
appeared  that  there  was  formerly  a  natural  growth  of  oysters 
there,  but  that  there  had  been  none  for  several  years.  When 
the  proofs  were  closed  the  defendant's  counsel  insisted  that  the 
action  could  not  be  sustained,  for  these  reasons :  I.  That  the 
locus  in  quOy  being  a  public  highway,  the  right  of  fishing  was 
free  and  could  not  be  restrained  by  any  exclusive  appropriation 
by  any  individual ;  but  if  any  such  right  could  be  thus  obtained} 
it  bad  been  acquired  by  the  defendants  by  means  of  their  prior 
appropriation  and  occupancy,  and  they  could  not  be  liable  in 
trespass.  2.  That  at  most  the  plaintiffs  were  tenants  in  com- 
mon with  the  defendants  in  respect  to  the  oysters  taken,  and 
that  they  could  not  maintain  trespass  against  their  co-ten- 
ants. 3.  That  the  plaintiffs  having  intermingled  their  oysters 
with  the  defendants,  without  their  consent,  the  whole  had  be- 
come the  property  of  the  defendants  ;  and  the  counsel  requested 
the  judge  so  to  instruct  the  juiy,  if  they  should  so  find  the 
fact  4.  That  if  the  jury  should  find  that  |be  defendants  had 
converted  any  of  the  plaintiff's  oysters  by  a  sale,  the  action 
«bould  have  been  assumpsit  for  money  bad  and  received^  orio 
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trover  for  the  conversion.  The  judge  refused  so  to  charge,  but 
charged  substantially  as  follows :  That  the  locus  in  quo  being 
public,  and  every  man  having  a  right  to  fish  there,  trespass 
could  not  be  maintained  for  merely  removing  the  oysters ;  oth- 
erwise every  man  who  should  be  industrious  enough  to  plant 
the  whole  bay  might  appropriate  the  whole  bay  to  his  own  use; 
every  man  having  a  right  to  remove  obstructions  to  his  own 
enjoyment  of  that  right,  and  for  that  removal  trespass  would 
not  lie.  But  if  he  did  more  than  merely  take  away,  if  he 
appropriated  to  his  own  use,  that  which  he  thus  removed,  tres- 
pass would  lie ;  and  therefore  the  question  for  the  jury  simply 
was  whether  the  defendants  had  appropriated  to  their  own 
use  the  plaintiffs'  oysters  which  they  had  thus  removed  from 
the  bay.  To  which  defendants'  counsel  excepted,  and  the  jury 
found  for  the  plaintiffs  $106  damages. 

jR.  N.  Morrison^  for  the  defendants. 

Lott  C.  Clarkj  for  the  plaintiffs. 

Bjf  the  Court,  Strong,  P.  J.  The  plaintiffs,  who  were  part- 
ners, had  for  several  years  previous  to  1844,  planted  oysters  in 
a  part  of  Prince's  Bay,  which  they  had  designated  by  stakes, 
and  had  subsequently  dredged  them  for  market,  so  far  as  ap- 
pears,  without  obstruction  from  others,  until  they  were  inter- 
rupted by  the  defendants  Elias  and  James  Fisher.  It  appears 
that  in  February,  1844,  the  oysters  which  had  been  previously 
planted  by  the  plaintiffs,  had  been  principally  removed.  It  is 
stated  by  one  of  the  defendants'  witnesses,  that  they  deposited 
0]rsters  on  the  ground  previously  occupied  by  the  plaintiffs,  some 
time  during  that  month.  That  fact  is  rendered  somewhat 
doubtful,  however,  by  the  statement  of  another  of  their  wit- 
nesses, who  testified,  that  when  the  defendants  threw  out  oys- 
ters on  the  ground,  in  May,  1844,  one  of  them  observed  that 
some  body  had  thrown  out  oysters  on  his  ground.  The  remark 
would  not  have  been  made,  if  he  had  done  that  himself.  It 
was  proved  that  the  plaintiffs  had  filled  the  ground  with  oys- 
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ters,  in  April,  1844,  and  that  two  of  the  defendants  threw  one 
load  on  the  same  ground,  in  May,  1844,  and  then  said,  that 
the  ground  was  filled,  and  they  would  throw  some  on  it  and 
have  their  share.  In  the  summer  of  1844,  the  defendants  Elias 
and  James,  against  whom  the  verdict  was  rendered,  took  five 
or  six  skiff  loads,  containing  twenty  bushels  each,  of  oysters 
from  the  ground  in  question,  and  carried  them  away.  From 
all  the  testimony,  I  think  it  clear,  that  these  were  the  oysters 
which  had  been  deposited  there  by  the  plaintiffs  in  April,  with 
the  exception  perhaps  of  a  small  quantity  which  had  been  in- 
tentionally mingled  with  them  by  the  defendants.  There  is  a 
contrariety  of  evidence  as  to  some  of  these  facts,  but  the  jury 
were,  I  think,  warranted  in  drawing  the  inferences  which  I 
have  stated.  The  question  is,  whether,  upon  these  facts,  the 
plaintiffs  can  maintain  this  suit.  It  was  decided  in  Fleet  v. 
Hegeman,  (14  Wetid.  42,)  that  oysters  planted  by  an  individ- 
ual in  a  bed  clearly  designated  and  marked  out  in  a  bay  or 
arm  of  the  sea,  which  is  a  common  fishery  to  all  the  inhabi- 
tants of  the  town  in  which  the  bay  is  situated,  are  the  property 
of  him  who  planted  them,  and  for  any  interference  with  them, 
trespass  lies.  The  reasons  upon  which  that  case  was  decided, 
are  equally  applicable  to  navigable  waters  which  are  free  for 
all  the  inhabitants  of  the  state.  It  is  not  against  the  common 
privilege  to  say  that  while  any  one  may  fully  exercise  it,  that 
does  not  give  him  the  right  to  take  property  which  another  has 
retlaimed  from  its  native  wild  state,  and  confined  within  his 
immediate  power,  so  as  to  prevent  its  escape.  If  oysters  had 
previously  existed  in  their  native  state  on  this  ground,  the  plain- 
tiffs could  not  have  deprived  others  of  the  right  to  take  them 
by  depositing  others  in  the  same  place.  But  if  there  had  been 
none  there  before,  the  privilege  had  been  created  by  the  plain- 
tiffs, and  had  never  belonged  to  the  public.  The  defendants, 
could  not  impair  the  plaintiffs'  title  to  the  oysters  by  depositing 
a  few  others  in  the  same  place,  knowing  that  the  plaintiffs  had 
at  the  time  similar  property  there,  and  with  an  intent  so  to 
mingle  the  two  together  that  neither  could  be  identified,  and 
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thus  enable  them  to  appropriate  the  property  of  others  to  their 
own  use.    (2  Rentes  Com.  365,  and  the  ccLses  there  cited.) 
}  The  learned  judge  charged  the  jury,  that  trespass  would  not 

lie  against  the  defendants,  for  taking  the  oysters  in  the  public 
waters,  but  that  the  action  could  be  maintained,  if  they  subse* 
quently  appropriated  them  to  their  own  use.  If  there  was  any 
error  in  the  charge,  it  was  in  favor  of  the  defendants,  and  for 
that  they  cannot  obtain  a  new  trial. 

New  trial  denied. 


Same  Term.     Before  the  same  Justices, 
Burdick  vs.  Worrall. 

The  name  giren  to  an  action,  in  the  commencement  of  the  declaration,  is  men 
■urplusage.    The  lubstance  of  the  declaration  oontrola  the  form  of  action. 

Where  the  consequences  of  an  unlawAil  act  are  immediate,  he  who  does  the  uii> 
lawful  act  is  considered  as  the  active  doer  of  all  that  directly  follows.  He  ii 
the  causa  cansans,  and  a  trespasser. 

Where  a  declaration  charged  that  the  defendant  drove  a  wagon,  on  the  highway, 
against  a  carriage  in  which  the  plaintiff  was  riding,  by  means  of  which  she 
was  thrown  out  and  injured,  and  the  defendant,  in  his  plea,  averred  that  just 
before  the  collision  he  drove  his  wagon  on  the  right  side  of  the  centre  of  the 
road,  so  as  to  permit  the  carriage  in  which  the  plaintiff  was  riding  to  pass  with- 
out interference,  but  that  the  plaintiff's  carriage  was  not  kept,  and  seasonably 
turned,  to  the  right  of  the  centre  of  the  road,  and  thereby  they  came  in  contact 
with  each  other,  by  the  negligent  and  unlawful  manner  in  which  the  plaintiff's 
carriage  was  driven ;  which  caused  the  damage ;  Hdd^  that  although  there  was 
DO  positive  averment  that  the  plaintiff  was  carelessly  driving  on  the  wrong  side 
of  the  road,  and  thereby  caused  the  accident,  yet  that  the  plea  substantially 
averred,  (although  veiy  informally,)  that  the  defendant  was  on  the  right  side, 
and  the  plaintiff  on  the  wrong  side,  of  the  highway ;  and  that  it  was  certain  to 
a  common  intent,  which  is  ordinarily  sufficient,  in  a  plea  in  bar. 

Where  the  replication  to  such  plea  stated  that  the  travelled  part  of  the  highway 
was  filly  feet  wide ;  that  the  plaintiff  was  proceeding  easterly  at  the  rate  of  a 
mile  in  twelve  minutes,  and  the  defendant  westerly  at  the  rate  of  a  mile  in  four 
minntGs;  that  the  plaintiff's  wagon  was  within  one  foot  of  the  north  (to  her, 
left)  iida  of  the  travelled  part  of  the  highway ;  that  there  was  a  space  of  ths 
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tnvcUed  load  fifteen  ftet  wide  between  the  plaintiff's  wagon  and  the  ceatni 
over  which  the  defendant  might  have  paaeed,  without  interference  or  intermp- 
tion ;  and  that  the  defendant,  just  before  the  wagons  came  in  contact,  drove  his 
wagon  across  sach  last  mentioned  space,  and  unnecessarily  ran  against  the 
plaintiff's  carriage,  and  that  the  collision  happened  without  any  carelessneM 
An  the  part  of  the  plaintiff,  or  on  the  part  of  her  driver ;  Held  that  the  replica- 
tioa  was  defective  in  not  setting  forth  some  fact  to  show  that  the  plaintiff,  or 
her  driver,  was  not  careless  in  being  on  the  wrong  side  of  the  highway,  or  aver* 
ring  that  the  defendant  intentionally  and  unnecessarily  inflicted  the  injury. 

Demurrer,  by  the  defendant,  to  the  declaration,  and  repli- 
cation of  the  plaintilBT;  and  by  the  plaintifT,  to  the  special  plea 
and  rejoinder  of  the  defendant  The  commencement  of  the 
declaration  stated  that  the  action  was  '^  of  a  plea  of  trespass  on 
the  case."  The  several  pleadings  in  the  cause,  and  the  ob- 
jections taken  thereto,  by  demurrer,  are  set  forth  in  the  opinion 
of  the  court. 

C  W.  Swift,  for  the  plaintiff. 

J.  Brush,  for  the  defendant. 

By  the  Court,  Strong,  P.  J.  Each  party  objects  to  the 
pleadings  of  the  other,  (except  the  general  issue,)  throughout 
This  renders  it  necessary  that  we  should  examine  them  con- 
secutively ;  as  the  party  who  has  committed  the  first  error,  in 
a  matter  of  substance,  must  fail. 

The  declaration  charges  that  the  defendant,  with  force  and 
violence,  drove  a  wagon  on  the  highway  against  a  carriage  in 
which  the  plaintiff  was  riding,  by  means  of  which  she  was 
thrown  out,  her  arm  broken,  and  she  was  otherwise  injured. 
It  is  objected  that  the  introductory  part  of  the  declaration 
states  that  the  action  is  on  the  case,  while  the  body  of  it  is 
in  the  form  usually  adopted  in  trespass.  The  name  given 
to  the  action  in  the  commencement  of  the  declaration  is 
mere  surplusage.  The  substance  of  the  declaration  controls 
the  form  of  action.  Another  objection  urged  on  the  argu* 
nient  is  that  the  injury  was  consequential,  not  direct,  and 
that  if  the  declaration  is  substantially  in  trespass  it  cannot  bt 
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sustained.  It  is  true  that  the  direct  violence  was  upon  the 
carriage  in  which  the  plaintiff  was  riding,  and  that  the  injury 
to  her  was  consequential.  But  the  consequence  was  immediate, 
and  in  such  cases  he  who  does  the  unlawful  act  is  considered 
as  the  active  doer  of  all  that  directly  follows.  He  is  the  caiisa 
causansj  and  a  trespasser.  {Scott  v.  Shepard,  2  Bl<ick.  Rep. 
892.    Leame  v.  Bray,  3  East,  593.) 

The  special  plea  avers  that  the  defendant,  just  before  the 
collision,  drove  his  wagon  on  the  right  side  of  the  centre  of  the 
road,  so  as  to  permit  the  carriage  in  which  the  plaintiff  was 
riding  to  pass  without  interference,  but  that  the  plaintiff's  car- 
riage was  not  kept,  and  seasonably  turned,  to  the  right  of  the 
centre  of  the  road,  and  thereby  they  came  in  contact  with  each 
other,  by  the  negligent  and  unlawful  manner  in  which  the 
plaintiff's  carriage  was  driven ;  which  caused  the  damage.  If 
the  defendant  had  averred  directly  that  the  plaintiff  was  care- 
lessly driving  on  the  wrong  side  of  the  road,  and  thereby  caused 
the  accident,  there  could  have  been  no  doubt  as  to  the  suffi- 
ciency of  the  plea.  The  objection  to  it  is,  that  the  averment  is 
not  positive  that  the  plaintiff's  carriage  was  on  the  wrong  side 
of  the  highway,  but  that  the  fact  (if  it  existed)  must  be  inferred. 
We  think  that  the  plea  substantially  (although  certainly  very 
informally)  avers  that  the  defendant  was  on  the  right  side,  and 
the  plaintiff  on  the  wrong  side  of  the  highway.  That  is  the 
natural  sense  of  the  language :  it  is  certain  to  a  common  in- 
tent, and  that  is  ordinarily  sufficient  in  a  plea  in  bar.  (1  Chit, 
on  PL  237,  note  k.)  These  allegations  would  make  out  prima 
facie  a  valid  defence.     {Earing  v.  Latisingh,  7  Wend.  186.) 

The  replication  states  that  the  travelled  part  of  the  highway 
was  fifty  feet  wide  ;  that  the  plaintiff  was  proceeding  easterly 
at  the  rate  of  a  mile  in  twelve  minutes,  and  the  defendant  west- 
erly at  the  rate  of  a  mile  in  four  minutes ;  that  the  plaintiff's 
wagon  was  within  one  foot  of  the  north  {to  her,  left,)  side  of  the 
travelled  part  of  the  highway ;  that  there  was  a  space  of  the 
travelled  road  fifteen  feet  wide  between  the  plaintiff's  wagon 
and  the  centre,  over  which  the  defendant  might  have  passed 
without  interference  or  interruption,  and  that  the  defendant, 
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just  before  the  wagons  came  in  contact,  drove  his  wagon  across 
such  last  mentioned  space,  and  unnecessarily  ran  against  the 
plaintiff's  carriage,  and  that  the  collision  happened  without  any 
carelessness  on  her  part  or  on  the  part  of  her  driver.  The 
question  is  whether  these  allegations  satisfactorily  answer  the 
special  plea,  and  thereby  sustain  the  declaration.  It  is  admitted 
that  the  plaintiff  was  on  the  wrong  side  of  the  road.  That, 
unexplained,  would  indicate  carelessness  on  her  part.  (1  Cow. 
Tr.  306.)  The-general  allegation  that  there  was  none,  is  not 
sufficient  to  rebut  the  inference,  without  the  averment  of  some 
fact  to  support  it.  If  there  was  a  valid  excuse  for  her  being 
there,  such  as  that  the  highway  was  impassable  on  the  other 
side,  or  that  she  was  about  alighting  at  home,  or  on  a  visit,  at  the 
place  where  she  was,  that  should  appear  affirmatively.  From 
any  thing  that  is  said  it  does  not  appear  but  that  she  was  wrong- 
fully and  negligently  on  the  (to  her)  left  side  of  the  highway. 
If  so,  and  the  defendant  had  even  been  negligent,  although  that 
is  not  directly  averred,  but  may  possibly  be  inferred  from  his 
travelling  at  so  rapid  a  rate,  the  plaintiff  could  not  recover.  The 
rule  is  well  settled  that  if  the  plaintiff's  negligence  in  any  way 
concurs  in  producing  the  injury,  which  would  not  have  happened 
without  it,  the  defendant  is  entitled  to  judgment.  Certainly  if  the 
plaintiff  had  prudently  kept  on  the  right  side  of  the  road  no  in- 
jury would  have  occurred.  The  plaintiff's  negligence,  however, 
would  not  have  justified  any  intentional  and  unnecessary  dam- 
age by  the  defendant.  If  he  crossed  the  space  between  the 
plaintiff's  wagon  and  the  centre,  with  the  intention  of  producing 
the  collision,  he  should  be  made  to  pay  the  damage.  But  then 
such  intention  should  have  been  expressly  averred :  it  cannot 
be  inferred  simply  from  the  fact  of  his  driving  in  that  direc- 
tion. He  may  have  supposed,  and  from  what  is  alleged  he 
had  a  right  to  suppose,  until  he  came  too  near  to  avoid  the 
collision,  that  the  plaintiff's  driver  intended  to  comply  with  the 
law.  Persons  often  drive  on  the  public  highway  at  a  rapid 
rate  until  they  are  near  each  other,  in  such  a  course  that  it 
would  be  impossible  to  escape  from  injury  unless  each  turns  as 
the  law  directs.    In  such  cases  the  safety  of  men's  lives  often 
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depends  upon  ihe  prompt  observaDce  of  the  rule  to  keep  to  the 
right.  The  replicatioa  is,  as  I  conceive,  defective  in  not  setting 
forth  some  fact  to  show  that  the  plaintiflT,  or  her  driver,  was  not 
careless  in  being  on  the  wrong  side  of  the  highway,  or  averring 
that  the  defendant  intentionally  and  unnecessarily  inflicted  the 
injury.  It  is  unnecessary  to  give  any  opinion  as  to  the  suffi- 
ciency of  the  rejoinder  to  which  the  demurrer  was  interposed. 

There  must  be  judgment  for  the  defendant,  by  reason  of  de- 
fects in  the  replication,  with  leave  to  the  plaintiff  to  amend  on 
the  payment  of  the  costs  of  the  demurrer. 


Si^M E  Term.    Before  the  same  Jiisiiees. 
Wright  and  others  vs.  Miller  and  others. 

H.  R.,  by  a  deeH  executed  bj  her  previous  to  her  marriage,  and  in  conteaplalioD 
thereof,  conveyed  her  real  estate  to  R.  C^  in  trust,  with  the  cooaent  of  the 
grantor  in  her  lifetime,  or  after  her  death,  to  sell  so  much  of  the  said  property 
as  might  be  necessazy  to  pay  every  expense  incnrred  for  the  education,  clothing 
and  support  of  the  said  H.  R.,  or  for  partition,  improving,  altering,  or  amend- 
ing her  said  estate,  or  for  ftilfiUing  the  purposes  thereby  intended,  or  to  lease 
or  demise  the  same  in  such  manner  as  the  trustee  should  think  proper,  and 
from  the  proceeds  of  such  sales  and  leases,  first  to  pay  all  expenses  of  repairs 
and  improvements  of  the  property,  and  then  to  pay  for  the  reasonable  support 
and  maintenance  of  H.  R. ;  second,  to  put  out  the  residue  at  interest  on  land- 
ed security,  for  the  use  of  the  said  H.  R.  and  her  heiis ;  third,  after  the  death 
of  H.  R.  to  pay  and  apply  the  residue  of  said  monejrs  occasionally  Sir  and 
towards  the  maintenance  of  her  children,  if  any,  as  they  might  require  during 
their  life ;  and  fourth,  if  H.  R.  should  die  without  children,  to  pay  all  the  resi< 
due  to  and  for  the  use  of  the  children  of  S.  E.  R.,  with  a  further  limitation 
over.  Held  that  the  absolute  power  of  disposal  reserved  to  H.  R.  the  cetttd 
que  trustf  for  her  own  benefit,  conferred  upon  her  the  equitable  fee  simple  in 
the  estate,  absolute  and  unqualified,  and  rendered  the  intended  limitation  over 
for  the  benefit  of  her  children,  qualified  as  it  was,  null  and  void.  And  that 
the  children  of  H.  R.  had  no  right  to  file  a  bill,  during  their  mother's  lifoliae, 
to  set  aside  conveyances,  and  decrees,  affecting  the  trust  estate. 

A  decree  against  infonts,  setting  aside  a  oonvi^anoe  made  in  trast  te  thfli. 
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which  decree  contaiiu  no  provision  allowing  them  a  day  to  show  cause  after 
they  shall  become  of  age,  is  erroneous,  and  is  not  conclusive  upon  them.  And 
if  the  infants  have  any  valid  interest  in  the  trust  property,  they  are  entitled  to 
relief  in  a  court  of  equity. 

In  EaiiiTY.  This  was  an  appeal  by  E.  W.  Miller,  from  a 
decree  of  the  former  assistant  vice  chancellor  of  the  first  circuit. 
The  case,  before  the  assistant  vice  chancellor,  is  reported  in  1 
Sandford's  Chancery  Reports,  103.  The  facts  appearing,  from 
the  pleadings  and  testimony,  and  the  points  raised  and  decided 
in  the  court  below,  are  there  fully  stated  ;  except  that  the  trust 
deed  executed  by  Hannah  Ryerson  to  Campbell,  previous  to  her 
marriage,  is  not  particularly  set  forth.  As  the  decision  of  this 
courL  upon  the  appeal,  turned  upon  the  construction  and  effect 
of  that  deed,  it  is  necessary  to  state  the  substance  of  it.  By 
that  deed,  Hannah  Ryerson  conveyed  her  real  estate  to  Robert 
Campbell  in  trusty  with  the  consent  of  the  said  Hannah  in  her 
lifetime,  or  after  her  death,  to  sell  so  much  of  the  said  property 
as  might  be  necessary  to  pay  every  expense  incurred  for  the 
education,  clothing  and  support  of  the  said  Hannah,  or  for  par« 
tition,  improving,  altering,  or  amending  her  said  estate,  or  for 
fulfilling  the  purposes  thereby  intended,  or  to  lease  or  demise 
the  same  in  such  manner  as  said  trustee  should  think  proper, 
and  from  the  proceeds  of  such  sales  and  leases,  first  to  pay  all 
expenses  of  repairs  and  improvement  of  the  property,  and  then 
to  pay  for  the  reasonable  support  and  maintenance  of  said 
Hannah.  Second,  to  put  out  the  residue  at  interest  on  landed 
security  for  the  use  of  said  Hannah  and  her  heirs.  Tbird^ 
after  the  death  of  said  Hannah  to  pay  and  apply  the  residue 
of  said  moneys  ocpasionally  for  and  towards  the  maintenance 
of  her  children,  if  any,  as  they  might  require  during  their  life. 
And  fourth,  if  said  Hannah  should  die  without  children,  to  pay 
all  said  residue  to  and  for  the  use  of  the  children  of  Samuel 
Ellis  Ryerson,  if  any ;  and  if  none,  to  his  (Campbell's)  own  use 
forever, 

JB,  W,  Bonney  4*  C.  O^  Conor,  for  the  appellant.    I.  By  the 
intention  and  effect  of  the  deed  to  Campbell,  Hannah  Ryeraon 
Vol.  IV.  76  \ 
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reserved  to  herself  by  the  aid  of  the  trustee,  the  entire  domin- 
ion over  her  property ;  with  a  provision  that  whatever  might 
remain  at  lier  death  unappropriated  by  her,  should  go  to  her 
descendants,  if  any,  and  if  she  should  leave  none  her  surviving, 
then  over.  Such  settlements  are  common  ;  when  prepared  by 
skilful  conveyancers,  they  contain  formal  limitations,  with  a 
formal  power  of  revocation  in  the  principal  beneficiary.  {Bland 
T.  Bland,  2  Cox,  361.  Brudenell  v.  Elwes,  7  Ves,  381.  1 
Spenc^s  Eq.  Juris.  486.  Crabb  on  Real  Property,  §  2065. 
MerrifieldHs  Walk,  on  Conv.  346,  369.  Lewis  on  Perp.  583, 
notes.)  The  limitcUions  are  so  framed  as  to  attain  this  result, 
though  in  an  inartificial  manner.  A  power  is  often  implied. 
{Inchiquin  v.  Burnell,  3  Ridg.  P.  C.  420.)  This  was  an 
active  trust  in  Campbell,  not  executed  by  the  statute  of  uses ; 
it  gave  the  whole  legal  estate  to  him,  and  vested  in  each  of 
the  beneficiaries  named  in  the  declaration  of  trust  an  equitable 
estate,  in  extent  and  duration  equal  to  the  benefit  intended. 
That  it  is  not  executed,  see  Jickling  on  Eq.  Estates,  32; 
Crabb  on  Real  Prop,  ii  1706,  1707 ;  MerrifiehTs  Walk,  on 
Conv.  309.  That  the  beneficiaries  took  equitable  estates,  see 
Jickling  on  Eq.  Est.  28,  32.  The  rules  of  decision  which 
govern  legal  estates,  in  relation  to  their  transmission  to  heirs 
or  next  of  kin,  and  by  conveyance  inter  vivos,  are  applied  by 
analogy,  to  equitable  estates.  {Jickling,  p.  17,  and  see  Ap- 
pendix. Burton,  §  1383.  Crabb,  §§  1394,  1395,  1941.  Mer- 
rifield^s  Walk.  306, 318,  321.  1  Spence's  Eq.  Juris.  601, 502.) 
They  may  be  granted  or  alienated  by  the  same  forms  of  con- 
veyance, which  would  pass  them  if  they  were  legcd  estates. 
{Tickling,  32.  Burton,  §  1368.  Crabb,  i  1720.  Sanders  on 
Uses  and  Trusts,  265.  2  Cas.  in  Ch.  78.  1  Bro.  C.  C.  72.) 
For  instance,  equity  requires  a  common  law  recovery  before  it 
will  pass  an  equitable  estate  tail  and  bar  the  equitable  remain* 
ders.  {Jickling,  126,  337,  340.  Burton,  §  1369.  1  Spenee'a 
Eq.  Jur.  600.  Sanders,  266.  WatkHns,  286, 318.)  And  this, 
notwithstanding  that  such  recovery  was  absolutely  void  at  law. 
{Burton,  i  1369,  note.)  The  rule  in  Shelly's  case  applies  to 
limitations  of  equitable  estates.    {Lewin  on  Trusts,  48.    Bur^ 
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ten,  i  1383.    Ticklings  286,  287.)    Whenever  property  is  con- 
veyed ia  trust,  by  will  or  deed,  if  all  or  any  of  the  trusts  fail, 
from  illegality  or  otherwise ;  and  where  there  is  an  omission  to 
declare  trusts  as  to  all  or  any  part  of  the  property,  a  trust  re- 
mlts  in  favor  of  the  settler,  in  whole  or  in  part,  as  the  case 
may  be.    {Jicklingy  p.  40.    Lewiuy  169.    WatkinSf  299,  313, 
314.    Burton,  i  1453.     Crabb,  H  1551,  1771  to  1778,  1780, 
1787.)    The  rules  in  restraint  of  perpetuities  apply  to  trusts. 
{Lewis  on  Perpetuities^  138,  139,  588,  589.     Handel  on  Per- 
petuities, 96.)    The  title  of  Campbell  may  therefore  be  left  out 
of  view ;  and  the  inquiry  confined  to  the  construction  of  the 
declarations  of  trust.     Strict  rules  of  conslruction  obtain  in  re- 
spect to  limitations  in  common  law  conveyances,  and  also  in 
conveyances  taking  effect  under  the  statute  of  uses ;  for  the 
latter  have  become  legal  estates.    {CrcJ)b,  }§  1664,  1666.     1 
Spencers  Eq.  Jar.  480,  481,  489.)    But  declarations  of  trust 
which  merely  confer  equitable  titles,  are  construed  in  the  same 
liberal  spirit  as  wills,  although  they  happen  to  be  contained  in 
deeds.    {Preston^s  ed.  of  Shep.   Touch.  106.    Watkins,  311, 
318.    Lctrin,  26,  44.    Burton,  i  1370.     Crabb,  i  I76i.)    The 
vice  chancellor  erred  in  supposing  that  there  was  any  direction 
for  accumulation ;  or  that  there  was  any  remainder  of  either 
capital  or  accumulations  to  the  unborn  issue  or  possible  heirs 
of  the  unborn  children  of  Mrs.  Miller.    The  supposed  interests 
limited  to  the  heirs  or  children  of  unborn  issue,  if  attempted  to 
be  created,  would  have  been  void.    The  time  in  reference  to 
the  rule  against  perpetuities  is  to  be  computed  from  the  execu- 
tion of  the  deed.    (1  Spence's  Eq.  Jur.  487.    Lewis  on  Per- 
petuities, 488,  subd.  3.)    At  the  execution  of  the  deed,  Mrs. 
Miller  had  no  child.    Therefore  the  supposed  ulterior  limita- 
tion was  to  persons  who  could  not  be  ascertained  until  a  future 
generation  should  be  born  and  should  die.    {Archer's  case,  1 
Coke,  67,  Resolu.  1  and  2.    Bayley  v.  Morris,  4  Ves.  795. 
2   Ventris,  313.)     The  supposed  limitation  would  therefore 
have  been  void  as  to  the  corpus,    [Note  \  to\  Jarmaiis  Pow. 
m  Deo.  389.     CadeU  v.  Palmer,  1  CI  ^  Fin.  372.    Lewis 
on  Perp.  468,  svbd*  5,  p.  464, 161.)    And  also  as  to  the  suppo- 
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Md  aecumulation :  and  in  toto,  {Lewis  on  Perp.  692.  Ran* 
del  m  Perp.  225.  Lewin,  138.  Burton,  i  1450.  Crabb,  ii 
1716,  1716.)  Upon  the  vice  chancellor's  construction  of  the 
trust  the  only  valid  interest  which  could  exist  in  the  children, 
is  for  a  sustenance  from  their  mother's  death  to  their  own. 
This  gave  no  right  to  file  any  bill  except  a  bill  quia  timei. 
(  Wright  V.  Atkyns,  1  T.  ^  Russ.  143.)  The  details  of  the 
trust  show  that  Mrs.  Miller  intended  to  preserve  the  virtual 
ownership,  and  actual  dominion  over  the  whole  properly.  Her 
disclaimer  of  ability  to  manage,  is  qualified,  '^  except  by  a  tru9- 
tee?^  During  her  life,  her  trustee  is  not  to  sell  except  by  her 
consent.  She  is  to  be  the  sole  judge  of  her  scale  of  expendi- 
ture. She  does  not  confine  her  expenditure  to  the  income. 
The  principal  is  also  devoted  to  her  use.  The  direction  is  not 
to  apply  to  her  support,  but  to  pay  over  to  her.  She  may 
demand  the  whole  ;  especially  as  there  is  an  equitable  conver- 
sion of  the  whole  into  money.  {Leigh  4*  Dalzell  on  Eq. 
Conversion,  61,  57.  Kane  v.  Gott,  24  Wend,  p.  569.)  Sbe 
doubts  if  '^  the  residue^^  will  embrace  any  thing.  "  Residue" 
and  what  may  remain,  are  synonymous.  (11  Ves.  331.  2 
Atk.  170.)  The  allusions  to  the  settlor's  support  and  mabUe- 
nance  being  an  object  of  the  settlement,  have  no  restraining 
effect.  The  motive  or  reason  for  a  gift,  does  not  lessen  the  in- 
terest of  the  donee.  A  fortiori  of  a  settlor  to  her  own  use. 
{Benson  v.  Whittam,  5  Sim.  22.  Ck>le  v.  Wade,  16  Ves.  44.) 
A  recital  will  not  control  the  subsequent  limitations.  To  a 
common  intent,  "support  and  maintenance"  imply  every  ex- 
penditure that  can  arise  in  life  to  gratify  any  human  desire. 
{Burr  V.  Burr,  7  Hill,  209,  222,  230.)  The  phrase  is  of  very 
common  occurrence,  and  is  mere  verbiage.  "  Reasonable," 
"permanent"  and  "suitable,"  are  all  phrases  of  the  same  char- 
acter. {Brydges  v.  Brydges,  3  Vesey,  120.  Hammond  v. 
Neame,  1  Swafist.  36.  Ramson  v.  Samuel,  9  Simoiis,  438. 
Hamley  v.  Gilbert,  Jac.  R.  354.  Mogg  v.  Mogg,  I  Meriv.  657, 
705.  Silvester  y.Waso}i,2  T.  R.  Ui.  11F«*.205.)  Where 
no  special  interest  or  title  is  limited  to  a  party  who  has  a  full 
power  of  disposition  and  control,  a  power  to  spend  or  waste  the 
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\rhole,  such  party  takes  the  absolute  property;  and  all  r6* 
inainders  of  what  may  chance  to  be  left,  are  nugatory  and 
void.  (1  SandforcPs  Ch.  Rep,  275.  Ross  v.  Ross^  1  j€u:»  4* 
Walk.  153.  Atfy  Gen.  v.  Hall^  Id.  158,  note.  Cuthhert  v. 
Furrier^  1  Jacobs  415.  1  Ambler^  750.  2  Vernon^  181. 
1  Watts,  390.  Beachcroft  v.  JSroom,  4  T.  JR.  441.  F/an- 
ders  V.  Clark,  1  Fe5.  5cn.  9.  JBwH  v.  Kingsion,  1  Meriv.  319. 
Bradley  v.  Peixotto,  3  Fe^.  324.)  Held  also  in  a  class  of  cases 
where  a  recommendatory  form  was  assumed  to  be  imperative,  as 
it  often  is.  (2  Ves.jun.  532.  2  Blunfs  Amb.  686.  3  Ves.jun.  7. 
5  Madd.  117.  2  JSy.  C.  Abr.  291.  19  Fe*.  662.  11  Id. 
205.  2  Cor,  351.  2  itfy/wc  ^  ^eene,  197.  10  Sitnons,  6.) 
II.  If  there  are  any  limitations  beyond  a  mere  tenancy  of  the 
fund  at  the  will  of  Mrs.  Miller,  then  she  was  tenant  in  tail. 
The  greatest  incongruities  result  from  narrowing  the  word 
children,  so  as  to  make  them  take  as  purchasers.  It  must  go 
over,  even  if  there  are  gi*andchildren,  if  the  children  should  pre- 
decease their  mother.  (Adams  v.  Adams,  Cowp.  656.  Brtide- 
nell  V.  Elwes,  7  Ves.  381.  1  East,  455.)  If  they  take  at  all, 
they  can  only  take  an  estate  for  life.  Expressvmfacit  cessare 
taciturn.  (  White  v.  Collins,  1  Com.  Rep.  298,  301.)  It  is 
impracticable  to  give  eflfect  to  any  supposable  intent,  except  by 
construing  child  or  children  as  nomen  collectivum — taking  in 
all  descendants ;  and  then  it  gives  an  estate  tail  to  Mrs.  Miller, 
the  first  taker.  {King  v.  Burchell,  4  T.  R.  298,  note.  Doe 
V.  Geei'ing,  Cowper,  412.  Alposs  v.  Watkins,  8  T,  R.  516. 
Frank  v.  Stovins,  3  East,  548.  Wharton  v.  Gresham,  2  W, 
BL  1083.  Hodges  v.  Middleton,  2  Doug.  431.  Jesson  v. 
Wright,  2  BligKs  P.  C.p.l.  Pranklin  v.  Lay,  cited  in  note 
to  same,  p.  59.  2  Jarman^s  Powell  on  Devises^  23,  24.)  The 
limitation  over  being  only  in  case  issue  failed  at  her  death,  is 
no  impediment  to  the  construction  of  a  fee  tail  in  her.  There 
is  no  difficulty  in  construing  an  estate  tail  from  wordd  which 
give  it,  though  there  should  be  no  remainder  given  over.  It  is 
only  when  an  estate  is  to  be  im,plied  in  the  first  taker,  merely 
from  the  structure  of  the  remmiider  itself,  that  these  words  are 
important.    [Doe  v.  Goldsmith,  7  Taunion,  20.)    Thwe  may 
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be  a  limitation  by  way  of  executory  devise  in  a  will,  or  spring- 
ing use  in  a  deed,  limited  to  take  effect  not  upon  the  natural 
termination  of  the  estate  tail,  as  required  in  common  law  re- 
mainders, but  upon  some  collateral  circumstance  abridging  the 
first  estate.  If  Mrs.  Miller  took  an  estate  tail,  it  would  give 
her  immediately  an  absolute  interest  in  the  property ;  whether 
it  is  to  be  regarded  as  realty  or  personalty.  {Peterson  ▼. 
EUis,  11  Wend.  259.)  III.  The  imputations  of  fraud  in 
the  chancery  proceedings  are  founded  upon  mistake.  Equi- 
table estates  tail  were  conveyed  in  England,  by  means  of  a 
common  recovery  to  a  purchaser,  who  then  filed  a  bill  in  equi- 
ty, and  compelled  the  trustee  to  convey  the  legal  estate  to  him. 
{Philips  v.  Bridges,  3  Ves.  126,  cited  in  18  Ves.  418.  Crabb, 
ii  1857,  1861,  1890.  1  Spencer's  Eq,  Jar.  506.)  It  has  been 
thought  that  a  decree  in  equity  was  the  more  apt  procedure 
for  this  purpose.  It  might  well  be  resorted  to  here,  since  estates 
tail  were  abolished.  {Jickling,  125,  note  x,)  At  the  time 
Messrs  Harison  and  Munro  advised  the  proceedings  in  chancery, 
it  was  conceived  that  a  voluntary  grantor  had,  in  effect,  the 
power  of  revocation,  as  of  course.  That  a  purchaser  for  value 
could  vacate  the  deed,  even  though  he  had  notice,  was  the  re- 
ceived law.  (4  Kent's  Com.  p.  463,  note  d.  Cathcart  v.  Rob- 
inson, 5  Peters,  279.)  Whether  a  proceeding  to  cut  off  poster- 
ity by  legal  fictions,  was  necessarily  a  fmud,  was  a  doubt  300 
years  ago,  but  it  has  not  been  so  at  any  time  since.  {Doctor 
and  Student,  ch.  26,  p.  69.) 

/.  A.  Lott,  for  the  respondents.  I.  The  trust  deed  of  12th 
September,  1809,  from  Hannah  Ryerson  to  Robert  Campbell, 
cannot  be  questioned  by  the  defendant  Ezra  W.  Miller.  It 
was  not  executed  in  fraud  of  his  marriage  rights.  But  if  it 
were  otherwise,  his  long  acquiescence  in  its  provisions  precludes 
him  now  from  questioning  its  validity.  It  is  not  impeached  by 
the  pleadings.  II.  Under  that  deed  the  complainants,  Elizabeth 
Ann  Wright  and  Charles  E.  Miller,  acquired  a  beneficial  inter- 
est in  the  trust  property,  sufficient  to  authorize  a  bill  for  relief 
to  be  filed,  upon  the  facts  and  circumstances  set  forth.  III.  The 
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proceediDgs  in  chancery  by  Weslervelt  and  DeGarmo,  and  the 
decrees  made  thereon,  even  if  honafdey  are  not  binding  on  the 
complainants,  Elizabeth  Ann  Miller  and  Charles  E.  Miller,  who 
were  then  infants,  although  they  were  made  parties  thereto. 
The  omission  to  insert  in  the  decrees  a  day  for  them  to  show  cause 
after  they  become  of  age,  was  erroneous.  lY.  This  error  can 
be  examined  into  on  an  original  bill.  Y.  Those  proceedings 
and  decrees  were  in  fact  collusive  and  fraudulent.  And  the 
jurisdiction  of  the  court  to  set  aside  those  decrees,  thus  obtained, 
is  unquestionable.  YI.  The  defendant,  Ezra  W.  Miller,  being 
the  plotter  and  manager  of  the  frauds  practised  under  the 
forms  of  law  on  his  infant  children,  cannot  claim  the  rights 
and  protection  of  a  biniafide  purchaser.  YII.  The  decree  of  the 
assistant  vice  chancellor  was  equitable  and  correct,  and  ought 
to  be  affirmed  with  costs. 

By  the  Courts  Strong,  P.  J.  The  bill  states  that  Hannah 
Ryerson  executed  the  trust  deed  to  Robert  Campbell,  in  con- 
templation of  her  marriage  with  the  defendant,  Ezra  W.  Mil- 
ler. This  is  not  denied,  nor  in  any  manner  put  in  issue,  by  the 
answer.  So  far  as  relates  to  the  claims  of  the  plaintiSs  in  this 
suit,  that  fact  is  admitted,  and  so  long  as  the  pleadings  remain 
in  their  present  state,  cannot  be  controverted  by  (hem.  Miller 
says  in  his  further  answer  that  he  knew  nothing  of  the  making 
or  existence  of  the  deed  at  the  time  when  it  was  executed,  nor 
until  after  his  marriage.  This  averment  having  been  called 
for  by  the  exceptions  taken  to  the  first  answer,  and  being  veri- 
fied according  to  the  requisition  of  the  bill  by  his  oath,  is  evi- 
dence in  his  favor,  and  must  prevail,  unless  satisfactorily  rebutted 
by  the  testimony  adduced  in  the  case.  It  is  proved  that  the 
existence  of  the  deed,  and  the  management  and  control  of  the 
estate  by  Campbell,  were  known  to  many  others  in  the  neigh- 
borhood where  Hannah  Ryerson  resided,  and  that  Miller  asked 
the  permission  of  the  trustee  to  pay  his  addresses  to  her.  This 
is  all  the  evidence  to  show  Miller's  knowledge  of  the  deed, 
before  his  marriage,  and  it  is  not,  in  my  opinion,  sufficient  for 
that  purpose.    What  others  knew  was  not  even  competent 
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evidence  against  biin,  and  if  admissible,  would  raise  but  a 
slight  inference  that  he  was  acquainted  with  the  saoie  facts. 
The  trustee  had  been  her  guardian,  from  the  death  of  her  lather, 
and  the  application  to  him  would  seem  to  evince  an  impression 
on  the  part  of  Miller  that  she  was  still  a  minor  and  in  some 
degree  under  the  control  of  her  guardian,  and  not  that  she  had 
attained  her  full  age.  and  had  the  legal  capacity  to  execute  a 
deed.  The  weight  of  evidence  is  that  Miller  knew  nothing 
about  the  deed  at  the  time  of  his  marriage.  If,  as  the  bill 
states,  the  deed  was  executed  in  contemplation  of  the  marriage, 
and  as  the  answer  proves  he  knew  nothing  about  it  until  afier 
the  marriage  had  been  consummated,  it  was  in  fraud  of  his 
marital  rights,  and  he  could  have  avoided  it  had  he  chosen  to 
do  so.  But  it  was  valid  or  void  at  his  election.  He  did  not 
choose  to  make  any  attempt  to  set  it  aside,  but  on  the  contrary 
his  subsequent  conduct  evinced  an  acquiescence  by  him  in  the 
validity  of  the  instrument,  and  he  makes  no  resistance  to  its 
original  efficacy,  in  his  answer:  consequently  he  cannot  avail 
himself  of  the  objection  now.  The  only  bearing  which  those 
facts  can  have  in  this  controversy  is  upon  the  question  of  actual 
fraud  in  Miller.  If  he  had  been  deceived  as  to  Mrs.  Miller's 
possession  and  control  of  her  property,  and  his  rights  had  been 
wrongfully  invaded,  he  might  have  very  honestly  assented  to^ 
and  even  proposed,  the  practical  revocation  of  the  trust,  and 
the  transfer  of  the  property  to  him.  Particularly  if  he  contem* 
plated  at  the  time,  as  I  think  he  did,  to  make  a  suitable  provis- 
ion for  his  wife  out  of  the  property,  and  to  make  some  eventual 
provision  for  her  children.  It  does  not  appear  that  the  plan  to 
change  the  title  of  the  property  from  the  trustee  to  Miller  orig* 
inated  with  him.  Campbell  the  trustee  testified  that  he  first 
talked  about  getting  rid  of  the  trust,  and  that  it  was  probable 
the  proposition  first  came  from  him.  Miller  of  course  readily 
assented  to  it.  They  consulted  with  Mr.  Richard  Harison, 
(who  was  counsel  for  the  trustee,)  and  Mr.  Peter  J.  Munro,  as 
to  the  best  method  to  accomplish  their  object.  They  also  coa- 
suited  the  executors  of  the  will  under  which  Mrs.  Miller  derived 
her  title  to  the  property,    This  was  before  taking  any  steps  to 
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effectuate  a  change  of  the  title.  It  is  evident  that  neither  the 
deed  to  Westervelt  nor  DeGarmo  had  then  been  executed. 
Campbell  swears  that  the  sales  to  them  resulted  from  a  plan 
adopted  by  counsel  for  getting  a  decree  in  chancery.  And  yet 
the  vice  chancellor  supposes  that  the  able  and  boqorable  coun- 
sel who  conducted  the  whole  transaction,  knew  i^othing  orig- 
inally about  the  object  or  consideration  of  those  deeds.  I  have 
looked  in  vain  over  the  evidence  to  find  any  ^hing  to  warrant 
the  supposition.  Miller,  whose  bona  fides  in  the  transaction 
was  assailed  by  the  bill,  swears  that  the  deeds  to  Westervelt 
and  DeGarmo  were  made  under  the  advice  of  Mr.  Harrison 
and  Mr.  Munro,  with  the  intent  to  release  the  premises  thereby 
conveyed  from  the  effect  and  operation  of  the  trust  deed,  and 
that  they  advised  him  that  it  might  be  fairly  and  honestly 
done.  So  far  as  it  relates  to  Mrs.  Miller,  it  does  not  appear 
that  she  made  the  slightest  opposition  to  the  arrangement,  nor 
thai  she  acted  under  the  duress  or  undue  influence  of  her  hus- 
band. It  no  where  appears  that  she  was  ordinarily  at  all 
under  his  control,  but  unfortunately  there  is  every  reason  to 
infer  quite  the  contrary.  Neither  did  she,  until  after  the  insti- 
tution of  this  suit,  make  any  attempt  to  set  aside  the  deeds,  or 
the  consequent  transfer  of  the  property  to  Miller,  although  she 
had  been  divorced  from  him  for  many  years.  There  can  be 
no  doubt  but  that  she  was  induced  to  execute  and  acknowledge 
the  deeds  by  an  understanding  at  least  that  the  annuity  of  $600 
was  to  be  secured  to  her  during  life,  and  a  belief  that  the 
whole  transaction  was  fair  and  right. 

The  vice  chancellor  strongly  condemns  Miller's  conduct  in 
the  two  suits  instituted  by  Westervelt  and  De  Garmo  in  the  court 
of  chancery.  If  a  wrong  statement  was  submitted  to  that  pourt 
either  in  the  pleadings  or  proofs,  that  (although  I  am  appre- 
hensive that  it  is  of  frequent  occurrence)  cannot  be  jqstified. 
But  I  cannot  suppose  that  such  eminent  counsel  £^9  Mr,  Har- 
ison  and  Mr.  Munro  would  be  the  active,  or  even  the  passive 
instruments  of  fraud  or  deception,  nor  do  I  believe  that  it  was 
the  habit  of  the  great  man  who  presided  in  the  court  of  chan- 
cery at  the  time  when  the   transactions   took   place,  to  let 

Vol.  IV,  V 


010  CASES  IN  LAW  AND  EaUITT  [Not.  8 


Wright  V.  Miller. 


matters  pass  in  jadgment  before  him,  even  by  consent,  without 
a  thorough  examination.  My  impressions  are  that  he  must 
have  inspected  the  trust  deed,  and  known  the  object  for  which 
the  deeds  to  Westervelt  and  De  Garmo  had  been  executed  and 
the  suits  thereupon  instituted,  and  that  he  must  have  concurred 
with  the  counsel  in  believing  that  the  transaction  was  honest 
and  fair.  Certainly,  if  he  supposed  that  the  children  of  Mrs. 
Miller  had  no  legal  or  equitable  interest  in  the  property,  and 
that  the  only  person  beneficially  interested  had  assented  to  the 
proceeding,  he  was  justified  in  coming  to  that  conclusion.  So 
far  as  it  related  to  the  rights  of  the  children  of  Samuel  E.  Ry- 
erson,  they  were  parties  to  the  suit,  and  appeared  by  their  lather 
as  their  guardian.  Surely  he  would  not  have  assented  to  the 
perpetration  of  a  fraud,  under  the  forms  of  the  law,  by  which 
his  children  might  be  deprived  of  even  a  remote  chance  of  ob- 
taining a  valuable  property. 

As  Mrs.  Miller  had  full  power  to  convey  her  equitable  estate 
in  the  premises  to  third  persons,  for  the  purpose  of  having  it 
eventually  transferred  to  her  husband,  as  she  executed  convey- 
ances of  such  estate  without  coercion  or  imposition,  and  ac- 
knowledged such  execution  in  the  manner  required  by  the 
statute,  and  as  she  was  subsequently  a  voluntary  and  acting 
party  in  suits  in  which  those  conveyances  were  established,  she 
was  bound  by  those  transactions,  and  all  her  estate  legal  or 
equitable  in  the  premises  described  in  the  two  deeds  has  passed 
to  the  defendant  Miller.  There  is  nothing  except  the  testimony 
of  Campbell  as  to  his  first  intention,  to  show  that  Miller  took 
the  estate  designedly  as  trustee.  Nor  did  Mrs,  Miller  have  any 
such  impression,  as  is  evident  from  her  subsequently  taking  a 
mortgage  on  a  part  of  the  same  property,  to  secure  the  payment 
of  her  annuity.  That  would  have  been  unnecessary,  and  in- 
deed absurd,  if  Miller  held  the  property  as  her  trustee,  for  her 
separate  use.  The  trust  deed  provided  expresriy  that  when 
the  property  should  be  sold  or  disposed  of,  the  grantee  should 
hold  and  enjoy  it  free  from  all  the  trusts  therein  specified.  And 
the  two  suits  in  chancery  were  instituted  for  the  purpose  of  dis- 
charging the  property  from  such  trusts  before  it  was  conveyed 
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to  Miller.  Miller  has,  in  effect,  givea  a  valuable  if  not  a  fall 
coDsideralion  for  these  lands  as  they  were  conveyed  and  as- 
fligned  to  him.  He  amply  secured  to  his  wife  an  annuity  of  six 
hundred  dollars  during  he/  life,  and  conveyed  in  trust  for  her 
children  property  valued  at  12,900  dollars  to  be  held  by  them 
in  fee  after  his  decease.  I  was  strongly  impressed  with  the 
remark  made  by  my  brother  Barculo,  during  the  argument, 
that  the  children  would  fare  better  by  this  arrangement  than 
by  that  proposed  in  the  original  trust  deed,  even  if  the  provision 
designed  for  their  benefit  in  that  deed  had  been  unquestionably 
valid. 

But  the  two  suits  brought  by  Westervelt  and  De  Garmo  were 
not  conclusive  upon  the  present  plaintiffs.  They  were  then 
infants,  and  there  was  no  provision  in  the  decree  allowing  them 
a  day  to  show  cause  after  they  came  of  age.  The  cases  cited 
by  the  vice  chancellor  are  conclusive  on  this  point.  If  there- 
fore, they  have  any  valid  interest  by  way  of  remainder  or  oth^ 
erwise,  in  the  property  in  qu^tion,  they  are  entitled  to  the  pro- 
tection of  this  court. 

The  circumstances  of  this  case  render  it  necessary  to  con- 
sider and  determine  what  interests  were  retained,  if  I  may  use 
the  expression,  for  Mrs.  Miller,  or  granted  to  her  children  by 
the  trust  deed;  and  those  are  the  questions  on  which  the  de- 
cision of  this  case  must  turn. 

The  trust  deed  is  not  very  perspicuous.  It  was  evidently 
drawn  by  some  one  better  acquainted  with  the  phraseology  of 
legal  instruments  than  with  their  import.  In  such  cases  the 
intentions  of  the  parties,  if  they  can  be  ascertained,  essentially 
aid  in  the  construction  of  the  conveyance.  Sometimes  such 
intentions  are  indicated  by  the  language  used  ;  but  frequently 
they  must  be  inferred,  if  at  all,  from  the  circumstances.  The 
deed  in  this  case  was  executed  by  a  young  woman,  probably 
soon  expecting  to  be  married,  and  evidently  designing  that  her 
property  should  be  at  her  own  disposal,  free  from  the  control  of 
any  one,  and  especially  of  her  husband.  Her  primary  object 
was  to  secure  and  protect  her  own  interests.  The  interests  of 
her  children,  if  she  should  have  any,  were  but  secondary  con- 
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sideratioQs.  She  had  Done  at  the  time,  and  when  she  had  she 
seems  to  have  feh  but  little  regard  for  them.  It  is  stated  in 
the  bill,  and  is  probably  the  fact,  that  they  are  not  even  person- 
ally known  to  her,  and  that  seems  to  have  been  attributable  to 
her,  as  she  was  not  prohibited  from  seeing  them.  She  probably 
desired  that  if  she  should  leave  any  property,  it  should  be  en- 
joyed by  them  in  preference  to  others.  There  is  no  evidence 
that  she  felt  any  disposition  to  make  any  sacrifice,  or  to  place 
herself  under  any  restrictions  for  their  benefit.  Neither  is  there 
any  thing  to  show  that  while  she  wished  to  exempt  her  property 
from  the  control  of  her  husband,  she  was  at  all  solicitous  to 
place  it  under  the  control,  or  to  subject  her  enjoyment  of  it  to 
the  absolute  directions,  of  another.  She  states  in  her  deed  that 
she  was  desirous  to  make  provision  for  a  suitable  and  perma- 
nent support  and  maintenance  out  of  her  property  for  herself 
during  her  natural  life,  free  from  the  control  of  any  other  per- 
son or  persons,  and  to  secure  the  residue  to  such  children  and 
heirs  as  she  might  have,  and  if  she  should  not  have  issue,  to 
the  children  of  her  brother,  Samuel  E.  Ryerson.  Surely  with 
this  disposition,  she  would  not,  while  endeavoring  to  avoid  the 
control  of  any  person,  have  intentionally  placed  herself  under 
the  entire  direction  of  some  one  in  the  matter  of  her  personal 
expenses,  concerning  which  ladies  are  sometimes,  if  not  gener- 
ally, very  tenacious  of  their  rights  and  power.  She  intended  to 
devote  sufficient  to  satisfy  her  own  wants  to  her  own  use,  not 
only  out  of  the  income  of  the  fund,  but  also  out  of  the  princi- 
pal, for  she  makes  no  distinction,  and  that  her  children,  or  the 
children  of  her  brother,  should  have  the  residue  if  she  should 
leave  any.  She  designed  to  prevent  any  one,  and  especially 
her  husband,  from  preventing  her  absolute  enjoyment  of  her 
property  during  her  life,  or  the  destination  of  such  of  it  as  she 
might  leave  for  the  benefit  of  her  children,  or  the  children  of 
her  brother,  after  her  decease.  Accordingly  a  power  is  given 
to  the  trustee  to  sell  the  whole  of  the  property.  She  authori- 
zes him  to  '^  absolutely  sell  and  dispose  of,  or  to  lease,  all  and 
singular,  or  any  part "  of  the  property,  and  '^  to  make  convey- 
ances of  all,  or  any  part  or  parts ''  of  her  said  estate ;  and  she 
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ttipulateB  to  join  in  the  execution  of  deeds  for  the  ''whole  or 
any  part  or  parcel  thereof."  There  is  no  restriction  of  the 
power  to  sell,  either  as  to  quantity  or  purposes.  The  trustee 
could  sell  the  whole  of  it,  should  it  become  necessary  or  advisa- 
ble. It  is  not  stated  who  is  to  be  the  judge,  as  to  the  quantity 
which  it  would  be  advisable  to  sell,  nor  is  it  necessary  to  de- 
cide that  question  as  to  the  property  which  was  actually  sold, 
as  both  the  trustee  and  cestui  que  trust  joined  in  the  sale. 
Then  as  to  the  avails  of  the  propeity  which  was  to  be  sold,  the 
trustee  was  authorized  to  pay  out  various  sums  for  purposes 
particularly  specified,  and  he  is  then  directed  to  "  forthwith 
from  time  to  time,  pay  over  the  residue  thereof,  (the  purchase 
moneys  and  rents,)  for  and  towards  the  reasonable  support  and 
maintenance  of  Mrs.  Miller,  as  she  may  require  the  same,  upon 
her  own  separate  receipt  only,  and  for  her  own  use,  free  from 
the  control  of  any  husband  during  her  natural  life."  Here 
again  -there  is  no  restriction  as  to  the  quantity  ;  true,  it  is  to  be 
for  her  reasonable  support  and  maintenance,  but  that  can  be 
of  no  particular  importance,  as  she  has  the  absolute  power  of  ma- 
king the  requisition.  That  she  might  take  the  whole  is  evident 
from  the  direction  which  immediately  follows,  that  ^^  the  residue^ 
if  any  there  should  be,  after  the  deductions  and  payments  re- 
quired, should  be  put  out  at  interest.  The  direction  for  the 
benefit  of  her  children  is,  that  the  trustee  shall  apply  the  resi- 
due of  the  moneys,  rents  and  proceeds,  arising  by  the  sale  or 
sales,  lease  or  leases,  occasionally  for  and  towards  the  bringing 
up,  education  and  support  of  such  child  or  children  as  the  cestui 
que  trust  might  have,  in  a  just  and  ratable  proportion,  as 
might  be  required,  during  the  life  of  such  child  or  children. 
This  direction  shows  what  Mrs.  Miller  intended  to  give  to  her 
children,  provided  she  should  not  require  it  for  her  own  use; 
not  certainly  any  disposition  to  deprive  herself  of  the  power  of 
tailing  for  the  whole.  The  terms  of  the  deed,  although  the 
language  is  somewhat  indefinite,  are  I  think  sufficient  to  indi- 
cate her  intentions,  and  to  clothe  her  with  the  requisite  power 
to  carry  them  into  efiect. 
The  absolute  power  of  disposal  of  the  property  in  the  cestui 
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que  trust,  for  her  own  benefit,  conferred  upon  ber  the  equitable 
fee  simple,  absolute  and  unqualified,  and  rendered  the  intend- 
ed limitation  over  for  the  benefit  of  her  children,  qualified  as 
it  was,  null  and  void.  The  authorities  to  that  effect  are  con- 
clusive. (TTie  Attorney  General  v.  Hall^  FUzgih.  314L  1  Fe». 
sen,  9.  Ide  v.  Ide^  5  Tyngy  500.  Jackson  v.  BuU^  10  John, 
19.  Livingston  v.  Delancey,  13  Id.  637.  Jackson  v.  Robbins, 
16  Id.  169.     77^6  same  case  in  errory  16  Id.  397.) 

The  plaintifls  had  therefore  no  valid  interests  to  protect, 
and  their  bill  cannot  be  sustained.  In  my  opinion,  the  decree 
of  the  vice  chancellor  should  be  reversed,  and  the  bill  should 
be  dismissed. 

As  the  controversy  has  been  caused  by  the  doubtful,  and  to 
some  extent,  conflicting  provisions  of  the  trust  deed,  I  think 
that  the  plaintifl*s  were  justifiable  in  coming  into  a  court  of 
equity  to  obtain  a  judicial  construction  of  that  instrument,  and 
that  they  should  not  be  subjected  to  the  payment  of  coeis. 

Decree  appealed  from,  reversed. 


Same  Term.     Before  the  same  Justices. 
Smith  vs.  Guoerty. 

Upon  a  writ  of  error  it  U  the  province  of  the  court  to  decide  qaestioni  of  law, 
and  not  quettioni  of  fact,  upon  which  there  haf  been  a  conflict  of  evideoee. 
Per  Strong,  P.  J. 

Parties  to  building-contracti,  should  be  exact  in  the  fulfilment  of  their  agree- 
ments, even  to  the  smallest  particulars  ;  and  if  they  wilAilly  or  careleeslj  de- 
part from  any  one  of  them,  they  should  incur  the  penalty,  however  severe  it 
may  be.  But  if  a  party,  while  acting  in  good  faith,  and  with  a  determination 
to  do  what  he  has  contracted  to  do,  unintentionally,  and  without  any  negli- 
gence, happens  in  some  trifling  and  unimportant  matter  to  vary  or  depart  from 
the  terms  of  his  agreement,  the  law  is  not  so  severe  and  exacting  as  to  deprive 
him  of  all  compensation.  It  ever  regards  the  substantial  rights  of  parties,  bat 
overlooks  trivial  and  onimpoitant  matten.    Per  Strong,  P.  J. 
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If  there  is  an  honeit  effort  to  perfimn  the  contract,  accoiding  to  the  letter,  and 
it  is  eubstantially  Ailfilled,  the  builder  is  entitled  to  receive  the  reward  of  hia 
labor,  although  he  may  not  have  complied  with  its  terms  literally,  in  every  in- 
stance. 

A  substantial  compliance,  without  any  intentional  variation,  should  in  all  cases 
be  considered  as  a  full  j^formance  of  a  condition,  whether  precedent  or  sub- 
■equent. 

A  party  cannot  take  advantage  of  the  non-performance  of  a  condition,  if  such  non- 
performance has  been  caused  by  himself. 

Where,  after  the  making  of  a  building-contract,  additions  to  the  original  specifica- 
tions are  made,  at  the  request  of  the  owner,  increasing  the  labor  and  requiring 
additional  time,  the  time  limited  for  the  completion  of  the  contract  will  be  deemed 
to  have  been  extended,  by  mutual  agreement  of  the  parties,  if  an  extension  is  ne- 
cessary, for  the  protection  of  the  contractor. 

The  failure  of  a  party  to  a  contract  to  complete  the  same  within  the  time  limited 
therein  will  not  prevent  a  recovery,  upon  a  performance  of  the  agreement  after 
the  time  specified,  if  the  delay  was  assented  to,  by  the  other  party. 

It  IB  not  necessary  that  such  assent  should  be  in  writing,  or  that  it  should  be 
established  by  positive  testimony.    It  may  be  inferred  from  the  circumstances. 

Prom  what  circumstances  the  assent  of  a  party  to  a  contract,  to  a  delay  in  the 
performance  thereof,  by  the  other  party,  may  be  inferred. 

There  may  be  eui  effectual  waiver,  by  parol,  of  a  condition  specified  in  a  written 
agreement.  So  held  in  reference  to  a  provision  in  a  building  contract,  requir- 
ing a  written  memorandum  for  extra  or  omitted  work. 

A  witness  may  be  asked  his  opinion,  as  an  expert,  when  the  question  relates  to  a 
deduction  ftom  facts  concerning  which  he  has  a  knowledge  peculiar  to  his  sci- 
ence, art  or  profession,  and  which  knowledge  is  not  common  to  the  world. 

Accordingly  keldj  in  an  action  upon  a  building-contract,  that  a  mason  might  be 
asked  how  long  it  would  take  to  dry  the  walls  of  a  house,  so  as  to  render  it  fit 
and  safe  for  human  habitation. 

Error  to  the  superior  court  of  the  city  of  New- York.  The 
action  was  assumpsit.  Before  issue  was  joined,  the  parties  en- 
tered into  a  stipulation,  dated  June  27th,  1840,  in  these  words : 
'^  The  plaintiff  may  declare  in  this  case  on  the  common  counts, 
for  work  and  materials,  money  counts,  and  account  stated — and 
the  defendant  plead  the  general  issue,  and  notice  of  set-off. 
Under  these  pleadings  the  parties  may  respectively  give  in  evi- 
dence against  each  other,  all  claims  and  counter  claims  which 
they  may  respectively  have,  and  which  either  party  might  re- 
cover against  the  other  in  any  action  or  proceeding  whatever ; 
and  the  just  and  true  balance  only  shall  be  found  or  certified 
by  the  jury  or  referees.    But  this  stipulation  shall  not  prevent 
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the  parties  from  requiring  of  each  other  bills  of  particalars  ac- 
cording to  the  course  and  practice  of  the  court,  and  either  party 
may  move  to  set  aside  the  report  of  referees  on  the  merits.'' 
The  pleadings  were  in  accordance  with  this  stipulation.  The 
cause  was  referred  to  referees.  On  the  trial  before  them,  the 
plaintiff  gave  in  evidence  an  agreement  between  the  parties, 
dated  June  27th,  1839,  by  which  Gugerty,  the  defendant, 
agreed  with  Smith  the  plaintiff,  that  he  would  in  a  good,  sub- 
stantial and  workmanlike  manner,  execute  all  the  mason  work 
of  three  four-stoiy  brick  buildings,  to  be  erected  by  Smith,  upon 
his  lots  at  the  south-easterly  junction  of  Pitt  and  Stanton-streets, 
and  the  easterly  lot  on  Stanton-steet,  and  also  all  other  mason 
work  specified  in  the  specification  therein  mentioned ;  and  that 
he,  the  said  Gugerty,  would,  at  his  own  proper  cost  and  ex- 
penses, furnish  and  provide  all  the  materials  necessary  for  the 
performance  of  such  mason  work ;  and  that  he  would  perform 
such  work  and  furnish  such  materials,  in  strict  accordance  and 
conformity,  in  all  respects,  with  the  specification  for  such  build- 
ings, executed  or  subscribed  by  the  parties,  and  annexed  to 
such  agreement,  and  in  similar  strict  accordance  and  conform- 
ity with  the  plans  and  drawings  for  said  buildings,  prepared 
by  Edward  J.  Webb,  the  architect ;  and  that  in  the  perform- 
ance of  said  work,  Gugerty  should  be  under  the  control  and 
direction  of  said  Webb,  as  stated  in  said  specification.  All 
which  mason  work  Gugerty  agreed  to  perform  and  complete  in 
manner  aforesaid,  so  that  the  house  might  be  completed,  finish- 
ed (if  the  carpenter  should  be  guilty  of  no  default,)  on  or  before 
the  twentieth  day  of  October  then  next,  in  full  conformity  with 
such  contract  and  specification.  In  consideration  of  which 
Smith  agreed  to  pay  to  Gugerty  for  said  work,  the  sura  of  five 
thousand  nine  hundred  dollars,  by  instalments  in  the  manner 
therein  mentioned,  as  the  work  progressed ;  each  payment  to 
be  made  when  the  architect  having  charge  of  the  buildings 
should  certify  in  writing,  that  the  work  had  been  performed 
which  entitled  Gugerty  to  such  payment.  And  it  was  further 
covenanted  and  agreed  by  and  between  the  parties,  that  if  the 
said  Edward  J,  Webb  shduld  die,  or  for  any  other  reason,  leave 
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or  be  racnoved  from,  the  work  aforesaid  before  its  compIetioD, 
Smith  shoald  have  the  right  to  select  another  person  as  sue* 
cesser  of  said  Webb,  to  superintend  as  architect  tbe  work  afore- 
said, having  the  same  power  and  control  over  the  said  work  as 
the  said  Webb  would  have  had  if  he  had  continued  to  superin- 
tend :  and  that,  when  the  architect  having  charge  of  said  work 
and  buildings,  should  decide  that  there  had  been  any  defauU, 
omission,  or  departure  from  the  contract  or  specification,  on  the 
part  of  Gugerty,  such  decision  should  be  binding  and  conclu- 
sive upon  said  Gugerty,  and  should  not  be  called  into  question 
by  him.  By  the  specification  referred  to  in  the  agreement,  and 
annexed  thereto,  it  was  stated  that  the  intended  houses  were 
to  be  strictly  in  accordance  with  such  specification  and  the 
plans  exhibited,  except  directed  by  the  owner,  or  his  agent,  to 
be  otherwise  constructed,  "  and  in  a  following  clause  the  said 
owner  will  reserve  the  right  to  alter,  add  or  omit  either  work- 
manship or  materials,  as  may  appear  advisable  to  be  done ; 
therefore  the  owner  aforesaid  reserves  the  following  powers, 
after  the  contract  is  signed :  he  agrees  to  pay  and  allow  to  the 
person  contracting  to  fulfil  this  specification,  a  fair  valued  price 
for  any  workmanship  or  materials  that  he  shall  order  to  be  done 
by  a  written  memorandum  from  him  to  tbe  contractor;  that  is, 
for  any  addition  or  alteration  so  ordered  that  may  add  to  such 
contractor's  expense ;  and  he  also  makes  it  a  right  to  claim  a 
fair  valuation  for  either  workmanship  or  materials  which  by  a 
written  order  delivered  to  the  contractor  by  a  third  person,  he, 
the  owner,  shall  think  proper  to  have  omitted :  and  the  proof 
of  delivery  of  such  order  for  omission  to  the  contractor  by  a 
third  person,  shall  be  binding  on  the  party  concerned,  should 
the  said  order  be  lost  or  mislaid.  But  no  such  deviation  from 
the  original  plans  shall  impair  the  contract  between  the  said 
parties,  or  destroy  its  binding  influence  or  validity."  It  was 
also  stipulated  that  the  materials  were  to  be  the  best  of  their 
respective  kinds,  unless  otherwise  specified  ;  and  in  order  to  in- 
sure that  the  requirements  of  the  specification  should  be  ad- 
hered to,  the  owner  reserved  the  right  to  appoint  a  duly  qualified 
person  to  superintend  the  buildings,  should  he  think  proper 
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80  to  do,  and  such  appointed  superintendent  was  to  have  the 
sole  privilege  of  judging  what  was,  and  what  was  not,  of 
the  quality  intended  by  the  spirit  and  letter  of  the  specification; 
and  it  was  specified  that  the  work  should  be  completed  by  the 
15th  day  of  October  then  next.  And  that  Edward  J.  Webb  had 
been  chosen  by  the  owner  to  superintend  the  work,  and  to  ex* 
amine  the  materials,  and  that  the  owner  would  empower  him 
to  look  to  his  interests  in  the  erection  of  the  buildings.  The 
defendant  gave  in  evidence,  upon  the  trial,  the  following  cer- 
tificate signed  by  the  said  Webb,  dated  March  3d,  1840,  and 
directed  to  the  plaintifi*: 

"Sir — ^In  regard  to  the  mason's  department  for  your 
houses  lately  erected  at  the  junction  of  Pitt  and  Stanton 
streets,  I  am  by  agreement  authorized  to  give  a  certificate 
of  finish,  when  it  shall  appear  to  me  the  superintendent, 
that  the  state  of  the  work  and  materials  justifies  me  in  so  doing. 
I  therefore,  as  in  duty  bound,  pronounce  the  said  houses  fin- 
ished, and  if  not  literally  so  in  every  punctilio,  they  are  done 
in  that  manner  that,  was  I  the  owner,  I  would  accept  them  for 
myself.  Still,  as  to  extra  work,  or  work  or  materiak  omitted  that 
are  embraced  in  the  specification,  also  as  to  said  houses  being  fin- 
ished at  a  stated  period  of  time,  is  not  in  my  province  to  ex- 
press an  opinion.  I  therefore  on  the  work  and  materials  taken 
as  a  whole,  certify  that  I  am  satisfied  the  houses  in  question  in 
the  mason's  department  performed  by  Michael  Gugerty  are  sub- 
stantially done,  trusting  that  the  parties  concerned  will  also  be 
satisfied  that  I,  as  superint  endent,  haveacted  conscientiously 
between  them.    Given  under  my  hand  the  day  above  named." 

It  is  not  deemed  necessary  to  detail  all  the  evidence  given 
before  the  referees.  The  material  facts,  and  the  questions  aris- 
ing thereon,  are  sufficiently  stated  in  the  opinion  of  the  court 
The  referees  reported  generally  in  favor  of  the  plaintiff  for 
$1954,47,  for  which  sum,  together  with  costs,  the  superior  court 
rendered  judgment  for  the  plaintiflf,  and  the  defendant  brought 
a  writ  of  error. 
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James  T.  Bradjfy  for  the  plaintiff  io  error. 
Charles  O^Conmr^  for  the  defendant  in  error. 

By  the  Cour/, Strong,  P.  J.  The  counsel  for  the  defendant 
in  error  said  truly  on  the  argument,  that  it  is  the  province  of 
the  court,  on  a  writ  of  error,  to  decide  questions  of  law,  and  not 
questions  of  fact  upon  which  there  has  been  a  conflict  of  evi- 
dence. Hence  it  is  the  usual,  and  where  it  is  possible,  the 
more  correct  course,  when  it  is  intended  to  review  cases  tried 
before  referees,  to  embody  in  the  record  a  statement  of  the 
facts  proved  before,  and  found  by  them,  as  a  substitute  for  a 
special  verdict.  But  it  often  happens  that  the  questions  of  law 
raised  on  the  trial  do  not  relate  so  much  to  the  facts  themselves, 
as  to  the  admission,  rejection,  or  import  of  the  testimony  ad- 
duced or  offered  to  prove  them.  In  such  cases  it  is  proper  and 
indeed  necessary,  to  set  forth  in  the  record  so  much  of  the  evi- 
dence as  may  be  requisite  to  point  and  elucidate  the  questions 
of  law.  It  is  probably  for  that  reason,  and  possibly  for  the  addi- 
tional reason  that  it  is  difficult  to  separate  the  evidence  which 
may,  from  that  which  does  not  have  a  bearing  upon  the  points 
of  law  raised  for  our  determination,  that  the  parties  in  this 
cause  have  spread  upon  the  record  a  detailed  statement  of  all 
the  testimony  adduced  by  them  on  a  protracted  trial  before  the 
referees.  It  has  subjected  us  to  the  necessity  of  giving  to  the 
whole  an  elaborate,  and  to  those  not  practically  acquainted  with 
the  trade  of  a  mason  necessarily  a  difficult,  examination.  We 
ought  not,  however,  to  regret  the  labor,  if  it  was  requisite  to  do 
justice  to  the  parties. 

This  is  one  of  the  eases  which  are  so  frequently  before  our  courts 
on  building  contracts.  The  parties  to  such  contracts  apparently 
differ  most  widely  in  reference  to  their  obligations.  The  build- 
er seems  to  suppose  that  while  he  adheres  generally  to  the  plan 
which  is  prescribed  for  him,  he  is  at  liberty  to  disreg^  minute 
and  unimportant  particulars,  while  the  owner  imagines  tliat  a 
departure  from  such  plan  in  any  respect,  although  it  may  be 
the  effect  of  accident,  and  of  no  possible  injury  to  him,  exon- 
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erates  him  from  the  oUigation  to  make  aay  payment  which  is 
in  terms  made  dependant  upon  the  full  performance  of  the  con- 
tract. Both  are  wrong.  Parties  should  undoubtedly  be  exact 
in  the  fulfilment  of  their  agreements,  even  to  the  smallest  par- 
ticulars, and  if  they  wilfully  or  carelessly  depart  from  any  one 
of  them  they  should  incur  the  penalty,  however  severe  it  may 
be.  But  if  a  party  while  acting  in  good  faith,  and  with  a  de- 
termination to  do  what  he  has  contracted  to  do,  should  unm- 
ientianally,  and  without  any  negligence,  happen  in  some  trifling 
and  unimportant  matter  to  vary  or  depart  from  the  terms  of  his 
agreement,  the  law  is  not  so  severe  and  exacting  as  to  deprive 
him  of  all  compensation.  It  ever  regards  the  substantial  r^hu 
of  parties,  but  overlooks  trivial  and  unimportant  matters.  De 
minimis  rum  curat  lex.  Were  it  otherwise  no  bnilder,  wbo^ 
as  in  the  case  under  consideration,  makes  his  compensation 
dependant  upon  the  full  completion  of  his  work,  according  to  a 
specification  containing  avast  number  of  minute  directions,  conld 
obtain  payment  for  bis  labor.  No  builder  ever  does  or  can  com- 
ply with  every  minute  requisition.  A  brick,  a  stone,  a  nail,  a 
shingle  or  a  board  may  have  some  slight  defect  which  m^ht 
have  been  almost,  and  perhaps  entirely  imperceptible,  until  it 
had  been  fixed  in  its  place,  and  it  had  become  impossible  to 
remove  it ;  or  as  I  said* on  the  argument,  it  may  happen  that  a 
minute  portion  of  mortar  among  a  large  mass,  may  not  have 
been  mixed  precisely  in  the  required  proportions,  and  the  diffi- 
culty may  not  be  discovered  until  it  is  too  late  to  change  it 
Such  things  will  constantly  occur  unless  men  should  become 
more  perfect  in  their  powers  of  perception  and  discrimination 
than  they  are  at  present.  If  there  is  an  honest  effort  to  per- 
form the  contract  according  to  the  letter,  and  it  is  substantially 
fulfilled,  the  builder  shoukl  be  entitled  to  receive  the  reward 
of  his  labor,  although  he  may  not  (as  the  architect  employed 
in  this  case  has  certified)  have  in  every  instance  complied  with 
its  terma^  literally  in  every  punctilio.''  A  substantial  compli- 
ance, without  any  intentional  variation,  should  in  all  cases  be 
considered  as  a  full  performance  of  a  condition,  whether  pre- 
cedent or  subsequent 
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The  work  in  this  case  was  not  completed  until  long  after 
the  time  specified  for  that  purpose  in  the  contract.  That 
would  be  fatal  to  Gugerty's  recovery,  unless  the  extension  of 
time  WAS  caused  "by  Smith's  acts,  or  was  assented  to  by  him. 
Undoubtedly  a  party  cannot  take  advantage  of  the  non- 
performance ef  a  condition,  if  such  non-performance  has  been 
caused  by  himself.  ( 2%c  Mayor,  ^c.  of  New-  York  v.  Butler^ 
1  Barb.  S.  C,  R,  325.)  It  seems  from  the  evidence  that  soon 
after  the  commencement  of  work  Smith  requested  Gugerty  to 
dig  and  wall  a  cellar  in  an  old  house  adjoining  the  proposed 
new  house.  The  architect  says  that  "  this  was  not  thought  of 
at  the  time  of  making  the  specification.  It  was  a  secondary 
consideration.  That  Smith,  after  the  specification  was  done, 
made  a  counter  cellar  under  the  old  building,  and  that  he  did 
not  remember  hearing  any  thing  about  such  cellar  until  after 
Gugerty  commenced  his  work  on  the  building."  He  also  says 
that  they  <^  increased  the  thickness  of  the  wall  between  the  old 
building  and  the  yard  of  the  new."  There  were  also  various 
other  additions  to  the  work  mentioned  in  the  specifications ;  all 
these  required  additional  time.  Taking  the  old  and  the  new 
work  together,  Gugerty  never  agreed  to  perform  the  whole  with- 
in the  time  specified  in  the  contract.  An  extension  of  the  work 
called  for  and  justified  an  extension  of  the  time.  But  if  there 
had  been  no  additional  labor,  the  protraction  of  the  time  would 
not,  if  assented  to  by  Smith,  have  impaired  Gugerty's  claim. 
It  is  not  necessary  that  the  assent  should  be  in  writing,  or  that 
it  should  be  established  by  positive  testimony.  It  may  be  in- 
ferred from  the  circumstances.  {Jewell  v.  Schroeppel,  4  Coweti^s 
Rep,  564,  and  ca^es  there  died.  Ladue  v.  Seymour  and 
Wood,  24  Wend,  60.)  Now  in  this  case  there  are  many  cir- 
cumstances from  which  such  assent  may  be  inferred.  The 
work  proceeded  after  the  expiration  of  the  prescribed  time 
(October  20th,  1839)  under  Smith's  own  eyes,  and  superinten- 
dence, and  often  by  bis  express  direction.  The  third  and  fourth 
instalments  which  became  due,  the  third  to  some  extent,  and 
the  fourth  principally,  for  work  done  after  that  date,  were  sub- 
sequently paid  by  Mr.  Smith.    And  although  the  architect  was 
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under  ezamiaation  several  times,  it  nowhere  appears  that 
Smith  expressed  any  dissatisfaction  at,  or  was  in  any  way 
opposed  to  the  delay.  If  he  intended  to  take  advantage  of  such 
delay,  he  should  on  every  account  have  signified  his  intention 
to  do  so,  promptly  at  the  time.  It  is  too  late  to  raise  the  objec- 
tion now.  • 

There  were  unquestionably  many  variations  in  the  work 
from  the  specification  which  was  signed  at  the  same  time  with 
the  contract.  Some  portions  of  the  work  were  omitted.  Some 
were  altered ;  and  there  were  considerable  additions.  A  right 
was  reserved  to  Smith,  in  the  specification,  to  require  such 
omissions,  alterations  and  additions,  as  he  might  think  proper. 
It  appears  clearly,  from  the  evidence,  that  the  plans  originally 
drawn  were  subsequently  changed.  There  is  no  written  evi- 
dence as  to  the  extent,  or  particulars.  The  architect  testified 
that  he  drew  new  plans  when  they  had  alterations  to  make 
after  the  buildings  were  commenced ;  that  in  any  case  where 
he  required  an  alteration,  it  was  by  the  direction  of  Mr.  Smith, 
without  which  he  did  nothing.  Some  of  the  changes  were 
absolutely  necessary.  The  houses  were  not  set  so  deep  as  the 
specification  required ;  because  they  came  to  water  sooner  by 
several  feet  than  they  anticipated.  The  cisterns  were  altered, 
because,  as  the  architect  said,  "the  line  of  plot  fell  short." 
They  altered  the  plan  because  the  ground  was  contracted. 
They  were  also  under  the  necessity  of  adding  to  the  thickness 
of  the  basement  walls  to  keep  out  the  foul  water.  Cement  was 
occasionally  used  for  mortar  made  of  lime  and  sand,  which  is 
a  cheaper  article.  And  there  were  many  other  changes,  some 
from  necessity,  and  some,  no  doubt,  from  taste.  There  is  no 
positive  proof  that  all  of  them  were  required  by  Smith.  But 
from  the  facts  that  during  the  whole  period  of  the  work  he 
resided  in  an  adjoining  house,  and  as  the  architect  said,  was 
pretty  much  all  the  time  on  the  premises,  and  himself  directed 
the  alterations ;  and  as  it  nowhere  appears  that  he  complained 
that  any  were  made  without  his  direction  or  sanction,  it  is  rea- 
sonable and  right  to  presume  that  he  ordered  or  approved  of 
the  whole.    If  he  did,  there  is  no  reason  why  he  should  now 
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attempt  to  evade  payment  on  the  ground  that  the  work  was 
not  done  or  completed  "  in  strict  accordance  with  the  contract, 
plans  and  specifications." 

It  is  objected  by  the  plaintiff  in  error  that  there  was  no 
writing  authorizing  the  extra  work,  as  required  by  the  contract. 
It  is  true  that  there  is  no  positive  evidence  of  the  exis- 
tence of  such  writing,  and  as,  if  there  had  been  any,  it  would 
probably  have  been  delivered  to  Gugerty,  it  is  fair  to  presume 
that  there  was  none.  The  provision  requiring  such  writing 
being  favorable  to  Smith,  could  be  waived  by  him  if  he  chose 
to  do  so.  It  is  not  necessary  that  the  waiver  should  be  in 
writing  in  order  that  it  should  be  effectual.  {Fleming  v.  Cfil- 
bert,  3  John.  Rep.  528.  1  Barb.  Sup.  C.  R.  338.)  Here  the 
evidence  is  sufiScient  to  prove  such  waiver  by  Smith.  He  not 
only  gave  verbal  directions  for  the  performance  of  the  extra 
work,  but  when  Gugerty  objected  that  the  agreement  between 
them  required  a  written  order  for  that  purpose,  and  said  that 
he  had  done  enough  without  a  written  agreement,  and  should 
do  no  more,  Smith  called  a  witness,  and  in  his  presence  and  in 
the  presence  of  the  architect,  said :  '^  Whatever  extra  work  you 
do  for  me  I  will  pay  you  for  it."  And  the  architect  said :  "  Mr. 
Gugerty  that  is  as  good  as  a  written  order  to  you ;  and  I  will 
see  it  right  to  you."  It  appears,  too,  that  some  of  the  extra 
work  was  done  by  orders  given  by  Smith  and  his  architect 
directly  to  Gugerty's  workmen ;  and  as  is  inferable  from  the 
evidence,  without  any  direction  from  him.  Besides,  although 
the  same  clause  of  the  specification  provides  that  Smith  might 
claim  a  fair  valuation  for  either  workmanship  or  materials, 
which  by  a  written  order  he  should  think  proper  to  have  omit- 
ted ;  yet  Smith  now  claims  deductions  for  omissions  of  work- 
manship and  materials,  without  the  production  or  proof  of  any 
such  written  order.  The  inference  is  clear  from  all  this  that 
the  parties  mutually  waived  the  provision  requiring  a  written 
memorandum  for  extra  or  omitted  work. 

Another  objection  raised  by  the  plaintiff  in  error,  is  that  the 
certificate  of  the  architect  does  not  state  that  all  the  mason 
work  was  fully  completed  according  to  the  contract,  and  speci- 
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fication  as  required  by  the  contract.  The  answer  to  that  it, 
that  the  architect  could  not  so  certify,  after  the  changes  in  the 
original  plan,  which  had  been  made  by  Smith's  direction  or 
with  his  consent  The  difficulty  had  been  caused  by  his  own 
acts.  ^^It  is  a  sound  principle,"  says  Judge  Thompson,  in 
Fleming  v.  GfUbert,  (3  John.  628,)  "  that  be  who  prevents  a 
thing  being  done,  shall  not  avail  himself  of  the  non-perform- 
ance he  has  occasioned."  The  certificate  actually  given  was 
not  such  as  was  required  by  the  contract,  but  the  reasons  why 
such  certificate  could  not  be  granted,  and  ought  not  to  be  re- 
quired, appear  from  the  evidence,  and  that  distinguishes  this 
case  from  Smith  v.  Briggs,  (3  Denio,  73.)  There  the  con- 
tract and  certificate,  which  related  to  the  same  buildings,  were 
the  same  as  those  proved  in  this  case,  but  the  question  before 
the  court  in  that  case,  was  simply  whether  the  certificate  was 
sufficient.  That  arose  upon  the  pleadings,  when  none  of  the 
attending  circumstances  were  stated.  Nothing  appeared  from 
which  the  court  could  infer  a  waiver. 

The  report  of  the  referees  is  general.  It  does  not  state  what 
charges  of  either  party  were  allowed  or  rejected.  They  did 
not  reject  proof  offered  to  establish  any  charge.  If  they  had, 
the  question  as  to  the  admissibility  of  the  evidence,  and  the 
propriety  of  the  charge,  would  have  been  proper  for  the  decis-^ 
ion  of  this  court.  There  is  nothing  to  show  that  the  referees 
erred  in  either  of  these  particulars. 

The  testimony  relative  to  the  sub-contracts  for  digging 
the  cellars,  which  went  to  show  that  Gugerty  had  agreed  to 
give,  and  had  paid,  the  same  price  as  if  they  had  been  of  the 
depth  originally  proposed,  was  proper  to  rebut  or  reduce  the 
claim  for  a  deduction  from  the  contract  price,  by  reason  of  the 
diminution  of  the  work,  caused  by  their  reaching  the  water 
sooner  than  was  anticipated.  It  does  not  appear  that  Smith 
gave  any  order  on  the  subject.  And  if  not,  and  indeed  whether 
he  did  or  not,  he  could  not  claim  any  deduction  when  an  ex- 
pense growing  out  of  his  miscalculations,  an^  caused  by  the 
terms  of  a  contract  which  he  had  made,  liad  been  actually  in- 
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curred.    If  it  were  otherwise,  he  could  inflict  upon  another  a 
loss  caused  by  his  own  error. 

It  is  contended,  that  the  question  put  to  the  witness  Cava- 
nagh,  a  house  mason,  to  elicit  his  opinion  whether  or  not 
the  buildings,  if  finished  by  the  20th  of  October,  would  have 
been  fit  for  occupation  on  the  first  of  November  following,  was 
improper.  The  opinion  which  the  question  was  intended  to 
elicit,  was,  as  to  what  would  be  the  probable  condition  of  the 
walls  ;  whether  they  would  be  sufficiently  seasoned.  The  wit- 
ness was  asked  his  opinion  as  an  expert.  The  question  is  com- 
petent and  proper,  when  it  relates  to  a  deduction  from  facts 
concerning  which  the  witness  has  a  knowledge  peculiar  to  his 
science,  art,  or  profession,  and  which  is  not  common  to  the 
world.  In  such  cases,  the  jury  are  unable  to  draw  a  correct 
conclusion  from  the  facts,  and  must  necessarily  rely  upon  the 
opinions  of  those  who  are  better  Enabled  to  do  so  by  their  pro- 
fessional experience.  Now  ho\Y  long  it  takes  to  dry  the  walls 
of  a  house,  so  as  to  render  it  fit  and  safe  for  human  habitation, 
is  not  generally  known.  The  requisite  knowledge  is  confined 
principally,  if  not  wholly,  to  the  class  of  mechanics  to  which 
Che  witness  belonged.     That  brings  it  within  the  rule. 

I  can  see  qo  valid  objection  to  the  admissibility  of  James 
Sheldon  as  a  witness.  He  and  his  partners  were  sub-contract- 
ors under  Gugerty,  and  a  part  of  his  claim  was  for  materials 
furnished  by  them  for  the  extra  work.  After  their  release,  their 
lien  on  the  buildings  was  at  an  end,  aud  they  had  no  longer 
any  interest  in  the  claim,  and  they  were  fully  indemnified 
against  any  costs  in  the  suit.  The  mere  fact  of  the  existence 
of  their  lien  on  Smith's  house,  would  not  have  enabled  him  to 
make  any  deduction  until  payment. 

Upon  the  whole,  I  can  see  no  valid  objection  to  the  proceed- 
ings and  determination  of  the  referees,  and  the  judgment  of 
the  superior  court,  confirming  them,  should  be  afiirmed. 

Judgment  affirmed. 
Vol.  IV.  79 
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Same  Term.    Strong,  McCoun,  and  Morse,  Justice&i 

AcKERMAN  vs.  Emott  and  ScHRTVER,  ex'fs  of  Van  Bea* 

schoten. 

Where  a  general  power  was  given,  in  a  wiU,  te  executors,  to  make  investments  of 
legacies,  but  they  were  not  limited  or  restricted  by  any  express  directions  as  tsi 
the  particular  method  in  which  the  investmenti  were  to  be  made ;  but  the  tes- 
tator directed  the  amounts  of  certain  legacies  given  by  him  to  a  church,  and  to 
a  school,  to  be  placed  and  kept  at  interest  by  the  ofScers  of  those  societies,  o% 
good  real  security ;  Held  that  those  positive  instructions  in  the  only  instances 
in  which  the  testator  expressly  specified  any  particular  mode  of  investment, 
were  strongly  indicative  of  his  views  relative  to  the  sort  of  security  to  be  taken 
by  his  executors ;  and  that  although  such  instructions  might  not  be  imperative 
upon  them,  yet  that  they  gave  the  executors  a  safe  and  appropriate  guide  iir 
their  conduct. 

In  England,  when  a  general  power  is  conferred  upon  persons  acting  in  a  repn- 
sentative  capacity,  to  make  investn|entB,  they  are  confined,  in  its  exerdse,  tH 
real  and  government  securities.    And  the  same  rule  prevails  in  this  state. 

Thb  rule  vnll  sanction  an  investment,  ^  this  state,  by  executors  and  trustees 
acting  under  a  general  power,  of  the  moneys  ofxhtcestuisque  trusty  in  loans  on 
zeal  security,  or  in  the  public  stocks  of  the  state  of  New- York,  or  of  the  United 
States,  or  in  loans  to  the  New- York  Life  Insurance  and  Trust  Company^ 

If  trustees,  exercising  a  general  power  to  make  investments,  go  beyond  the  Ibnila 
prescribed  by  law,  in  selecting  a  mode  of  investment,  neither  good  faith,  nor 
care,  nor  diligence,  will  protect  them,  in  the  event  of  an  actual  loss.  In  such 
cases  they  assume  the  risk,  and  are  responsible  accordingly. 

Where  executors  and  trustees  were  authorized  to  invest  legacies,  generally — no 
particular  mode  of  investment  being  pointed  out — and  they  invested  the  lega- 
cies in  bank  stock,  which  was  retained  by  them  long  after  the  period  when  the 
solvency  of  the  bank  was  more  than  doubtful ;  and  the  stock  depreciated  in 
tiieir  hands;  by  which  a  large  loss  was  sustained  by  the  legatees;  EUd  that 
the  executors  and  trustees  were  personally  liable  to  make  good  the  loss. 

Trustees  cannot  deal  in  their  own  behalf  vrith  the  Ainds  entrusted  to  their  charge, 
for  the  benefit  of  another.  Accordingly,  where  trustees  and  executors  invested 
a  legacy  in  bank  stock  which  was,  in  whole  or  in  part,  the  individual  property 
of  one  of  them,  or  the  proceeds  (in  dividends)  of  such  property,  and  a  loss  was 
sustained  in  consequence  of  the  depreciation  of  the  stock ;  jBe^that  the  execu- 
tors were  bound  to  make  good  the  loss. 

The  exemption  of  executors  from  liability  for  costs  does  not  apply  to  cases  where 
they  render  themselves  personally  liable  for  damages,  by  their  own  acts.  Then 
the  costs  follow  the  damages. 

The  mere  fact  that  interest  is  not  paid  at  the  time  it  is  made  payable,  does  not 
sanction  the  in^KMition  of  compound  interest    That  is  allowed  only  in 
of  gross  delinquency — of  an  intentional  violation  of  duty. 
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In  EatTiTY.  This  was  an  appeal  by  the  defeodants,  and 
(a  cross  appeal  by  the  plaintiff,  from  a  decree  of  th6  late  vice 
chancellor  of  the  third  circuit.  The  object  of  the  bill  was  to 
procure  the  payment  of  a  legacy  by  the  defendants,  which  they 
hold,  as  executors  and  trustees,  under  the  will  of  Matthew  Van 
Benschoten.  The  bill  set  forth  that  the  complainant  was  a 
daughter  of  Matthew  Yan  Benschoten  Ackerman,  of  the  county 
of  Dutchess.  That  Matthew  Yan  Benschoten,  great  uncle  of 
the  father  of  the  complainant,  did,  on  the  26th  day  of  August, 
1818,  make  his  last  will  and  testament,  by  which  the  testator, 
after  reciting  in  said  will  that  he  was  possessed  of  personal 
estate,  consisting  of  debts  due  on  notes,  bonds,  judgments  and 
mortgages,  and  that  it  was  his  intent  that  the  moneys  due  to 
him  should  remain  at  interest  as  long  as  the  same  should  be 
deemed  secure,  and  the  interest  met,  did,  among  other  things, 
direct  and  provide  as  follows,  as  to  all  notes,  bonds,  mortgages 
^nd  judgments,  which  he  might  hold  or  be  interested  in  at  the 
0me  of  his  decease,  he  did  give,  devise  and  bequeath  the  same 
pinto  his  executors  thereinafter  named,  upon  trust,  J|i  pay  there- 
out to  the  several  persons  thereinafter  named  as  legatees,  the 
respective  sums  therein  specified,  and  among  others  to  the  said 
Matthew  Yan  Benschoten  Ackerman,  the  father  of  the  com- 
plainant and  nephew  of  said  testator,  the  sum  of  $14,000,  and 
that  interest  should  be  paid  by  his  said  executors  to  the  several 
legatees  or  cestuis  que  trust  upon  their  respective  legacies,  or 
upon  the  respective  sums  therein  directed  to  be  paid  to  them, 
on  the  first  day  of  May  in  every  year,  or  as  soon  thereafter  as  such 
executors  should  have  received  sufiScient  for  that  purpose ;  but 
invested  his  said  executors  with  a  full  discretion  as  to  the  out- 
standing debts,  to  let  them  remain  or  otherwise,  in  the  per- 
formance of  his  views  and  intent  as  in  said  will  expressed ; 
and  when  and  as  often  as  they  might  have  moneys  in  hand, 
more  than  sufiicient  to  pay  the  legacies  or  sums  directed  to  be 
paid  by  them,  they  might  pay  the  same  from  time  to  time  to 
Bueh  of  the  legatees  as  they  should  think  proper,  and  that  said 
testator  did  thereby  appoint  James  Emott  and  John  T.  Schry- 
ver,  to  be  executors  of  his  last  will  and  testament.    That  three 
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codicils  (o  said  will  were  duly  made  and  executed.  The  first 
on  the  22d  day  of  October,  1819,  the  second  on  the  18th  day 
of  October,  1820,  and  the  third  on  the  4th  day  of  December, 
1823.  That  said  testator,  by  his  third  codicil,  revoked  the 
legacy  of  $14,000  to  his  said  nephew,  Matthew  Van  Benscho- 
ten  Ackerman,  and  in  the  place  thereof,  gave  and  bequeathed 
$3500  to  each  of  the  four  daughters  then  living,  of  bis  said 
nephew,  Matthew  Van  Benschoten  Ackerman,  to  be  paid  to 
them  severally  as  they  should  arrive  at  age  or  on  their  mar- 
riage ;  and  in  the  meantime  the  interest  thereon  to  be  paid  at 
the  discretion  of  said  executors,  for  their  maintenance  and 
education ;  and  that  the  testator  in  and  by  said  third  codicil, 
did  in  all  things  other  than  those  in  said  codicil  specified,  con- 
firm and  ratify  the  provisions  of  his  said  last  will  and  testa- 
ment, and  declared  his  intention  to  extend  the  same  to  all 
property  by  him  held  at  the  time  of  executing  said  third  codicil, 
and  that  the  legacies  in  and  by  said  codicil  given,  were  to  be 
in  all  respects  subject  to  the  provisions  and  instructions  of  his 
said  last  will  and  testaments.  That  James  Emott  and  John 
T.  Schryver,  as  executors,  caused  said  will  and  codicils  to  be 
duly  proved  and  recorded  in  the  ofiSce  of  the  Surrogate  of  the 
county  of  Dutchess,  and  that  on  the  ninth  day  of  February, 
1825,  letters  testamentary  were  duly  issued  to  said  executors. 
That  the  complainant  was  one  of  the  four  daughters  of  Matthew 
Van  Benschoten  Ackerman,  mentioned  in  the  third  codicil  to 
said  will ;  that  the  defendants,  as  executors  and  trustees,  about 
the  9lh  day  of  February,  1825,  took  possession  of  the  personal 
estate  of  the  testator,  in  value  upwards  of  $125,000,  and  sub- 
sequently realized  therefrom  more  than  sufficient  to  pay  all  the 
debts  and  specific  legacies  of  said  testator ;  that  said  executors, 
after  paying  all  the  debts  and  providing  for  the  payment  of  the 
specific  legacies,  set  apart  $3,500  to  hold  in  trust  for  the  com- 
plainant according  to  the  provisions  of  said  will,  until  she  should 
arrive  at  age ;  that  the  complainant  arrived  at  the  age  of 
twenty  one  years  on  the  3d  day  of  September,  1842,  and  had 
received  only  a  small  proportion  of  the  interest  of  her  legacy: 
that  after  arriving  at  age  the  complainant  demanded  of  the  defen- 
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dants  the  payment  of  said  $3500  and  interest,  according  to  the 
provisions  of  said  will;  that  the  defendants  refused  to  pay  the 
same,  and  instead  thereof  tendered  to  complainant,  in  full 
satisfaction  for  her  claim  under  said  will  and  codicil,  the  one 
half  of  four  hundred  and  seventy-five  shares  of  the  stock  of  the 
Dutchess  county  bank,  of  the  par  value  of  $11,875,  and  the 
one  half  of  a  bond  and  mortgage  for  about  $1800 ;  that  said 
stock  was  not  worth  more  than  forty  per  cent.  The  bill  charged 
that  the  complainant  was  not  bound,  and  ought  not  to  be  com- 
pelled, to  receive  said  stock  and  bond  and  mortgage  in  satisfac- 
tion, in  whole  or  in  part,  of  her  said  claim,  and  to  submit  to  the 
loss  which  she  would  thereby  sustain.  That  the  executors 
pretended  that  at  the  time  of  making  the  investment,  they  pur- 
chased a  large  portion  of  said  stock  from  Walter  Cunningham, 
who  was  cashier  of  said  Bank,  but  that  in  reality  it  belonged 
to  said  executors  or  one  of  them,  and  that  other  portions  of 
said  stock  were  purchased,  by  said  executors,  of  James  Emott 
himself.  That  at  the  time  of  said  investments  the  bank  was 
in  doubtful  and  precarious  circumstances,  and  that  this  was 
known  to  the  defendants ;  that  James  Emott  was  president 
and  John  T.  Schry ver  also  an  ofiicer  of  said  bank ;  that  said 
investments  were  made  fraudulently  and  for  their  own  benefit, 
or  that  of  other  persons  with  a  disregard  for  the  interest  of  the 
complainant ;  that  said  stock,  when  tendered  by  the  defend- 
ants to  the  complainant,  was  worth  only  a  very  small  part  of 
her  claim ;  that  there  was  justly  due  to  the  complainant  more 
than  $8000,  which  the  executors  and  trustees  refused  to  pay 
in  any  other  way  than  by  said  bank  stock  and  said  bond  and 
mortgage.  The  bill  prayed  for  an  answer  on  oath,  and  that 
the  defendants  might  be  decreed  to  pay  the  complainant  her 
legacy  of  $3,500  with  interest,  and  for  general  relief. 

The  joint  and  several  answer  of  the  defendants  admitted  the 
due  execution,  probate,  and  recording  of  the  will  and  codicils  of 
the  testator,  and  that  he  died  about  the  year  1825 ;  that  letters 
testamentary  were  duly  issued  to  the  defendants  as  executors ; 
and  that  the  complainant  was.  one  of  the  four  daughters  of 
Matthew  Y.  B.  Ackerman,  mentioned  in  the  last  codicil  to  the 
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will.    And  it  stated  that  about  the  lOih  day  of  February,  1826, 
the  defendants  caused  an  inventory  of  the  personal  estate  of 
the  testator  to  be  made,  amounting  in  the  whole  to  $125,463,29, 
of  which  sum  $124,235,29  consisted  of  debts  dpe  the  estate, 
which  debts,  with  a  small  part  of  the  other  pergonal  property, 
came  to  the  bands  of  the  defendants ;  the  most  of  the  other 
personal  property  bding  bequeathed  to,  and  taken  by,  others. 
The  defendants  admitted  that  they  realized  oi|t  of  the  personal 
property  coming  to  their  hands  more  than  sufficient  to  pay  all 
the  debts  of  the  said  testator  and  all  the  specific  legacies  men- 
tioned in  the  will  and  codicils,  with  interest ;  and  stated  that 
the  defendant  Emott  took  charge  of  the  debts  due  the  testator 
as  set  forth  in  the  inventory,  and  took  upon  himself  the  pay- 
ment of  the  legacies ;  and  that  the  defendant  Schryver  took  no 
part  in  the  settlement  of  the  estate,  other  than  to  occasionally 
advise.    That  the  defendant  Emott,  between  the  24th  day  of 
April,  1825,  and  the  19th  day  of  August,  1831,  collected  and 
paid  over  all  the  specific  legacies  and  the  interest  thereon,  (ex- 
cept the  legacy  to  the  four  daughters  of  Matthew  V.  B.  Acker-* 
man,)  amounting  to  about  $90,412,44.    That  about  the  1st  day 
of  January,  1834,  the  defendant  Emott  made  an  investment  of 
about  $13,200  in  400  shares  of  the  stock  of  the  Dutchess  Coun- 
ty Bank,  which  was  taken  in  the  names  of  the  defendants  a» 
trustees  for  said  four  children ;  and  that  about  the  same  time 
the  defendant  Emott  stated  an  account  for  the  four  daughters 
for  their  legacy,  adding  interest  up  to  that  time,  and  deducting 
advances  for  them  and  the  400  shares  of  bank  stock,  leaving  a 
balance  in  favor  of  the  four  children  of  $8,381,75 ;  and  thai 
from  that  time,  to  and  including  the  year  1842,  he  continued  to 
make  distribution  among  the  residuary  legatees,  until  the  whole 
sum  paid  by  him,  (exclusive  of  said  legacies  to  the  four  daugh- 
ters,) amounted  to  $146,052,20.    That  in  June,  1836,  Emott 
made  a  further  investment  in  the  names  of  the  defendants,  as 
trustees  for  said  four  children,  of  $4250,  for  160  shares  of  the 
new  stock  of  said  bank,  leaving  a  balance  due  for  dividends,  on 
the  first  day  of  January,  1837,  of  $1730  uninvested.    That  in 
the  fall  of  1836  Helen  Maria,  one  of  said  four  daughters,  having 
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died,  the  defeadaot  Etnott  settled  with  her  administrator  in 
February,  1837,  for  her  legacy,  which  he  did  by  deducting  ad- 
yances,  and  transferring  i  of  the  400  and  i  of  560  shares  of 
stock,  and  paying  in  cash  $2504,33,  leaving  for  the  surviving 
sisters  |  of  the  160  shares  of  stock,  and  $7512,67,  the  bal- 
ance of  dividends  undistributed  ;  that  the  defendant  EmotI 
then  made  two  other  investments  in  the  names  of  the  defen-^ 
dants,  as  trustees  of  the  three  surviving  children,  of  $7600  for 
250  shares  of  said  stock.    That  in  October,  1838,  the  defen- 
dant Emott,  in  the  names  of  the  defendants  as  tr'nstees,  loaned 
on  bond  and  mortgage  to  James  H.  Mills,  $1800,  and  on  the 
29th  day  of  October,  1840,  there  remained  uninvested,  of  divi- 
dends and  interest,  after  deducting  advances  for  the  children, 
about  $2073,06.    That  in  the  year  1840,  Sarah  Ann,  one  of 
the  three  daughters,  being  married,  the  defendant  Emott  set- 
tled with  her  marriage  trustees,  by  paying  cash  $1312,02, }  of  the 
613  shares  of  stock,  and  took  an  assignment  of  i  of  the  Mills 
bond  and  mortgage  in  behalf  of  the  two  remaining  daughters, 
Phebe  and  Caroline,  so  that  on  the  1st  day  of  May,  1841,  there 
remained  in  trust  for  the  two  daughters  476  shares  of  said  stock, 
of  cash  uninvested  $761,04  the  Mills  bond  and  mortgage  for 
$1800,  and  that  said  Emott  had  since  received,  as  interest  on 
said  bond  and  mortgage,  $252.    That  the  first  investment  in 
said  bank  stock  (that  of  the  400  shares  about  the  1st  of  Janua- 
ry, 1834,)  was  made  by  a  transfer  of  the  same  by  Walter  Cun- 
ningham to  the  defendants  as  trustees  of  said  four  childreti,  for 
the  sum  of  $13,200,  being  $33  a  share,  and  32  per  cent  above 
par.     That  the  defendant  Emott  had  an  interest  in  the  stock 
so  transferred  by  said  Cunningham,  and  that  the  293  shares  of 
said  stock,  in  which  said  investment  was  made  in  Feb.- 1837, 
was  owned  by  said  Emott  and  by  him  transferred  to  the  defen- 
dants as  trustees  for  the  sum  of  $8990,  (being  about  $30  per 
share  and  25  per  cent  above  par.)    That  the  investments  were 
made  in  good  faith,  without  any  particular  view  to  promote  his 
own  interest,  and  for  no  other  motive  than  for  the  settlement  of 
the  estate  and  to  satisfy  the  persons  interested  therein,  &c.  and 
that  at  tl>e  time  thereof  the  bank  was  in  good  standing  and  the 
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Block  much  sought  after.  And  the  defendants  denied  that  at 
the  time  of  the  last  investment,  or  at  any  time  previous,  the 
bank  was  in  doubtful  circumstances  or  largely  the  creditor  of 
individuals  of  suspected  insolveucy,  or  that  large  quantities  were 
in  the  market,  except  new  stock.  And  they  stated  that  they 
did  not  believe  that  the  stock  ever  sold  at  or  below  the  par  value, 
prior  to  1st  January,  1837;  and  that  it  sold  for  a  premium  un- 
til a  considerable  time  after  the  last  investment  made  by  them 
as  trustees.  But  they  admitted  that  the  stock  is  and  was  at 
the  time  of  the  tender  to  the  complainant  worth  less  than  the 
par  value,  from  suspension  of  specie  payments  and  general  de- 
rangement of  the  business  of  the  country.  That  at  the  time 
of  making  the  several  investments,  Walter  Cunningham  was 
cashier,  a  director  and  a  large  stockholder  in  said  bank ;  that 
the  defendants  were  both  directors,  and  the  defendant  Emott 
the  president  of  said  bank;  that  they  do  not  know  to  what 
amount  W.  Cunningham  was  indebted  to  the  bank  at  the  time 
the  investments  were  made.  But  they  admitted  that  they  knew 
the  general  condition  of  the  bank.  They  denied,  however,  that 
there  was  any  fraud,  or  bad  faith ;  or  that  they  supposed  or 
knew  that  the  investments  were  hazardous  or  uncertain ;  or 
that  they  made  the  investments  to  benefit  any  other  persons 
than  the  legatees.  That  Emott,  from  a  knowledge  of  the  af- 
fairs beheved  it  was  safe,  and  that  he,  at  the  time,  and  long 
after,  was  a  large  stockholder  in  said  bank,  and  having  con- 
cluded ^'  to  make  the  investment  he  had  recourse  to  his  own 
stock,  or  stock  in  which  he  was  interested,  not  deeming  it  ne- 
cessary to  go  into  market,  and  knowing  that  he  could  reinvest 
for  himself  as  he  in  fact  did  for  an  amount  beyond  such  invest- 
ment, and  at  or  about  the  same  prices."  That  Emott  has  at 
all  times  expressed  a  readiness  and  willingness  to  transfer  to 
the  complainant  one-half  of  said  476  shares  of  stock  at  the 
price  which  it  cost,  and  one-half  of  the  Mills  bond  and  mort- 
gage, and  to  pay  her  any  balance  which  remained  due  on  her 
legacy  in  money ;  that  the  defendants  were  still  ready  to  make 
such  payment  and  transfer,  and  they  submitted  that  the  com- 
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plaiaant  ought  to  be  decreed  to  receive  the  same  in  full  satia- 
faction  of  her  claim. 

The  facts  appearing  in  evidence  in  the  cause,  are  sufficiently 
stated  in  the  opinion  of  the  court.  The  vice  chancellor  made 
a  decree  directing  a  reference  to  a  master  to  compute  the 
amount  due  to  the  plaintiff  on  account  of  the  legacy,  at  simple 
interest,  after  deducting  the  advances  made  by  the  defendants ; 
and  that  the  defendants  pay  the  amount  so  reported  due,  with 
costs  to  be  taxed. 

The  following  opinion  was  delivered  by  the  vice  chancellor: 

Parker,  Y.  C.  I  find  no  evidence  to  w^arrant  the  belief 
that  the  defendants  acted  in  bad  faith  toward  the  complain* 
ant,  in  investing  her  property  in  the  stock  of  the  Dutchess 
County  Bank;  and  the  principal  question  I  shall  examine,  in 
deciding  this  case,  is  whether  the  investment  thus  made  isof  such 
a  character  as  will  subject  the  defendants  to  a  personal  liability 
for  the  loss.  Upon  this  point  there  has  been  no  express  adjudi- 
cation in  the  equity  courts  of  this  state,  though  I  think  the 
principle  that  should  govern  it  is  now  well  settled  in  England, 
and  in  some  of  our  sister  states. 

It  is  contended  by  the  defendants'  counsel,  that  trustees  are 
not  responsible  in  regard  to  the  preservation  and  care  of  the 
trust  property,  if  they  keep  it  as  they  keep  their  own,  and  that 
they  can  only  be  liable  when  they  fail  to  exercise  reasonable 
care  and  diligence.  Some  of  the  earlier  decisions,  doubtless, 
go  that  length,  and  as  to  many  of  the  duties  devolving  upon 
trustees,  I  am  satisfied  this  is  now  the  law.  But  so  indefinite 
and  general  a  rule  would  never  be  sufficient  to  protect  an 
infant  against  an  unsafe  investment;  and  on  a  careful  ex- 
amination of  the  authorities,  I  am  convinced  that  the  law  reg- 
ulating the  investment  of  property  by  trustees  is  more  fixed 
and  certain.  Some  more  definite  rule  is  required,  as  well  for 
the  guidance  and  safety  of  the  trustee,  as  for  the  protection  of 
the  cestui  que  trust. 

In  the  recent  case  of  Clough  v.  Bond,  (3  Mylne  ^  Craig^ 
490,  496,)  Lord  Cottenham  says — "It  will  be  found  to  be  the 
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result  of  all  the  best  authorities  upon  tl^e  subject,  that  although 
a  personal  representative,  acting  sppfctly  within  the  line  of  his 
duty,  and  exercising  reasonable  care  and  diligence,  will  not  be 
responsible  for  the  faikrre  or  depreciation  of  the  fund  in  which 
any  part*of  the  estate,  may  be  invested,  or  for  the  insolvency 
or  misconduct  of  any  person  who  may  have  possessed  it;  yet 
if  that  line  of  duty  be  not  strictly  pursued,  and  any  part  of  the 
property  be  invested  by  such  personal  representative  in  funds 
or  securities  not  authorized,  or  be  put  within  the  control  of  per- 
sons who  ought  not  to  be  entrusted  with  it,  and  a  loss  be  tiiereby 
eventually  Sustained,  such  personal  representative  will  be  liable 
to  make  it  good,  however  unexpected  the  result — however  little 
likely  to  arise  from  the  course  adopted,  and  however  free  such 
course  may  have  been  from  any  improper  motive."  Let  us  ex- 
amine whether  this  is  the  law,  and  whether  the  stocks  pur- 
chased by  the  defendants  were  an  authorized  security. 

In  Trafford  v.  Buchin,  (3  At/cyns,  444,)  as  early  as  in  1746, 
LfOrd  Hardwick  decided  that  investing  the  trust  funds  in  South 
Sea  stock  would  not  protect  the  trustee  against  personal  liability 
for  the  loss;  and  the  lord  chancellor  remarked  that, '< neither 
South  Sea  stock  nor  bank  stock  is  considered  a  good  security, 
because  it  depends  on  the  management  of  the  governors  and 
directors,  and  is  subject  to  losses."  And  in  the  same  case  he 
held  that  an  investment  '<  in  South  Sea  or  bank  annuities,  where 
the  directors  have  nothing  to  do  with  the  principal,  and  were  ^ 
only  to  pay  the  dividends  and  interest,  until  such  time  as  the 
government  pay  off  the  capital,  would  be  a  good  security."  lo 
Hancam  v.  Allen,  (2  Dickens,  498,)  it  was  held  in  1774,  that  if 
a  trustee  lay  out  trust  money  in  a  fund  which  the  court  does 
not  adopt,  and  such  fund  afterward  sinks  in  value,  the  court, 
though  there  were  no  mala  fides,  will  throw  the  loss  upon  the 
trustee.  Otherwise,  if  laid  out  in  the  fund  which  the  court 
adopts.  So  too,  in  Peat  v.  Crane,  (2  Dickens,  498,  note,)  Lord 
Thurlow  directed  an  allowance  to  be  made  to  a  trustee  for  the 
depreciation  of  3  per  cent,  consolidated  annuities,  in  which  he 
bad  invested  trust  money,  on  the.  express  ground  that  it  was  a 
fund  adopted  by  the  court     In  Adye  v.  FeuilleteaUj  (1  Cox, 
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24,  reported  also  in  3  Swanstouy  84,)  decided  in  1783,  Lord 
L^ghborough  held  that  when  an  executor  lends  money  of  bis 
testator  upon  bond,  he  shall  be  personally  answerable  if  the 
security  prove  defective,  though  the  testator  was  in  the  habit 
of  lending  money  on  such  security.  In  that  case  it  was  urged 
by  Hardinge,  of  counsel  for  the  defendant,  as  is  contended  here, 
that  the  executor  was  not  liable  for  losses  if  he  did  with  the  tes- 
tator's property  as  a  prudent  man  would  have  done  with  his 
own — that  nothing  short  of  crassa  negligetUia  could  make 
him  personally  liable.  He  cited  Harden  v.  Parsons^  (1  Edenls 
Cases,  145.)  But  Lord  Commissioner  Hotham,  sitting  with 
Lord  Loughborough,  added,  'Uhe  court  will  always  discourage 
lending  trust  money  on  private  security,  though  large  interest 
may  be  given.  It  becomes  a  species  of  gambling.''  The  case 
of  Harden  v.  Parsons  was  overruled  by  Lord  Eldon,  in  Walker 
v.  Symonds,  (3  Swanston^s  Rep,  62,)  and  has  never  been  relied 
on  since  as  authority.  • 

The  case  of  Holnies  v.  Dring,  (2  Cox,  1,)  was  decided  in 
1787.  The  executors  had  loaned  the  trust  money  of  an  infant 
on  a  bond  with  security.  The  obligors  were  in  "ample  cir- 
cumstances "  when  the  money  was  lent,  but  afterward  became 
insolvent.  The  master  of  the  rolls  said  that  "  it  was  never 
heard  that  a  trustee  could  lend  an  infant's  money  on  private 
security,"  and  directed  the  executors  to  pay  the  money,  and 
interest  and  costs.  In  Wilkes  v.  Steward,  {Cooper's  Ch.  Rep. 
6,)  decided  in  1801,  the  executors  were  empowered  to  lay  out 
the  legacy  in  the  funds,  "  or  in  such  other  good  security  as 
they  could  procure  and  think  safe."  Yet  with  even  this  im- 
plied discretion  it  was  held  that  they  could  not  lend  it  on  per- 
sonal security.  The  case  of  Powell  v.  Evans,  decided  also  in 
1801,  (5  Vesey,  838,)  goes  still  farther.  It  was  there  held  that 
executors  who  neglected  to  call  in  money,  lent  by  the  testator 
on  a  bond,  should  be  charged  with  the  loss  that  might  be  sus- 
tained by  the  subsequent  failure  of  the  obligors.  This  doctrine 
has  not,  perhaps,  been  carried  to  this  extent  in  this  state.  The 
case  of  Brown  v.  Thompson,  (4  Johti.  Ch.  Rep.  619,)  may  be 
regarded  as  somewhat  modifying  it,  but  I  cite  it  to  show  bow 
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gtrictly  the  English  courts  have  intended  to  guard  the  rights 
of  infant  cestuis  que  trust  If  the  rule  has  not  been  so  rigidly 
enforced  here,  as  to  collecting  money  already  invested  by  the 
testator,  I  think  it  has  been  equally  strict  with  the  English 
courts,  in  insisting  upou  proper  investments,  when  made  by  the 
trustee. 

It  may  now  be  regarded  as  the  well  settled  rule  of  the 
English  court  of  chancery,  that  the  trustee  can  only  protect 
himself  against  risk  by  investing  the  trust  fund  in  real  or  gov- 
ernment securities.  He  roust  either  take  security  on  real  es- 
tate, or  invest  in  a  fund  approved  by  the  court ;  and  no  other 
fund  is  there  approved  by  the  court,  except  the  public  funds.  The 
decisions  subsequent  to  those  I  have  reviewed  hold  the  same 
doctrine,  and  make  any  investment  on  private  or  personal  se- 
curity at  the  risk  of  the  trustee.  ( Vigrass  v.  Binfield,  3  Mad. 
40.  Walker  v.  St/monds,  3  Swans.  1.  Howe  v.  Earl  of 
Dartmouth,  7  Ves.  150.  Holland  v.  Hughes,  16  /c/.  111.  Tebhs 
v.  Carpenter,  1  Madd,  290.)  In  the  case  of  Clough  v.  Bond, 
which  was  decided  as  late  as  1838,  this  doctrine  is  recognized 
in  express  terms  by  Lord  Chancellor  Cottenham. 

But  it  is  urged  by  the  defendants'  counsel  that  a  diflerent 
rule  prevails  in  this  state,  and  Thomson  v.  Brown,  (4  John. 
Ch.  Rep.  619,)  is  relied  on  to  show  that  when  executors  or 
trustees  act  in  good  faith,  they  will  not  be  responsible  for  loss. 
An  examination  of  that  case,  however,  shows  that  it  was  not  a 
case  of  investment  made  by  the  administrators.  They  only 
permitted  the  business  to  be  carried  on  as  they  found  .it.  Chan- 
cellor Kent  there  says,  ^^  this  was  not  a  new  and  distinct  origi- 
nal trading  with  the  assets,  voluntarily  entered  into  by  the 
administrators.  They  found  a  store  of  goods  in  possession  of  a 
surviving  partner,  and  they  had  no  other  alternative  but  either 
to  suffer  him  to  go  on  and  sell  on  the  usual  terms,  and  under  a 
continuation  of  the  confidence  reposed  in  him  by  the  intestate, 
or  to  divide  the  goods  and  sell  the  share  of  B.  at  auction." 
Under  these  circumstances,  it  appearing,  that  the  administra- 
tors acted  in  good  faith,  they  were  not  held  liable  to  the  loss. 
This  case  no  more  conflicts  with  the  English  rules  regulating 
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the  investments  of  trust  moneys  by  trustees,  than  do  the  later 
English  cases  of  France  v.  Wood  (1  Tandyuj  172,)  and  Dor^ 
chaster  v.  Effingham^  (1  Id.  279,)  to  u'hich  it  is  analogous. 
In  Brown,  culmh^  v.  Campbell,  cxV,  {Hopkins,  233,)  notes 
given  by  the  Union  Cotton  Manufactory  to  Richard  F.  Cooper 
were,  by  his  executor,  invested  in  stock  of  the  Otsego  Cotton 
Manufactory,  which  afterward  became  insolvent.  This  case 
seems  to  have  been  but  little  considered  by  either  the  counsel 
or  the  court,  and  is  imperfectly  stated  by  the  reporter ;  and  I 
cannot  concede  that  it  establishes  any  new  rule  on  this  sub- 
ject. Indeed,  it  would  appear,  from  the  express  language 
of  the  chancellor,  that  it  was  not  so  designed ;  for  he  says  he 
makes  the  decision  "  without  meaning  (hat  a  trustee  may  in- 
vest the  funds  of  his  trust  in  stock  of  this  kind."  In  the  case 
of  Smith  V.  Smith,  (4  John.  Ch.  Rep.  281,)  Chancellor  Kent  says, 
<'I  have  no  doubt  that  it  is  a  wise  and  excellent  general  rule 
that  a  trustee  loaning  money  must  require  adequate  real  secu- 
rity, or  resort  to  the  public  funds,"  though,  he  adds,  he  is  not 
prepared  to  say  whether  there  are  any,  and,  if  so,  what,  excep- 
tions to  this  rule. 

I  think  it  appears  from  the  case  of  Kirby  v.  King,  (3  Joht. 
Ch.  Rep.  552,)  that  the  court  of  chancery,  in  this  state,  has  not 
intended  to  guard  the  property  of  cestuis  que  trust  less  sedu- 
lously than  the  English  courts. 

In  New  Jersey  the  English  rule  has  been  fully  adopted.  In 
the  case  of  Gray  v.  Fox,  Chancellor  Vroom  examines  care- 
fully the  history  of  (he  law  in  question,  and  claims  that  it  is  fully 
established  in  England,  and  in  this  country.  It  is  also  recog- 
nized in  2  Story^s  Eq.  Juris.  638,  641,  and  2  Ketits  Com.  5th  y 
ed.  416,  note. 

On  the  whole  I  cannot  doubt  but  the  English  rule  is  adopted 
here,  and  that  a  trustee  cannot  be  protected  against  a  loss  in 
investing  trust  funds,  unless  he  loans  on  real  security,  or  in- 
vests in  some  fund  approved  by  the  court.  Such  a  rule  is 
easily  defined  and  readily  understood,  and  I  repeat,  it  is  as 
necessary  to  the  safety  of  the  trustee,  as  to  the  protection  of  the 
cestuis  que  trust. 
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There  is  no  reason  operating  against  it  here  that  does  not  exist 
in  England.  Investments  can  be  readily  made  in  either  of  the 
securities  required,  and  the  court  approves  of  a  deposit  in  the 
N.  Y.  Life  Insurance  and  Trust  Company,  until  a  safe  invest- 
ment can  be  made  on  bond  and  mortgage.  The  principal  of 
the  cestui  que  trust  ought  not  to  be  put  in  hazard.  As  well 
might  the  trustee  invest  in  a  commercial  adventure,  or  in  a 
brokerage  partnership,  as  in  bank  stock.  In  either  case  the 
principal  is  hazarded,  with  a  view  to  make  a  greater  gain  than 
the  legal  interest.  Nor  should  this  be  left  to  the  wide  and  va* 
rying  discretion  of  the  trustee.  It  should  be  regulated  by  some 
fixed  and  settled  rule,  and  I  know  of  none  more  salutary,  that 
could  be  adopted,  than  that  I  have  shown  to  be  established. 
I  think  too,  that  the  investment  made  by  the  defendants  was 
not  such  as  appears  from  the  will  to  have  been  intended  by 
the  testator.  Interest,  not  dividends,  was  directed  to  be  paid 
annually.  A  mere  loan  was  contemplated,  not  a  carrying  on 
of  the  business  of  banking.  Most  of  the  property  of  the  testa- 
tor was  also  in  bonds  and  mortgages.  The  amount  of  bank 
stock  was  trifling  in  comparison.  The  intention  of  the  testator 
should  have  been  observed.     {Hoxie  v.  Hoxie,  7  Paige,  187.) 

If  the  view  I  have  taken  of  the  law  is  correct,  it  is  decisive 
of  this  case,  and  it  will  not  be  necessary  to  examine  the  ques- 
tion whether  the  defendant  Emott,  individually,  could  transfer 
the  stock  to  himself  and  Schry  ver  as  trustees,  so  as  to  bind  their 
cestuis  que  trust. 

The  decree  must  therefore  direct  a  reference  to  a  master  to 
compute  the  amount  due  complainant  on  the  legacy,  at  simple 
interest,  deducting  the  advances  made  by  the  defendants,  and 
that  on  the  coming  in  and  confirmation  of  the  master's  report, 
the  complainant  have  execution  for  the  amount  so  reported 
due,  with  costs  of  suit  to  be  taxed.  Caffrey  v.  Darby,  (6  Ves. 
488,)  is  in  point  as  to  costs." 

The  defendants  appealed  from  the  whole  of  the  decree  of  the 
vice  chancellor ;  and  the  plaintiff  appealed  from  that  part  there- 
of which  directed  that  the  interest  to  be  computed  on  the  legacy 
should  be  simple  interest  at  seven  per  cent ;  and  from  all  such 
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parts  as  limiled  the  right  of  the  plaintiff  to  the  recovery  of  aim* 
pie  interest  only. 

O,  Oifford  4*  Geo,  Woody  for  the  plaintiff.  I.  The  com- 
plainant is  entitled  to  a  decree,  that  the  defendants  pay  to  her 
the  legacy  of  $3600,  with  interest  from  the  lOlh  day  of  Janu- 
ary, 1825,  until  paid,  less  $439,43,  paid  for  her  maintenance 
and  education.  The  will  directs,  '^  that  interest  be  paid  to  the 
said  several  persons  and  societies  for  the  said  legacies,  on  the 
first  day  of  May  in  every  year,  or  as  soon  thereafter  as  my  said 
executors  shall  have  received  sufficient  for  such  purpose." 
The  third  codicil  of  the  will  directs  $3500  to  be  paid  to  the  com- 
plainant, on  her  arriving  at  age,  or  on  her  marriage,  and  inter- 
est in  the  meantime  to  be  paid  in  the  discretion  of  the  executors, 
for  her  maintenance  and  education;  and  declares  that  this 
legacy  is  in  all  respects  to  be  subject  to  the  provisions  and  in- 
structions of  the  will.  The  intention  of  the  testator  must  be 
followed,  as  nearly  as  it  can  be  arrived  at,  from  a  consideration 
of  all  parts  of  the  will.  {Hoxie  v.  Hoxie^  7  Paige,  187.  Scott 
V.  Ray,  18  Pick.  360.  Roberts  on  WUls,  477,  428.  1  P. 
Wms.  423.  Gray  v.  Minethrope,  3  Ves.  105.)  II.  There 
should  be  annual  rests,  and  the  interest  allowed  on  the  legacy 
should  be  compound  interest.  The  will  expressly  direcLs  that 
interest  shall  be  paid  on  the  first  day  of  May  in  every  year.  If 
this  had  been  done,  and  the  express  direction  of  the  will  been 
complied  with,  of  course  the  interest  would  have  been  added  to 
the  principal  each  year,  and  accumulated  with  annual  rests. 
The  defendants  themselves  understood  that  the  legacy  was  to 
accumulate  by  compound  interest,  as  appears  from  the  fact  that 
they  first  invested  a  part  of  it  on  bond  and  mortgage,  and 
added  the  interest  to  it ;  and  also  from  the  fact  that  they  have, 
from  time  to  time,  invested  what  dividends  accrued  on  the  bank 
stock.  III.  As  the  decree  now  stands,  the  complainant  will 
not  receive  interest  on  the  accumulations,  even  since  the  com- 
mencement of  the  suit,  and  while  the  cause  has  been  pending 
on  the  appeal  of  the  defendants.  Whereas,  if  the  defendants 
had  not  wrongfully  refused  to  pay  when  the  complainant  ar- 
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rived  at  age^  she  could  have  invested  the  amount  then  due, 
including  principal  and  interest,  and  received  the  increase. 
The  decree  should  therefore  be  so  altered  as  to  prevent  this  loss 
to  the  complainant.  IV.  Investment  in  bank  stock  was  contrary 
to  the  intention  of  the  testator,  and  contrar}^  to  his  practice  in 
his  lifetime.  (1.)  Contrary  to  his  intention  ;  because,  he  directs 
in  his  will,  that  hiterest  shall  be  paid  on  the  first  of  May  in 
each  year,  &c.  and  says  nothing  about  dividends  or  income ; 
and  (2.)  Though  the  executors  were  invested  by  the  will  ^'  with 
a  full  and  ample  discretion,  as  to  the  collection  of  outstanding 
debts,  to  let  them  remain  or  otherwise,"  yet  such  discretion  was 
limited  by  the  terms  of  the  will,  to  what  was  in  furtherance  of 
the  views  and  intent  of  the  testator.  (3.)  It  was  contrary  to 
his  practice,  as  appears  from  the  inventory  of  his  personal  prop- 
erty, which  shows  that  of  personal  property  which  he  possessed 
at  the  time  of  his  death,  to  the  amount  of  $125,463,97,  $1223, 
68,  consisted  of  farming  utensils,  &c,  $10,883,78,  of  notes,  bonds, 
accounts,  and  cash,  $750  of  Middle  District  bank  stock,  and 
$112,601,51,  of  bonds  and  mortgages.  V.  The  complainant 
is  a  legatee  to  receive  a  specified  sum,  and  must  be  paid  in  pre- 
ference to  the  residuary  legatees ;  and  if  the  executors  have  lost 
a  part  of  the  property  of  the  estate,  for  which  they  are  not  per- 
sonally liable,  the  residuary  legatees  must  sustain  the  loss,  and 
not  the  specific  legatees.  YI.  Strict  diligence  and  care  is  re- 
quired of  executors  and  trustees,  and  particularly  where  the 
cestuis  que  trust  are  infants.  {Jeremy^s  Eq,  Juris,  149,  158. 
2  P.  Wms,  Rep.  215.)  And  this,  even  where  investments  are 
made  on  real  security.  {Stickney  v.  Sewall,  1  Mylne  4* 
Craig,  1.)  YII.  An  investment  of  trust  funds  in  bank  stock 
by  executors  and  trustees,  without  express  power  is  given  them 
to  do  so,  is  a  breach  of  trust,  and  they  are  personally  liable  for 
the  loss  which  may  result  from  such  investment;  because  (1.)  It 
18  placing  the  funds  where  they  do  not  draw  interest,  or  any 
other  certain  income.  (2.)  It  is  endangering  the  principal  by 
embarking  it  in  a  speculative  operation.  (3.)  Bank  stock  is 
mere  personal  property,  and  executors  cannot  invest  trust  funds 
therein,  without  incurring  the  liability  for  all  loss.     ( TVaffbrd  v. 
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Boehm,  3  Atk.  439, 444.  Howe  v.  Earl  of  Dartmouth,  7.  Ves. 
150.  Hancom  v.  ilUe;^  2  £>tdr.  498,  and  ca«e«  there  died. 
16  Fe«.  114.  Gray  v.  Foj:,  Sexton's  Ch.  Rep.  268.  S'miVA 
V.  Smith,  4  /oAn.  CA.  Ae/?.  281,  4,  5.)  (4.)  If  trustees  or  exe- 
cutors lend  or  invest  trust  money  on  private  and  personal  secu- 
rity, they  are  liable  for  the  loss  resulting  from  the  failure  of  such 
security.  {Clough  v.  Borul,  3  Mylne  ^  Craig's  Rep.  490, 
496,  and  cases  there  cited.  2  Kent's  Com.  5th  ed.  416,  note. 
Jeremy's  Eq.  Juris.  146,  156,  157,  and  note  I.  Adye  v.  Feuil- 
liteaUj  1  Cox's  Rep.  24.  Holmes  v.  Dring,  2  Id.  1.  Lawton 
V.  Copelandy  2  Bro.  156.  Perkins  v.  Boynton,  1  Bro.  C  C. 
375.  Ryder  v.  Bickcerton,  Eden's  Rep.  149,  note.  Trafford 
V.  Boehm,  2  Dick.  498.  3  Swanston,  80,  notes.  Powell  v. 
Evans,  5  Ves.  jun.  844.  Wilkes  v.  Stewart,  Coop.  Cases,  6. 
WoZAcr  v.  Symonds,  3  Swanston's  Rep.  1.  Gray  v.  J\)arj 
Sexton's  Jtep.  259.  iS^mtVA  v.  Smithy  4  /oAn.  CA.  /fep.  281, 
284.  2  iS'^ory'^  £9.  Juris,  p.  514,  517,  636.)  (5.)  It  is  against 
the  policy  of  the  law  to  invest  in  bank  stock.  (2  R.  S.  N.  Y. 
ed.  of  1836,  p.  31,  §  48 ;  also  p.  37,  §  80.)  (6.)  Courts  of  equity 
have  never,  in  any  way,  recognized  bank  stock)  or  the  stock  of 
any  other  private  company,  as  suflScient  security  for  trust  funds. 
The  courts  have  deposited  moneys  in  the  New- York  Life 
Insurance  and  Trust  Company,  because  that  company  was  to 
a  great  extent  under  the  control  of  the  chancellor,  and  its  capi- 
tal was  required  tol)e  invested  in  bonds  and  mortgages  ;  show- 
ing how  particular  the  legislature  and  the  courts  were  to 
prevent  the  funds  being  at  the  risk  of  ordinary  banking  com- 
panies. {See  Charter  of  the  Company,  Laws  of  1830,  ch.  75, 
hh  7,  18 ;  Rules  of  Court  of  Chancery,  128.)  VIII.  An  invest- 
ment in  bank  stock  is  not  even  taking  personal  security  ;  but 
it  is  employing  the  funds  in  speculating  business^  the  same  in 
principle  as  establishing  and  conducting  a  sole  banking  asso- 
ciation or  a  broker's  office  with  the  funds,  or  purchasing  an 
interest  in  the  business  of  a  private  copartnership.  It  is  not 
even  taking  the  personal  obligation  of  the  borrower,  with  the 
stock  as  collateral.  IX.  Trustees  are  personally  liable  for  lossea 
when  they  have  used  the  funds  in  business  or  speculating  *| 
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whether  they  have  so  used  them  for  the  benefit  of  themselves, 
or  for  the  benefit  of  the  cestui  que  trust,  X.  All  of  tbe  stock, 
except  40  shares  of  new  stock,  tendered  to  the  complainant  by 
the  defendants,  was  purchased  (if  purchased  at  all)  by  James 
Emott,  of  himself.  XI.  Executors  and  trustees  cannot  pur- 
chase the  property  of  the  cestui  que  trusty  or  sell  their  own 
property  to  the  c^^^tit  que  trust,  or  contract  with  themselves 
for  the  cestui  que  ttust^  particularly  where  the  cestuis  que  trust 
are  infants.  This  is  a  well  established  rule  both  in  England 
and  in  this  country  and  state.  [Chitty  on  Cont.  295  notes. 
Ex  parte  Lacy,  6  Ves.  625.  Ex  parte  Hughes,  6  Id,  617. 
Lester  v.  Lester^  Id,  631.  Ex  parte  James,  8  Id,  337. 
Ex  parte  Bennett,  10  Id.  385.  Randall  v.  Errington,  Id. 
423.  Morse  v.  Royal^  13  Id,  355.  Lowther  v.  Lowiker,  7 
Id.  95.  Walford  v.  Adie^  5  Hares'  Ch,  R,  112,  123.  Worwr 
ly  v.  Worndy,  8  Wheats  R,  435,  441.    Prevost  v.   Qratz, 

1  Pet,  C,  C.  R,  368.  Church  v.  Marine  Ins.  Co.  1  Masoris 
a  a  R,  344.  iStapp  v.  Faber,  3  Bibb's  R.  451.  McClanor 
han  V.  Chambers,  1  Monroe's  R,  45.    Davoue  v.  Panning, 

2  John.  Ch»  R,  257.  Munroe  v.  Allaire,  2  Caine^  Cas.  in  Er. 
183.  Rogers  v.  Rogers,  Hopkimf  Ri  524.  Torrey  v.  Bank 
of  Orleans,  9  Paige  663.    Hawley  v.  Cramer,  4  Cowen,  736. 

1  Pfl^c,  393.  3  /d.  1 98.  FTo/Zcr  v.  £&rrw,  7  /d.  168.  Char 
pin  V.  TKeecf,  darkens  Ch,  R,  46.  Jackson  v.  Fan  Dolfsen, 
6  /oA7W.  jR.  43.  Litchfield  v.  Cudworth,  15  Ptdfc.  30.)  «  The 
character  of  seller  and  buyer  can  never  be  united  in  the  same 
person."    (6  Pick.  198.    7  Id,  119.    3  JSmney,  64.    4  Jd.  43. 

2  Wharton  63.  Fa/^  v.  Torrence,  4  Haidks,  412.  Connor 
V.  Jenkins,  1  Z>er.  J?^.  12.  422.  Gordon  v,  Finlay,  3  Hawks, 
241.)  ''One  administrator  cannot  purchase  of  another."  {Obert 
V.  Hamnell,  3  Harrison's  R.  81.)  "  Executors  canilot  contract 
with  themselves."  (Wc^A^  v.  Cm/Zct,  2  floi?.  /J.  179. 
Banks  v.  Judah,  8  Conn.  i2.  145.)  XIL  The  defendants  are 
chargeable  with  legal  fraud,  and  with  negligence,  for  investing 
the  legacy  in  the  slock  of  the  Dutchess  Coiinty  Bank,  and 
allowing  it  to  remain  in  the  manner  they  did*  There  has 
been  no  time  since  the  fall  of  1835,  when  the  men  who  had 
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the  same,  or  similar  knowledge  of  the  affairs  of  the  bank,  as 
James  Emott,  have  considered  the  stock  a  safe  investment 
Dutchess  County  Bank  stock  was  sold  in  1840,  in  Poughkeep- 
eie,  at  auction,  for  80  cents  on  a  dollar ;  and  in  1842,  for  40 
cents  on  a  dollar.  The  stock  bought  by  Emott  as  trustee,  of 
himself,  was  at  a  higher  price  than  it  was  generally  selling,  at 
that  time.  It  was  for  132,  130  and  120  cents  on  the  dollar. 
XIII.  The  defendant  Emott  did  not  take  as  good  care  of  the 
legacy  of  the  complainant  as  he  did  of  his  own  property, 
XIT.  There  has  never  been  any  valid  sale  or  transfer  of  the 
stock  to  the  complainant.  The  attempt  of  the  defendant 
Emott  to  sell  his  own  stock  to  himself,  for  the  complainant 
while  an  infant,  was  null  and  void,  and  there  was  therefore  in 
fact  and  law,  no  investment  in  behalf  of  the  complainant. 
( Chii.  on  Cont,  6th  ed.  295.)  And  the  position  of  the  defendants 
is  that  of  a  mere  refusal  to  pay,  with  the  funds  still  in  their 
hands.  XY.  The  complainant  is  entitled  to  costs.  The  defen- 
dants have  committed  a  breach  of  trust  with  the  funds  of  an 
infant.  XYI.  Both  defendants  are  liable.  The  defendant 
Schryver  admits  that  the  acts  of  Emott  were  done  with  his 
concurrence. 

S.  Sherwood^  for  the  defendants.  I.  The  defendants  were 
executors  of  Matthew  Van  Benschoten  deceased,  and  the  com- 
plainant was  a  specific  legatee  under  the  will,  of  $3500,  pay- 
able when  the  complainant  arrived  at  age,  which  was  the  3d  of 
September,  1842,  with  interest ;  with  a  discretion  as  to  advances 
for  maintenance.  And  in  this  respect  the  defendants  were 
trustees.  II.  It  was  the  duty  of  the  executors  to  invest  the 
legacy  in  such  manner  as  to  make  it  productive,  during  the 
minority  of  the  legatees,  of  whom  the  complainant  was  one. 
III.  The  defendants  invested  the  funds  for  these  legacies  with 
some  others,  in  the  stock  of  the  Dutchess  County  Bank,  in 
which  bank  the  defendants  were  directors,  and  the  defendant 
Emott  was  president ;  he  also  holding  a  large  amount  of  stock, 
and  was  generally  a  very  large  depositor.  lY.  The  stock 
always  paid  a  dividend  of  rising  of  8  per  cent,  until  1840.    And 
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a  large  sarplus  was  on  hand,  the  stock  ranging  from  115  to  140. 
V.  The  vice  chancellor  erroneously  decided  that  the  defendants 
were  not  authorized  to  invest  the  funds  for  the  Ackerman 
legatees  in  the  stock  of  a  bank,  and  could  only  invest  on  bond 
and  mortgage,  or  in  some  fund  approved  by  the  court.  There 
is  no  settled  rule  in  this  country  upon  the  subject  of  invest- 
ments, other  than  the  general  rule  that  trustees  are  bound  to 
invest  the  funds  in  such  manner  as  a  prudent  man  would  in- 
vest his  own  moneys.  In  this  case  the  defendants  acted  in 
g^od  faith.  And  the  court  would  have  authorized  the  invest- 
ment made  by  them,  if  leave  had  been  applied  for. 

By  the  Courts  Strong,  P.  J.  The  testator,  by  the  third 
codicil  to  his  will  bequeathed  to  the  plaintiff  $3500,  to  be  paid 
to  her  when  she  should  arrive  at  age,  or  marry  ;  and  directed 
that  in  the  meantime  the  interest  on  such  legacy  should  be 
paid,  in  the  discretion  of  the  executors,  for  her  maintenance 
and  education.  The  whole  personal  estate  of  the  testator  was 
bequeathed  to  the  executors,  in  trust  for  the  purposes  specified 
in  the  will;  and  the  plaintiff's  legacy  was  given  subject  to  its 
provisions  and  instructions.  Although  the  defendants  were  not 
in  terms  authorized  to  invest  the  legacy  for  the  benefit  of  the 
plaintiff,  until  she  should  become  entitled  to  the  payment  of  the 
principal,  yet  the  power  to  do  so  was  necessarily  incidental  to 
the  direction  for  the  payment  of  interest  for  her  benefit,  in  the 
meantime.  The  principal  question  in  this  cause'  is,  whether 
the  power  to  make  such  investment  was  unlimited,  or  restricted 
by  any  provision  in  the  will,  or  by  any  rules  applicable  to  per- 
sons acting  in  a  representative  capacity. 

The  codicil  by  which  the  plaintiff's  legacy  was  given,  ex- 
tends the  will  to  all  property  then  held  by  the  testator ;  and 
directs  that  all  the  legacies  bequeathed  in  such  codicil  shall  be 
in  all  respects  subject  to  the  provisions  and  instructions  of  the 
will.  There  are  no  instructions  in  (hat  instrument  for  the  in- 
vestment of  money  by  the  executors ;  but  the  testator  expressed 
a  wish  that  the  persons  owing  him  should  not  be  oppressed  or 
harassed,  it  being  his  intent  that  the  money  due  to  him  should 
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remain  at  interest  ''as  long  as  the  same  should  be  deemed 
secure,  and  the  interest  met."  He,  however,  directed  that  the 
amounts  of  certain  legacies  which  he  bequeathed  to  the  trus- 
tees of  the  Reformed  Dutch  Church  at  Hackensack,  and  the 
trustees  of  the  school  at  the  same  place,  should  be  placed  and 
kept  at  interest  on  good  real  security.  Those  investments 
were  to  be  made  by  the  officers  of  the  societies,  and  were  to  be 
continued  for  indefinite  times.  The  testator  may  therefore 
have  deemed  it  necessary  to  give  more  stringent  directions  for 
their  security  than  where  a  similar  power  was  conferred  upon 
his  executors,  who  doubtless  had  his  entire  confidence,  to  be 
exercised  within  a  comparatively  short  period.  But  still  such 
positive  instructions,  in  the  only  instances  in  which  he  expressly 
authorized  any  investments,  are  strongly  indicative  of  his  views 
relative  to  the  requisite  security;  and,  although  possibly  not 
imperative  upon  the  executors,  yet  gave  them  a  safe,  and  in 
ray  opinion,  appropriate  guide  for  their  conduct.  And  these 
considerations  are  the  more  forcible  where,  as  in  this  case,  there 
are  instructions  given  in  two  instances,  and  those  the  only  in- 
structions in  the  will,  for  the  security  which  should  be  required 
on  the  investment  of  moneys  under  its  provisions.  And  it  is 
expressly  declared  in  the  codicil  that  the  legacies  therein  given 
are  in  all  respects  to  be  subject  to  the  provisions  and  instruc- 
tions of  the  will. 

It  seems  to  be  settled  by  many  cases  in  the  courts  in  Eng- 
land, and  indeed  was  admitted  by  the  counsel  for  the  defendants 
on  the  argument,  that  where  a  general  power  is  conferred  upon 
persons  acting  in  a  representative  capacity,  to  make  investments, 
in  that  country,  they  are  confined  in  its  exercise  to  real  and 
government  securities.  The  cases  quoted  by  the  late  vice 
chancellor  are  conclusive  on  that  point.  In  some  of  the  cases 
it  is  said  that  trustees  are  not  personally  responsible  if  they  ex- 
ercise the  power  confided  to  them  in  good  faith,  and  with  rea- 
sonable care  and  diligence.  But  that  applies  to  cases  where 
they  do  not  go  beyond  the  limits  prescribed  for  them  by  express 
rules.  If  for  instance,  in  making  a  loan  on  real  security,  they 
in  good  faith  take  that  which  is  apparently  sufficient  at  the  time. 
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and  it  eventually  turns  out  to  be  inadequate,  they  will  not  be 
responsible  for  any  loss  that  may  be  sustained.  So  also  in  the 
selection  of  government  securities.  But  if  they  go  beyond 
the  prescribed  limits,  neither  good  faith,  nor  care,  nor  diligence 
(if  they  can  accompany  such  departure)  will  protect  them 
where  there  is  an  actual  loss.  In  such  cases  they  assume  the 
risk  and  must  be  responsible  accordingly. 

But  it  is  contended  that  the  rule  has  never  been  established 
in  this  state ;  and  that  it  would  be  oppressive  to  enforce  it 
against  persons  acting  in  good  faith,  until  it  had  been  fully 
settled,  and  become  generally  known.  It  is  probably  a  sufr 
ctent  answer  to  say  that  it  has  long  been  the  uniform  rule  in 
the  country  from  which  we  derive,  and  in  many  cases  by  con* 
■titutional  provisions,  the  principal  rules  for  our  conduct  We 
have  no  other  foundation  for  a  vast  proportion  of  the  principles 
which  govern  our  actions,  both  in  our  individual  and  represen- 
tative capacities.  All  this  must  have  been  well  known  to  the 
principal  and  more  active  trustee  in  this  cause,  (who  has  been 
an  eminent  member  of  the  bar,  and  filled  a  prominent  judicial 
station,)  at  the  time  when  the  trust  was  assumed.  Possibly  in 
extreme  cases,  and  particularly  where  some  rule  is  based  upon 
principles  inconsistent  with  the  nature  of  our  institutions,  such 
rule  should  be  declared  inapplicable,  and  not  in  force.  But 
this  is  neither  the  one  nor  the  other.  The  rule  is  highly  bene- 
ficial both  for  the  trustee  and  cestui  que  trust.  The  trustee 
knows  that  he  is  safe  so  long  as  he  acts  honestly,  and  confines 
himself  within  the  prescribed  limits.  The  interests  of  the 
cestui  que  trusty  who  is  ordinarily  incapable  of  guarding  his 
own  rights,  are  securely  protected.  His  property  cannot  be 
jeoparded  and  wasted  by  hazardous  speculations.  In  a  great 
majority  of  cases  speculations  in  this  country  have  been  pro- 
ductive of  disastrous  consequences,  even  to  those  who  have 
acted  in  their  own  behalf.  Besides,  if  persons  acting  for  others 
are  authorized  to  speculate  with  the  funds  of  those  whom  they 
represent,  the  temptation  is  strong,  in  case  of  success,  to  as- 
sume the  advantage  personally,  or  in  case  of  loss,  to  throw  it 
upon  the  cestui  que  trust.    Experience  has  shown  that  there 
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are  many  who  cannot  resist  the  temptation.  It  is  undoubt- 
edly true  that  in  a  few  instances  investments  for  ceatuis  que 
trust  in  speculative  stocks  have  proved  very  advantageous  to 
them.  They  have  obtained  a  high  interest  for  their  money, 
and  a  great  advance  of  the  principal  fund.  But  the  law  re- 
gards the  certainty  of  an  income  for  persons  thus  situated, 
more  than  its  magnitude.  Sometimes  it  is  all  they  have  to 
depend  upon  for  their  subsistence,  and  they  are  incapable  of  ac- 
quiring any  thing  by  their  personal  exertions.  It  may  some- 
times happen  that  it  will  be  difficult  to  invest  moneys  in  either 
of  the  requisite  securities^  at  the  usual  rate  of  interest  or  in- 
come. In  such  cases  trustees  would  be  justified  in  loaning  or 
investing  funds  at  a  less  rate,  or,  in  extreme  cases,  in  retaining 
them  for  a  short  period.  But  ordinarily,  if  a  judgment  may  be 
formed  from  the  past,  there  will  be  no  difficulty  in  procuring  a 
safe  investment  in  some  of  the  appropriate  securities.  The 
danger  of  giving  an  unlimited  discretion  to  trustees  and  others 
acting  in  a  similar  capacity  is  strongly  illustrated  by  the  facts 
in  this  case.  If  it  could  be  safely  entrusted  to  any  one  it  surely 
might  be  to  one  of  the  defendants  (Judge  Emott)  whose  high 
character  for  probity  and  intelligence  is  so  well  and  favorably 
known.  And  yet  the  discretionary  power  which  he  has  as- 
sumed in  this  case  has  resulted  in  the  depreciation  of  the  prop- 
erty intrusted  to  his  management  to  probably  less  than  half  its 
value. 

The  rule  established  in  England  has  not  been  abrogated  or 
altered  by  any  legislative  action  in  this  state.  Nor  has  it  been 
impaired  or  affected  by  the  decision  of  any  of  our  courts,  if  in- 
deed it  could  be  chaoged  by  judicial  authority.  In  Brown  v. 
Campbell^  {Hopkins'  Rep.^KSS,)  which  was  cited  by  the  defen- 
dants' counsel,  Chancellor  Sanford  sustained  the  exchange  of 
the  notes  of  the  Union  Cotton  Manufactory  for  the  stock  of  the 
Otsego  Cotton  Manufactory.  That  however  was  not  an  original 
investment  of  money,  but  simply  the  exchange  of  one  doubtful 
security  for  another,  and  might  have  been  the  best  arrangement 
which  could  have  been  made.  The  chancellor  expressly  disa- 
vowed any  intention  to  decide  that  a  trustee  might  invest  the 
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funds  of  bis  trust  in  such  stocks  as  were  taken  by  tbe  execator 
in  that  case.  In  Smiih  v.  SmUk,  (4  John,  Ch.  Rep.  281,) 
which  was  also  cited  by  tbe  defendants'  counsel,  Chancellor 
Kent  directed  that  the  ward  should  receive  the  unsecured  prom- 
issory notes  taken  by  his  guardian  from  persons  who  were  sol- 
vent at  the  time,  and  w/io  cantintted  to  be  solvent  to  the  taking 
the  account  before  the  waster.  There  was  no  actual  loss  in 
that  case ;  and  the  chancellor  declared  that  in  adopting  that 
course,  be  meant  to  be  understood  that  if  a  guardian  or  trustee 
loans  money  witliout  due  security,  he  must  be  responsible  in 
case  of  insolvency.  And  be  further  said  that  he  had  no  doubt 
''  that  it  is  a  wise  and  excellent  general  rule,  that  a  trustee 
loaning  money  roust  require  adequate  real  security,  or  resort  to 
the  public  funds."  He  subsequently  qualified  this  by  saying 
that  he  was  not  prepared  to  decide  whether  any,  and  if  any, 
what  exception  may  exist  to  the  general  rule  on  this  point. 
The  doubt  expressed  by  the  chancellor  in  that  case  has  proba- 
bly given  rise  to  this  controversy.  And  that  consideration 
shows  the  propriety  and  expediency  of  uniformly  adhering  to 
fixed  and  settled  rules.  Surely  he  could  not  have  intended  to 
admit  an  exception  which  would  in  effect  abrogate  the  rule  al- 
together. In  Eckford  v.  De  Kay^  (8  Paigey  89,)  Chancellor 
Walworth  decided  that  where  the  guardian  had  invested  tbe 
funds  in  which  his  ward  had  an  interest,  in  the  purchase  of 
real  estate,  without  the  previous  sanction  of  this  court,  she 
would  of  course  have  the  right,  when  she  came  of  age,  to  repu- 
diate the  deed,  and  to  claim  her  share  of  the  funds,  and  interest, 
from  the  estate  of  her  guardian,  or  from  his  sureties.  These 
cases,  so  far  from  attempting  to  repudiate  the  English  rule, 
would  seem  to  recognize  the  expediency  of  retaining  it,  in  this 
slate.  That  would  sanction  tbe  investment  of  the  moneys  of 
the  cestui  que  trust  in  loans  on  real  security,  or  in  the  public 
stocks  of  this  state  or  of  the  United  States,  and  also,  under  the 
rules  of  this  court,  in  loans  to  the  New- York  Life  Insurance 
and  Trust  Company.  As  the  investment  in  this  case  was  not 
in  either  of  these  securities,  but  was  in  fact  in  a  fund  of  a  pre- 
carious character,  and  retained  long  after  the  period  when  its 
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safety  was  more  than  doubtful,  U  cannot  be  sustained ;  and  the 
defendants  are  for  that  reason  personally  responsible  to  make 
good  the  loss. 

But  there  is  another  ground  equally  fatal  to  the  validity  of 
this  transaction.  The  stock  purchased  by  the  defendants  was 
in  whole  or  in  par(  the  individual  property  of  one  of  thera,  or 
the  proceeds  (in  dividends)  of  such  property.  It  has  long  been 
settled,  and  upon  principles  which  cannot  be  controverted,  that 
a  trustee  cannot  deal  in  his  own  behalf  with  the  funds  intrusted 
to  his  charge  for  the  benefit  of  another.  He  can  neither  pur- 
chase the  trust  funds  for  himself,  nor  exchange  them  for  his 
own  property. 

The  defendants  also  contend  that  they  should  be  exempt 
froni  the  payment  of  the  costs.  Where  executors  are  made 
responsible  in  their  representative  capacity  for  acts  done  by 
their  testator,  reasons  of  public  policy  exonerate  them  from 
personal  liability  for 'adverse  costs.  But  the  exemption  ought 
not  to,  apd  does  not,  apply  to  cases  where  they  render  themselves 
personally  liable  for  damages,  by  their  own  acts.  There  the 
costs  follow  the  damages. 

The  decree  of  the  late  vice  chancellor,  so  far  as  it  relates  to 
the  appeal  of  the  defendants,  must  be  affirmed. 

The  plaintiff  has  appealed  from  the  same  decree,  on  the 
ground  that  the  defendants  were  charged  only  with  simple  in- 
terest. It  is  contended  that  inasmuch  as  the  will  requires  that 
the  interest  shall  be  paid  annually  on  the  first  of  May,  and  as 
it  has  never  in  fact  been  paid,  it  should  be  charged  on  each 
instalment,  from  the  time  when  it  was  made  payable.  But  the 
interest  was  not  directed  to  be  paid  to  the  plaintiff  annually. 
On  the  contrary,  the  third  codibtl  directs  that  it  shall  be  paid  at 
the  discretion  of  the  executors,  for  her  maintenance  and  educa- 
tion. But  the  fact  that  interest  is  made  payable  on  a  particular 
time  (which  is  usually  the  case)  does  not  sanction  the  imposition 
of  compound  interest.  It  is  allowed  only  in  cases  of  gross  de- 
linquency— of  an  intentional  violation  of  duty.  (11  Vesey,  92. 
Hopk.  Rep.  424.)  I  have  carefully  read  over  all  the  testimony 
in  this  cause  to  ascertain  whether  it  presents  such  a  case.    I 
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am  satisfied  that  it  does  not.  The  executors,  although  one  of 
them  labored  under  gross,  and  under  the  circumstances  singular 
deceptions,  appear  to  have  acted  from  honest  motives,  and  with 
a  disposition  to  promote  the  interests  of  the  plaintiff.  They 
have  made  a  mistake  which  renders  them  personally  respon- 
sible ;  but  they  suffer  sufficiently  for  that,  by  being  compelled 
to  make  the  consequent  loss  good,  and  to  pay  the  costs  of  the 
suit  instituted  for  that  purpose. 

The  decree  of  the  late  vice  chancellor  of  the  third  circuit 
must  be  affirmed  in  all  respects,  and,  pursuant  to  a  mutual 
agreement  made  on  the  argument,  with  costs  of  the  two  appeab 
to  be  paid  equally  by  both  parties. 


Nbw-Tork   General  Term,  November,   1848.    Hurlbutj 

MeCouttj  and  Edwards^  Justices. 

Pike  vs.  Butler  and  others. 

The  leiior  of  premues  covenanted  that  if  the  lesaee  ihonld  erect  a  two  etorjr 
dwelling  house,  eoneaponding  in  elevation  with  a  honte  already  built  on  a 
part  of  the  demised  pfemises,  the  lessor,  at  the  termination  of  the  lease,  would 
paj  for  the  building  so  erected,  at  a  valuation  not  to  exceed  $2500,  to  be  made 
bj  appraisers  to  be  appointed  by  the  parties.  The  tenant  erected  a  building  on 
the  demised  premises  which  did  not  correspond,  in  height,  with  the  dwelling 
house  referred  to,  and  was  not  finished  inside  for  a  dwelling  house,  but  which 
was  capable  of  being  converted  into  one,  in  a  few  days'  time  and  at  a  moderate 
eipense.  The  lessor,  although  he  had  early  and  full  knowledge  of  the  char- 
acter of  the  building  which  had  been  erfeted,  never  objected  against  it,  to  the 
lessee,  nor  by  any  act  or  intimation  gave  him  to  understand  that  he  was  dis- 
satisfied with  it,  or  tha^  be  should  refuse  to  accept  and  pay  for  it.  And  upon 
the  lessee's  applying  to  him,  some  throe  months  before  the  expiration  of  the 
lease,  relative  to  appraising  the  value  of  the  building,  the  lessor  made  no  inti- 
mation that  any  question  would  be  raised  as  to  the  lessee's  right  to  be  paid  for 
the  building  as  it  stood ;  nor  did  he  make  any  objection  to  the  building  nntil 
after  appraisers  had  been  appointed,  and  had  met  for  the  purpose  of  appraising 
its  value,  and  when  it  was  too  late  for  the  lessee  to  remedy  the  defects  in  the 
house  before  the  expiration  of  the  lease ;  Held  that  the  lessor,  as  well  by  his 
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•Uence  when  he  ought  to  have  spoken,  as  by  hie  express  words  and  actloai^ 
had  designedly  misled  and  deceived  the  lessee  in  respect  to  the  lessor's  accept* 
ance  ot,  and  intention  to  pay  for,  the  building ;  and  that  he  had  thereby  waived 
all  objections,  which  he  might  have  made  to  the  same,  on  account  of  its  vaij- 
ing  from  the  terms  of  the  lease. 
£foM  also  that  the  lessee  could  sustain  a  bill  against  the  lessor,  on  that  ground, 
so  tar  as  to  place  him  in  as  good  a  condition  as  he  would  have  been  in,  had  ha 
known  the  lessor's  true  designs  at  the  time  of  the  first  deceitihl  conduct  on  his 
part  And  a  reference  was  directed,  to  ascertain  the  value  of  the  building,  for 
the  purpose  of  being  converted  into  a  dwelling  house,  at  the  expiration  of  tha 
lease. 

In  EauiTT.  This  was  an  appeal  by  the  plaintiff  from  a 
decree  of  the  former  assistant  vice  chancellor  of  the  first  cir- 
cuit The  bill  was  filed  by  the  assignee  of  a  lease  of  premises 
at  the  corner  of  Broome  and  Mercer-streets,  in  the  city  of  New- 
York,  against  the  assignee  of  the  lessor,  to  compel  the  defen- 
dant to  pay  the  plaintiff  the  value  of  a  brick  building  erected 
upon  the  premises  by  the  plaintiff  during  the  continuance  of 
the  lease.  The  facts  will  be  found  detailed  in  the  opinion  of 
the  court.  The  cause  was  heard  before  the  assistant  vice  chan- 
cellor upon  pleadings  and  proofs,  who  made  a  decree  directing 
the  plaintiff's  bill  to  be  dismissed  with  costs* 

Charles  O  Conor ^  for  the  appellant  L  The  defendant  Jonas 
Butler,  by  Thomas  C.  Butler,  his  agent  and  attorney  in  fact, 
accepted  the  house  which  had  been  erected  on  the  premises,  as 
a  sufiicient  compliance  with  the  building  clause  in  the  lease, 
and  waived  any  defects  which  may  have  existed  therein. 
(1.)  By  letting  the  house  before  the  expiration  of  the  term, 
thereby  signifying  his  satisfaction  therewith  and  precluding  any 
alteration  which  the  complainant  might  have  intended  to  make 
therein.  (2.)  By  agreeing  to  a  reference  to  appraise  according 
to  the  lease,  which  presupposed  a  concession  that  such  a  house 
as  the  lease  required  had  been  built.  II.  The  acts  of  the  de- 
fendant Thomas  C.  Butler,  for  which  the  defendant  Jonas 
Butler  admits  himself  to  be  responsible,  were  fraudulently  de- 
signed to  throw  the  complainant  off  his  guard,  and  prevent 
those  measures  by  which  bis  title  to  recover  at  law  would  have 
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been  made  perfect  la  sucb  a  case  equity  will  give  relief,  aod 
preclude  the  party  from  taking  advantage  of  the  onnission  oc- 
casioned by  his  own  acts.  III.  The  defendant  Thomas  C. 
Butler,  as  chief  act^r  in  the  fraud  against  which  the  complain- 
ant seeks  relief,  is  a  proper  party)  and  should  be  charged  jointly 
with  the  other  defendant.  lY.  The  Complainant  is  entitled  to 
a  decree  for  the  fair  value  of  the  house  in  question,  to  be  ascer- 
tained by  a  master,  together  with  bis  costs  of  suit ;  and  the  same 
should  be  declared  to  be  a  lien  on  the  premises. 

E.  Sandfordj  for  the  respondents.  I.  The  covenant  contained 
in  the  lease  by  Mrs.  Parcells,  was  never  performed  on  the  part 
of  the  lessee.  The  terms  of  the  covenant  are  plain  and  expli- 
cit. They  were  wilfully  disregarded  by  the  lessee,  and  the 
plaintiff  had  no  claim,  legal  or  equitable,  to  compensation. 
II.  A  court  of  equity  has  jurisdiction  to  relieve  against  breaches 
of  covenants  in  cases  where  by  unavoidable  accident,  fraud  or 
surprise,  the  party  has  been  prevented  from  literally  perform- 
ing his  covenant.  In  modern  times  courts  of  equity  have  been 
disposed  to  leave  the  parties  to  their  legal  remedy,  upon  the 
contract,  and  have  disclaimed  all  authority  to  take  liberties 
with  the  terms  of  the  agreement.  No  case  is  made  Upon  the 
pleadings  and  proofs,  which  will  authorize  the  interference  of 
a  court  of  equity.  III.  The  performance  of  the  covenant  on  the 
part  of  the  lessee  was  not  waived.  At  the  time  of  the  erection 
of  the  building  in  question,  the  assent  of  the  lessor  to  the  vio- 
lation of  the  agreement  was  not  asked.  If  the  lessor  saw  the 
departure  from  the  terms  of  the  covenant,  he  bad  no  right  to 
interfere  with  it.  Much  less  was  he  bound  to  speak.  The 
subsequent  acts  do  not  amount  to  any  waiver  of  performance, 
nor  create  any  obligation  to  pay  for  the  building  in  question. 
lY.  The  objection  stated  in  the  answers  of  the  defendants,  to 
the  frame  of  the  bill,  and  to  the  jtiHsdiction  of  a  court  of  equity, 
are  well  taken.  Y.  The  covenant  to  pay  for  the  building  to  be 
erected,  is  not  a  covenant  running  with  the  land.  Jonas  Butler 
is  not  bound  by  it.  YI.  The  decree  appealed  from  was  correct, 
and  should  be  affirmed  with  costs. 
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By  thte  Court,  HtiALBiTT,  P.  J.  The  lessolr  6t  the  pt^mises, 
referred  to  in  the  bill  of  complaint,  covenanted  that  if  the  lessee 
should  erect  a  two  story  dwelling  house  corresponding  in  ele- 
vation with  a  dweUing  already  built  on  a  part  of  the  demised 
premises,  the  lessor,  at  the  termination  of  the  lease,  would  pay 
for  the  building  so  erected,  at  a  valuation  not  to  exceed  $2600, 
to  be  made  by  two  appraisers,  one  to  be  selected  by  each  party, 
with  power  in  case  of  disagreement,  to  select  a  third  appraiser, 
and  that  the  award  of  any  two  of  them  should  be  final.  The 
tenant  erected  a  building  on  the  demitsed  premises  which  did 
not  correspond  in  height  with  the  dwelling  house  referred  to, 
and  was  not  finished  inside  for  a  dwelling  house,  but  which 
was  capable  of  being  converted  into  one  of  the  description  in 
the  lease,  in  a  few  days'  time  and  at  a  moderate  expense.  It 
is  apparent  from  the  case  that  the  defendants  had  early  and 
full  knowledge  of  the  character  of  the  building  which  had  been 
erected,  and  that  neither  of  them  had  ever  objected  against  it, 
to  the  plaintiff,  or  by  any  act  or  intimation  given  him  to  under- 
stand that  they  were  dissatisfied  with  it,  or  that  they  should 
refuse  to  accept  and  pay  for  it.  It  appears,  moreover^  that  the 
plaintiff,  as  early  as  January  or  the  first  of  February,  1843, 
some  three  months  before  the  expiration  of  the  lease,  called  the 
attention  of  Mn  Thomas  C.  Butler  (whose  acts  were  all  con- 
sented to  and  adopted  by  the  other  defendant)  to  the  subject 
of  appraising  the  value  of  the  building  in  question  ;  that  they 
bad  several  interviews  on  the  subject,  and  that  on  none  of  these 
occasions  did  Mr.  Butler  intimate  to  the  plaintiff  that  any 
question  would  be  raised  as  to  his  right  to  be  paid  for  the  build- 
ing as  it  stood.  The  plaintiff  alleges  that  when  he  applied  to 
Mfv  Thomas  C.  Butler,  in  February,  1843,  he  offered  to  nomi- 
nate one  appraiser,  and  requested  Mr.  Butler  to  select  another, 
to  place  a  valuation  on  the  building  in  question ;  that  Mr.  But- 
ler admitted  the  propriety  of  this  application,  and  professed  a 
willingness  to  name  an  appraiser;  and  that  about  the  20th  of 
April,  he  selected  Theophilus  Peck,  and  the  plaintiff  selected 
Peter  J.  Bogart,  to  act  as  appraisers* 

The  answer  of  Mr.  Thomas  C.  Butler  admits  that  the  plain- 
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iiff  called  on  bim  about  tbe  Ist  of  February,  1843,  and  suggest- 
ed thai  it  might  as  well  be  left  to  arbitrators^  according  to  the 
lease,  (an  expression  of  singular  efficacy  in  the  estimation  ofMn 
Butler,)  to  decide  between  them  at  an  early  period,  as  to  lea?e 
it  until  the  lease  terminated ;  and  that  tbe  plaintiff  requested 
permission  to  retain  the  quarter's  rent  then  due,  on  account  of 
his  improvements,  which  request,  Mr.  Butler  says  be  promptly 
refused  to  comply  with ;  but  did  not  as  promptly,  nor  indeed 
at  all,  inform  the  plaintiff  that  he  would  not  allow  him  to  retain 
the  rent,  because  the  building  did  not  conform  to  the  descrip- 
tion in  the  lease.  The  answer  further  states  that  on  tbe  2d  of 
March  the  plaintiff  again  applied  to  have  arbitrators  chosen, 
and  Mr.  Thomas  C.  Butler  expressed  his  readiness,  whenever 
the  plaintiff  should  be  prepared  to  act ;  that  late  in  April,  the 
plaintiff  called  again,  and  they  then  fixed  the  time  and  place 
for  the  arbitrators  to  meet.  Now  the  answer  does  not  pretend 
that  at  any  of  these  interviews  with  the  plaintiff,  Mr.  Thomas 
C.  Butler  gave  him  the  slightest  hint  that  there  was  any  objec- 
tion to  the  building,  or  to  its  value  being  appraised  and  paid 
for.  Mr.  Butler  knew  that  the  plaintiff  was  seeking  an  appraisal 
with  a  view  to  being  paid ;  that  he  had  reason  to  expect  pay 
for  an  improvement  against  which  no  objection  had  ever  been 
made,  which  appeared  to  be  satisfactory  to  the  landlord  of  the 
premises,  and  was  in  itself  as  advantageous  as  any  other  mode 
of  improving  the  property ;  and  Mr.  Buller  had  himself  heard 
the  plaintiff  claim  to  retain  a  quarter's  rent  in  part  payment  of 
tbe  anticipated  valuation  of  the  building  in  question ;  and  he 
must  have  understood  the  views  of  the  plaintiff,  and  known 
that  he  considered  that  the  only  question  between  them  was|, 
what  amount  he  was  to  receive  for  the  building  as  it  stood  on 
the  premises.  Here  was  a  fine  opportunity  for  Mr.  Thomas  C. 
Butler  openly  and  fairly  to  have  expressed  tbe  views  and  set 
forth  the  argument,  which  he  presented  with  great  clearness 
and  effect  to  the  appraisers,  on  a  subsequent  occasion,  by  a  letter 
addressed  privately  to  them.  Yet  Mr.  Butler  did  not  improve 
Ibis  opportunity,  but  remained  silent  as  to  any  objections ;  al- 
lowed the  plaintiff  to  select  an  appraiser  to  act  strictly  as  such ; 
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and  himself  selected  a  person,  whom  he  is  careful  now  to  call 
arbitrator,  without  ever  having  informed  the  plaintiff  of  the 
distinction  which  he  would  have  us  believe  he  kept  in  his  own 
mind,  between  the  powers  of  the  appraiser  and  the  arbitrator. 
Mr.  Butler  did  not  seem  to  know  that  an  appraiser,  by  any  other 
name,  was  just  as  efficient ;  and  that  if  he  spoke  the  word 
<' arbitrator''  to  the  plaintiff,  intending  that  the  latter  should 
understand  by  it,  an  appraiser,  and  be  did  so  understand  it, 
that  the  law  would  carry  out  the  intention  of  Mr.  Butler,  as  it 
does  of  all  honest  men,  and  consider  that  he  chose  an  appraiser 
as  he  intended  to  be  understood.  The  two  gentlemen  selected 
by  the  parties  met  about  the  2l8t  of  April.  Mr.  Thomas  C. 
Butler  and  the  plaintiff  were  present  with  them  ;  and  the  form- 
er maintained  an  impressive  silence  on  the  subject  of  the  non- 
conformity of  the  building  to  the  description  in  the  lease. 
From  his  declarations  and  conduct,  Mr.  Bogart  was  led  to  sup* 
pose  that  his  only  business  was  to  estimate  the  value  of  the 
building ;  and  even  Mr.  Peck  was  not  otherwise  informed,  on 
that  occasion.  Mr.  Butler  says,  "  that  he  appeared  there  with 
Mr.  Theophilus  Peck  as  arbitrator  on  hb  part,  ready  to  arbitrate 
with  the  plaintiff,  as  to  the  question  whether  the  lessee  had 
fully  complied  with  the  clause  in  the  lease  respecting  the  erec- 
tion of  the  building,  and  if  so,  to  value  the  same  according  to 
the  intent  of  the  lease."  But  he  stated  no  such  purpose  at  the 
time.  This  admirable  definition  of  his  intentions,  and  of  the 
functions  of  his  chosen  man,  was  kept  a  profound  secret  from 
the  plaintiff  and  the  appraisers.  The  plaintiff  asked  him,  (as 
he  says,)  what  were  the  powers  of  the  arbitrators?  To  which 
inquiry  he  states  thai  he  distinctly  replied,  that  they  were  to 
decide  between  the  parties  according  to  the  terms  of  the  lease, 
and  that  it  was  necessary  the  lease  should  be  read.  Now  al- 
though Mr.  Thomas  C.  Butler  entertained  the  purpose  and  in* 
tention  before  stated,  yet  he  was  so  unfortunate  in  his  mode  of 
expression  as  to  employ  the  language  just  given,  which  nobody 
appears  to  have  heard,  or  if  otherwise,  which  left  upon  the  minds 
of  gentlemen  chosen  between  the  parties,  the  impression  that 
they  had  nothing  to  do  but  to  appraise  the  value  of  the  build* 
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ing.  Indeed  it  seems  hardly  possible  to  suppose  that  ibey  were 
called  there  to  determine  whether  the  building  in  question  was 
a  two  story  dwelling  house.  The  case  betrays  too  much  intel- 
ligence on  the  part  of  all  concerned  in  this  transaction  to  admit 
of  such  a  supposition  for  a  moment.  Mr.  Butler  adds,  in  his 
answer,  that  the  lease  was  read  in  order  that  the  arbitrators'  at- 
tention might  be  particularly  directed  to  the  agreement  of  the 
new  building  with  the  description  required  by  the  lease.  Did 
he  say  so  at  the  time?  Did  he  explain  his. motives  in  having 
the  lease  read  to  the  arbitrators  ?  Not  at  all.  His  too  great 
modesty  on  this  occasion,  divested  this  portion  of  the  transac- 
tion of  a  very  interesting  feature ;  a  declaration  of  his  purpose 
and  intention  to  the  parties  concerned.  The  answer,  at  this 
place,  requires  to  be  carefully  read,  in  order  to  form  a  true  esti- 
mate of  the  ingenuousnes  of  Mr.  Butler,  as  well  on  the  occasion 
referred  to,  as  at  the  time  of  verifying  this  statement, 

The  answer  at  length  admits,  that  never  before  April  27, 
1843,  did  Mr.  Thomas  C.  Butler  intimate  any  objection  to  the 
construction  of  the  building,  and  submits  that  he  was  not  bound 
to  make  any,  And  it  appears  to  us  not  only  that  he  made  no 
objection,  but  that  he  studiously  abstained  from  any  act  or  ex- 
pression which  could  lead  the  plaintiff  to  doubt,  that  he  in- 
tended to  pay  for  the  building  at  a  fair  valuation.  But  on  the 
27th  of  April,  when  the  appraisers  met  to  complete  their  ap- 
praisal—K>ne  of  them  having  gone  to  the  place  of  meeting  with 
his  estimate  made — when  the  plaintiff  was  absent — and  when 
it  was  not  expected  that  the  parties  would  be  present,  or  that 
any  new  fact  would  be  presented  or  new  position  taken — ^there 
was  found  in  the  hands  of  Mr.  Peck,  a  paper  written  by  Mr. 
Thomas  C.  Butler,  and  addressed  to  the  appraisers,  which  very 
plainly  showed  that  during  these  years  of  guarded  silence,  and 
these  weeks  of  active  endeavor,  to  effect  an  appraisal  of  the 
building  in  question,  he  bad  throughout  entertained,  and  still 
adhered  to,  the  opinion,  that  the  plaintiff  ought  to  have  noth- 
ing whatever  for  the  building,  because  it  did  not  conform  in 
any  respect  to  the  description  required ;  and  it  appeared  from 
this  letter^  that  these  views  were  mature,  ripe,  and  well  consid- 
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ered,  not  haying  the  least  appearance  of  an  after-thought  The 
views  and  reasons  of  Mr.  Thomas  C.  Butler,  thus  secretly 
made  known  to  the  persons  addressed  by  him,  and  now  for  the 
first  time  exhibited,  induced  them  to  believe  that  the  parties 
did  not  understand  each  other,  and  that  an  appraisal  could  not 
proceed  without  further  instructions.  And  thereupon  the 
plaintiflTs  appraiser  and  the  defendants'  arbitrator  separated,  to 
meet  no  more.  Before  this  event,  and  as  early  as  the  14th  of 
February,  1843,  and  after  the  plaintiff  had  applied  for  an  ap- 
praisal, Mr.  Butler  had  leased  the  premises  for  five  years,  for  a 
rent  about  equal  to  the  rent  of  such  a  dwelling  house  as  de- 
scribed in  the  covenant  in  the  lease.  Now  it  seems  to  the 
court  that  Mr.  Thomas  C.  Butler,  as  well  by  his  silence,  when 
be  ought  to  have  spoken,  as  by  bis  express  words  and  actions, 
has  designedly  misled  and  deceived  the  plaintiff,  in  respect  to 
the  defendants'  acceptance  of,  and  intention  to  pay  for  the 
building  in  question ;  and  that  the  plaintiff's  bill  can  be  sup- 
ported on  this  ground,  so  far  as  to  place  him  in  as  good  a  con- 
dition as  he  would  have  been,  if  he  had  known  the  defendants' 
true  designs  at  the  time  of  the  first  deceitful  conduct  in  the 
premises,  which  was  as  early,  at  least,  as  the  first  of  March, 
1843.  The  proof  shows  that  at  this  time  the  building  was 
capable  of  being  converted  into  a  dwelling  house  of  the  de- 
scription required,  and  that  there  was  ample  time  to  accomplish 
it  If  at  this  time,  Mr.  Thomas  C.  Butler  had  expressed  his 
views  and  intentions  with  common  fairness,  and  they  had  been 
such  as  he  delivered  to  the  appraisers  on  the  27th  of  April,  the 
plaintiff  would  have  been  put  upon  his  guard,  and  might  have 
made,  and  it  being  for  bis  interest,  we  will  intend  that  he 
would  have  made,  such  modifications  in  the  building  as  would 
have  entitled  him  to  recover  on  the  covenant  in  the  lease. 
But  when  Mr.  Butler's  first  declaration  of  his  real  designs  was 
made,  it  was  too  late  altogether  for  the  plaintiff  to  put  himself 
in  this  position ;  and  it  appears  to  us  that  the  whole  conduct  of 
Mr.  Butler  was  intended  to  delude  the  plaintiff,  and  keep  him 
from  doing  what  would  have  enabled  him  to  recover  under  the 
lease,  until  it  should  be  too  late  for  him  to  act. 
Vol.  IV.  83 
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Now  i(  inu9t  not  be  permitted  tbut  the  defendaats  shall  gai|i| 
pr  ^bat  tbo  plaintiff  shall  lose,  apy  tbiog^  by  reason  of  this  d^ 
ception.  And  it  icf  the  duty  of  th^  court  to  interpose  and  r^ 
store  the  parties  to  the  positions  which  they  respectiveljf 
occupied  about  the  first  of  March,  1843.  It  is  said,  that  at  this 
time  the  plaintiff  could  not  have  reformed  the  building  so  as  tg 
have  made  it  available  to  him  under  the  covenant,  because  be 
had  neither  the  possession  nor  the  right  to  the  possession  of  th^ 
premises,  having  leased  them  for  the  whole  term.  The  de- 
fendants are  not  in  a  position  to  urge  this  objection,  after  having, 
by  insincere  and  false  dealing,  deprived  the  plaintiff  of  the  op- 
portunity of  making  an  attempt  to  gain  the  possession  of  the 
premises.  As  against  them,  it  is  a  good  answer  to  say,  that 
there  is  no  evidence  but  that  the  tenant  would  have  surren- 
dered to  the  plaintiff,  so  far  as  to  have  enabled  him  to  finish  tb^ 
building ;  and  we  cannot  intend  the  contrary  for  the  purpose 
of  saving  the  defendants  from  the  consequences  of  a  fraud*  It 
is  not  unreasonable  to  suppose,  nor  for  the  law  to  presume,  in 
Uie  absence  of  all  proof,  that  the  premises  could  have  been  bad 
for  a  reasonable  rent,  for  the  time  required  to  complete  the  im- 
provement. 

But  it  is  said,  in  effect,  that  the  plaintiff  has  donein  iquity, 
and  is  not  therefore  entitled  to  relief;  that  he  wilfully  departed 
from  the  terms  of  the  lease,  erected  a  building  which  he  knew 
would  not  be  paid  for,  and  that  he  has  therefore  no  equity.  In 
reference  to  this  objection,  it  is  to  be  considered,  that  he  had 
the  whole  term  in  which  to  erect  the  dwelling  house,  and  if  he 
had  built  a  one  story  house  at  first,  and  added  the  second  story 
on  the  last  day  of  the  term,  so  that  at  that  time  the  house  pen- 
formed  to  the  description  in  the  covenant,  we  see  no  reason 
why  he  would  not  have  been  entitled  to  recover  for  it.  So  he 
might  Imve  removed  the  attic  story  from  the  present  buildjpg, 
and  finished  it  for  a  dwelling  house,  and  delivered  it  at  the  end 
of  the  term,  and  thus  entitled  himself  to  recover  under  the  cpir- 
enaQt  There  was  then  on  the  first  of  March,  ]1843,  &o  siMsh 
departure  from  the  contract  betwf^  the  pajti^  a/B  (be  l^w  ^an 
recognize ;  for  we  are  rcfernsd  tp  tbe  end  ^  the  tejrm  (9  «^ 


184&]  m  THE  SUPREME  COURT.  ^59 


Pik«  V.  Botler. 


what  form  the  building  shall  then  assume,  and  if  then  found  to 
be  conformable  to  covenant,  it  is  enough.  The  lessee  did  not 
covenant  to  build ;  but  if  he  completed  a  dwelling  house  of  a 
certain  height,  he  was  to  be  paid  for  it  at  the  end  of  the  term. 
We  are  unable  to  perceive  how  it  can  be  said  that  he  has  wil- 
fully done  a  wrongful  act  in  erecting  the  building  which  he 
did.  But  the  case  does  not  warrant  the  defendants  in  taking 
the  ground  of  objection  to  the  relief  sought  by  the  bill ;  since, 
knowing  all  about  this  building,  they  had  never  raised  the 
slightest  objection  to  it,  but  had  apparently  acquiesced  in  its 
being  on  the  demised  premises,  with  entire  satisfaction,  until 
the  27th  of  April,  1843,  three  days  before  the  expiration  of  the 
lease,  when  it  was  too  late  for  the  plaintiff  to  alter  it.  More^ 
over,  the  difference  in  structure  then  for  the  first  time  com- 
plained of,  has  not  apparently  resulted  to  the  injury  of  the 
landlord  of  the  demised  premises.  The  present  building  ap- 
pears to  rent  for  about  as  much  as  a  two  story  dwelling  house ; 
and  there  is  some  evidence  to  show  that  the  former  is  the  most 
advantageous  building  of  the  two,  for  the  owner  to  have  on 
bis  land.  Besides,  it  appears  that  the  defendants,  before  the 
expiration  of  the  plaintiff's  term,  rented  the  building  in  ques- 
tion for  five  years,  to  the  former  tenant,  without  manifesting 
the  least  intention  to  convert  it  into  a  two  story  dwelling  house, 
but  accepted,  and  now  enjoy  the  advantage  of  this  building,  in 
very  much  the  same  manner,  as  they  would  have  done,  if  it 
had  been  in  all  respects  satisfactory  to  them,  from  the  begin- 
ning. Under  these  circumstances,  they  cannot  expect  that 
much  weight  will  be  given  to  the  objection  that  the  plaintiff 
wilfully  departed  from  the  building  clause  in  the  lease. 

On  the  whole,  we  consider  that  the  decree  of  the  assistant 
vice  chancellor  ought  to  be  reversed,  and  that  there  should  be 
a  reference  to  ascertain  the  value  of  the  building  in  question, 
on  the  first  of  May,  1843,  for  the  purpose  of  being  converted 
into  a  dwelling  house,  which  value  the  defendants  ought  to  be 
decreed  to  pay  with  interest,  and  the  costs  of  this  suit,  and  the 
amount  should  be  decreed  to  be  a  lien  on  the  demised  premises. 

Decree  accordingly. 
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ACKNOWLEDGMENT. 

A  debt  baned  bj  a  bankmpt's  or  insol- 
vent's discharge,  cannot  be  reidved  bj 
an  acknowledgment.  The  debt  being 
extinguished,  can  only  be  revived,  or 
renewed,  by  an  express  promise. 
Watkins  v.  SteveriSy  168 

Se€  L1MITITION8,  Statute  op. 


ACTION. 

The  name  given  to  an  action,  in  the 
conmiencement  of  the  declaration,  is 
mere  surplusage.  The  substance  of 
the  declaration  controls  the  fonn  of 
action.    Bwrdick  v.  Warrall,        596 


ADMISSIONS. 
See  Husband  and  Wife,  1. 


AFFIDAVIT. 
Sm  Taxes,  1, 4, 5, 6,  7. 

AGREEMENT. 

1.  CoTUiruction  and  effect  of  . 

1.  Where  a  party  enters  into  a  special 
contract,  which  is  entire,  for  the  sale 
and  deliverv  of  property  at  a  specified 
piiee,  a  (m  performance  on  his  part 


is  a  condition  precedent  to  his  lin^t 
of  action  against  the  vendee  for  the 

Erice  of  any  part  of  the  property  de- 
vered  under  the  contract.  Mc^igkt 
V.  Dwniopj  36 

3.  Where  a  contract  for  the  sale  and 
deliveiy  of  property  consists  of  seve- 
ral agreements  independent  of  each 
other,  and  the  vendor  fulfils  the  agree- 
ment to  be  first  performed,  but  violates 
all  the  others,  whether,  after  he  has 
violated  the  other  agreements,  he  can 
recover  the  price  of  the  property  de- 
livered under  the  first  agreement? 
Qiuere.  ib 

2.  Rescinding. 

3.  The  power  of  rescinding  a  sale  of 
real  estate  is  one  of  the  nijii^hest  at- 
tributes of  a  court  of  eguty.  The 
public  good  requires  that  it  should  be 
exercised  with  great  caution,  and 
only  in  cases  of  extraordinaiy  hard- 
ship. The  instances  in  which  the 
power  has  been  exerted,  in  this  coun- 
try and  in  England,  are  generally 
cases  where  it  is  necessaiy  to  prevent 
great  and  almost  irretrievable  mi»* 
chief.  Per  Strong,  P.  J.  TYtylor 
V.  F^eet,  95 

4.  Ordinary  mistakes  on  the  part  of  the 
purchaser,  relative  to  the  qualities  of 
the  property,  caused  by  the  commu- 
nications of  the  seller,  do  not  call  for 
the  interposition  of  a  court  of  equity. 
Per  Stronq,  P.  J.  ib 

•     3.  When  relieved  against. 

5.  In  what  cases,  and  upon  what  prin- 
ciples, a  court  of  equi^  will  relieve  a 
party  against  an  improvident  salt 
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and  conTevanee  of  hii  leal  eitate. 
DuwiY.  dkamben,  376 

€.  In  most  of  the  instances  in  which  a 
party  has  been  relieved  from  his  own 
improvident  bargain,  there  have  been 
some  circumstances  of  a  sospicioas 
character  connected  with  the  transac- 
tion, or  there  has  been  something  in 
the  relation  which  the  parties  sus- 
tained to  each  other,  which  rendered 
it  inequitable  that  the  partv  a<rain8t 
whom  relief  was  sought,  snomd  re- 
tain the  advantage  he  had  acquired 
by  his  bargain.    Per  Harris,  P.J,  ib 

7.  It  is  not  enough  to  induce  even,  a 
court  of  equity  to  interfere,  that  a 
bargain  b  hard  and  unreasonable. 
Per  Harris,  P.  J.  ib 

8.  Mere  inadequacy  of  price  does  hot 
form  a  distinct  grouted  pf  equitable 
relief.    Per  Harris,  P.  J.  tb 

0.  Where  the  evidence  is  insufficient  to 
justify  a  decree  declaring  a  deed  void 
as  against  the  grantor,  as  having 
been  fraudulently  obtained,  and  yet 
it  was  obtained  under  such  circum- 
iitances  as  to  render  it  at  least  unfair 
for  the  defqndant  to  retain  the  full 
advantage  ot*  his  bargain,  the  court 
may  direct  that  the  deed  shall  stand 
only  ai  a  security  for  the  defendant's 
indemnity,  in  respect  to  the  sum  ac- 
tually due.  ib 

4.  Building-contracts, 

10.  Parties  to  building  contracts,  should 
be  exact  in  the  fulfilment  of  their 
agreements,  even  to  the  smallest  par- 
ticulars ;  and  if  they  wilfully  or  care- 
lessly depart  from  any  one  of  them, 
they  should  incur  the  penalty,  how- 
ever severe  it  may  be.  But  if  a  party, 
while  acting  in  good  faith,  anti  with 
a  determination  to  do  what  he  has 
contracted  to  do,  unintentionally,  and 
without  ony  negligence,  happens  in 
some  trifling  and  unimportant  matter 
to  vary  or  depart  from  the  terms  of 
his  agreement,  the  law  is  not  so  severe 
and  exacting  as  to  deprive  him  of  all 
compensation.  It  ever  regards  the 
substantial  rights  of  parties,  but  over- 
looks trivial  and  uniinportant  matters. 
Per  Strong,  P.  J.  Smiih  v.  Guger- 
ty,  ^  614 

11.  If  there  u  an  honest  eflbrt  to  per- 
jbnn  the  contract,  according  to  the 
letter,  and  it  is  substantially  fulfilled, 
the  builder  is  entitled  to  receivB  the 


reward  of  hb  labor,  althon^  be  may 
not  have  complied  with  its  tenns  lit- 
erally, in  every  instance.  ii 

13.  Where,  after  the  making  of  a  build- 
ing-contract, additions  to  the  original 
specifications  are  made,  at  the  re- 
quest of  the  owner,  increasing  the 
labor  and  requiring  additional  time, 
the  time  limited  for  the  completion  of 
the  contract  will  be  deemeu  to  have 
been  extended,  by  mutual  ag^reement 
of  the  parties,  if  an  extension  is  nece»> 
sary,  for  the  protection  of  the  contrac- 
tor, ik 

6.  Extending  time. 

13.  The  failure  of  a  party  to  a  contnet 
to  complete  the  same  within  the  time 
limited  therein  will  not  prevent  a  re- 
covery, upon  a  performance  of  the 
agreement  after  the  time  specified,  if 
the  delay  was  assented  to,  by  the 
Mher  party.  II 


14.  It  is  not  necessary  that  fea^h  aiieBt 
should  be  in  writing,  dr  that  H  ih^ukl 
be  established  by  positive  testimony. 
It  may  be  inferred  ftvm  the  elzeum- 
stances.  t6 

15.  From  what  circumstances  the  as- 
sent of  a  party  to  a  contract,  to  a  de- 
lay in  the  performance  thereof,  by  the 
other  party,  may  be  inferred.  ib 

6.  Waiter  of  conditions. 

16.  There  may  be  an  effectual  waiver, 
by  parol,  of  a  condition  specified  in  a 
written  agreement.  So  held  in  refer- 
ence to  a  provision  in  a  building  con- 
tract, requiring  a  written  memoran- 
dum for  extra  or  omitted  work.        ib 

See  Mistake. 

Frauds,  Statute  op 
Special  Contract. 


ANSWER. 
Sff  Pleading,  1&. 


APPEAL. 

1.  An  objection  to  the  form  of  a  declara- 
tion, in  a  justice's  eoun,  which  vaxj 
be  taken  by  demuner,  will  be  eonm- 
tred  as  waived  if  not  taken  at  the 
tiine  of  joining  isKze ;  kad  it  eaiuwt 
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be  raiMd  in  the  app^ate  court  Wil- 
lard  T.  Bridge,      '  361 

%  A  pof  ition  not  taken  in  an  inferior 
court  cannot  be  taken  in  a  court  of 
review,  and  relied  upon  for  a  reTereal 
of  the  judgment  of  the  inferior  court. 

ib 


ARBITRATION  AND  AWARD. 

1.  Where,  by  the  terms  of  a  submission 
to  arbitration,  the  arbitrators  are  to 
hear  evidence  upon,  and  determine, 
two  distinct  matters,  and  there  is  noth- 
ing in  the  nature  of  the  subjects 
which  requires  the  awards  on  both  to 
be  united  in  one  instrument,  if  tbey 
pass  upon  both  matters  and  execute 
a  valid  award  upon  each,  their  find- 
ing will  not  be  held  void  for  the  rea- 
son that  the  result  of  their  labors  is 
embodied  in  two  instruments,  in  the 
form  of  two  awards.  OU  v.  Sckroep- 
M  350 

p.  Though  distinct  in  form,  such  awards, 
being  in  pari  materia,  may  both  be 
read  together,  and  regarded,  in  legal 
effect,  and  so  far  as  concerns  the  re- 
quirements of  the  bonds  of  submis- 
sion, as  though  they  had  been  incor- 
porated in  one  instrument.  And  if 
each  is  so  executed  as  to  be  a  bind- 
ing award,  by  itself,  provided  the  sub- 
mission had  not  required  the  arbitra- 
tors to  pass  also  on  the  subject  matter 
of  the  other,  they  are  botn  valid  in- 
struments, ib 

S.  Where  an  award,  required  by  the 
terms  of  the  submission  to  be  attested 
b^  a  subscribing  witness,  though 
signed  by  three  arbitrators,  is  attested 
as  to  two  of  them  only,  it  is  in  legal 
intendment,  the  award  of  those  two, 
and  not  the  award  of  the  third  arbi- 
trator, ib 

4.  A  parol  submission  to  arbitration  of 
the  matters  in  controversy  in  a  suit, 
made  afler  issue  joined  therein,  may 
be  pleaded  in  abatement,  puAs  darrein 
eontimiance ;  although  U  seems  ad- 
vantage may  be  taken  of  the  discon- 
tinuance of  the  suit,  produced  by  the 
submission,  by  appucation  to  the 
court.  Per  PAiOE,  J.  Resseqyie  v. 
Brffionaon,  541 


ASSESSMENTS. 

See  Jurisdiction,  1,2,  4. 
Taxes. 


ASSESSOR};. 
See  Taxes,  6, 7. 

ASSIGNMENT. 
See  Debtor  and  Creditor,  4  to  16 

ASSIGNOR  AND  ASSIGNEE. 

1.  Courts  of  law,  as  well  as  of  equity, 
take  notice  of,  and  protect,  the  rights 
of  assignees,  against  all  persons  Hav- 
ing either  express  or  impued  notice  of 
the  assignment.  WUkins  v.  BaUer' 
man,  47 

3.  Actual  notice  is  not  necessary  to  be 
given,  to  protect  the  assignee.  If  a 
party  acts  in  the  face  of  facts  and  cir- 
cumstances which  are  sufficient  to 
put  him  upon  inquiry,  he  acts  con« 
trary  to  good  faith,  and  at  hb  peril. 

ib 

3.  Accordingly,  where  a  party  was  com- 
mitted to  jail  upon  a  ca.  sa.  which 
showed,  upon  its  face,  that  the  judg- 
ment was  for  costs  alone ;  HelJ^  that 
this  was  notice  to  the  sheriff  of  that 
fact,  and  that  such  judgment  equitably 
belonged  to  the  attorney ;  and  that  a 
permission  given  by  the  party  in 
whose  favor  the  judgment  was  recov- 
ered, to  the  prisoner,  to  go  at  large  be- 
yond the  jail  liberties,  was  unauthor- 
ized and  nugatory,  and  was  no  defence 
to  an  action  brought  against  the  sher- 
iff for  an  escape.  ib 

See  Debtor  and  Creditor,  4  to  16. 


ASSUMPSIT. 

It  seems  that  the  doctrine  of  waivin?  the 
tort  and  bringing  assumpsit,  vmen 
goods  have  b^n  tortiously  taken,  is 
confined  to  the  case  of  a  sate  of  the 
goods  by  the  wrongdoer.  McKnigfU 
▼.  Dwniop,  '  36 


ATTORNEY. 

Ad  attorney  has  a  lien  on  a  judgment 
zecovereo  by  him,  for  his  costs.  He 
is  regarded  as  an  assiznee  of  the  judg- 
ment, to  the  extent  of  the  costs  inclu- 
ded theraiA,  and  is  entitled  to  all  the 
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BAILMENT. 

1.  A  bailee  of  property  cannot  be  chai^ 
|(ed,  in  an  action  of  aMttmpdt  brought 
in  the  name  of  a  purchaaer,  upon  a 
contract  of  bailment  made  with  the 
former  owner.      Willard  v.  Bridee^ 

361 

S.  Where  property  depoeited  with  a 
warehouieman,  ie  delivered  to  eome 
person  other  than  the  owner,  by  the 
mistake  or  negligence  of  the  bailee, 
this  is,  in  law,  a  conversion  of  the 
property,  by  the  bailee,  for  which  he 
IS  hable  in  an  action  of  trover.        ib 

3.  In  such  a  case  the  conversion  will  be 
taken  to  have  occurred  at  the  time 
of  the  demand  and  refusal  to  deliver 
the  property;  and  the  plaintiff  has 
a  right  to  recover  the  value  of  the 

Soods  at  that  time,  with  interest ;  or 
lie  highest  price  between  that  time 
and  the  time  of  the  trial.  ib 


BANKRUPT. 

Ste  Debtor  and  Criditor,  1, 3. 
Plradino,  3,  4,  5,  6. 


BETS. 

See  Waoers. 

BONA  FIDE  HOLDER. 

1.  The  character  of  a  bona  Jide  holder 
attaches  when  a  purchaser  of  a  note 
receives  the  same  without  notice,  and 
for  a  valuable  consideration.  And  no 
subsequent  notice  will  affect  the  char- 
acter of  the  paper  in  his  hands.  Mu>- 
klesy,  Colvin,  304 

S.  Who  is  to  be  considered  a  bona  fide 
holder  of  a  promiasorv  note,  without 
notice,  so  as  to  exclude  a  defence 
which  would  begood  against  the  ori- 
^nal  holder.    JE&nl  v.  FHsh,        334 

• 

Ste  PROMiflaoRT  Nona,  6,  7.         I 


BOND. 


1.  A  bond  taken  in  the  names  of  th» 
commissioners  of  highways  of  a  town 
virluU  qfidi^  for  the  benefit  of  tha 
town  in  its  corporate  capacity,  and  in- 
tended to  relieve  the  taxable  inhabit- 
ants of  the  town  from  the  payment  of 
a  tax  for  a  public  improvement — viz. 
the  extension  and  opening  of  a  pub- 
lic highway — cannot  be  enforced  a* 
gainst  the  obligors ;  the  conunisnon- 
era  having  no  authority  to  take  a  bond 
of  that  nature,  and  the  general  poli- 
cy of  the  law  fbrbidding  such  a  tran- 
saction.    Wd>b  V.  Albertson^  51 

2.  So  held,  notwithstanding  the  im- 

1>rovement  was  intended  to  be  a  vil- 
age  improvement,  local  in  its  chaiao* 
ter,  ftom  which  the  inhabitants  of  the 
town  at  large  would  derive  little  or  no 
advantage,  and  the  obligors,  as  resi- 
dents of  the  village,  or  owning  prop- 
erty there,  were,  for  the  sake  of  the 
benefit  to  the  village,  willing  to  as- 
sume the  cost  of  the  improvenent, 
and  indemnify  the  town.  ib 

3.  Commissioners  of  highways,  in  ex- 
ercising their  authority  in  respect  to 
the  laying  out  of  highways,  have  no 
right  to  make  conditions  with  parties 
interested.  Thev  have  no  right  to  say 
that,  if  they  shall  order  a  highway  to 
be  laid  out,  individuals  shall  assume, 
or  become  bound  to  pay,  the  expense. 

ib 

4.  The  condition  of  a  bond  executed  In^ 
E.  to  the  F.  &  M.  Bank  was  "that I. 
db  K.  shall  and  will  from  time  to  time, 
as  occasion  may  re<}uire,  ask  for  and 
receive  from  the  said  F.  dt  M.  Bank 
certain  sums  of  money  at  no  time  ex- 
ceeding S5000,  now  if  the  said  I.  & 
K.  shall  well  and  truly  pay  or  cause 
to  be  paid,  to  the  said  F.  i>  M.  Bank 
idl  such  sums  as  they  the  said  I.  &  K. 
may  as  aforesaid  receive,  then  and  in 
that  case  this  obligation  to  be  void ; 
otherwise,"  &c. ;  Held  that  it  was  the 
intention  of  the  obligor  to  restrict  the 
whole  amount  of  the  indebtedness  of 
I.  dE.  K.  to  the  bank,  at  any  onetime, 
to  S5000 ;  and  that  the  bank  bavins 
suffered  I.  &  K.  to  become  indebted 
.to  them  to  a  larger  amount,  E.,  the 
guarantor,  was  not  liable  upon  the 
bond.  TV  Farmers*  and  Meckama^ 
Bank  of  MUkiganY.  Evans,        487 


BY-LAWS. 
■Star  Town*. 
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CASE. 

1.  In  an  action  on  the  case  for  enticinff 
away,  and  harborin^^,  the  plaintiff^ 
wife,  the  material  ]x>int  of  inquinr  is 
the  intent  with  which  the  derandfant 
has  acted.  It  is  proper,  therefore,  to 
leave  it  to  the  jury  to  decide  as  to  the 
defendant's  motive,  and  to  determine, 
upon  the  facts  proved,  whether  the 
defendant  has  allowed  the  plainti£f 's 
wife  to  go  to  his  house  and  remain 
there,  with  a  view  to  deprive  the  plain- 
tiff of  her  society ;  or  whether  it  was 
a  mere  actof  hosjutality  between  the 
parties.    Schwieman  v.  Palmer^  225 

2.  The  hare  fact  that  the  defendant  has 
allowed  the  plaintiff's  wife  to  ride  in 
his  wagon,  at  her  own  request,  or  that 
he  did  not  close  his  door  upon  her, 
when  she  came  to  his  house,  is  not 
sufficient  to  sustain  the  action.  It 
must  appear  that  the  defendant  has 
acted  from  improper  motives.  ib 


CASES  COMMENTED  ON,  DOUBT- 
ED, OR  OVERRULED. 

1.  The  reasoning  of  the  court  in  Butler 
V.  Palmer,  (1  HiU,  324,)  so  far  as  it 
tends  to  the  conclusion  that  the  re- 
peal of  a  statute  can  divest  rights 
and  interests  in  property,  which  have 
become  vested  under  such  statute, 
held  to  be  unnecessary  to  the  decision 
in  that  case,  and  as  running  counter 
to  the  general  current  of  American 
authorities.  People  y.  Supervisors  of 
WesUkester,  Ai 

2.  The  rule  laid  down  in  that  case,  as 
to  the  effect  of  the  repeal  of  a  stat- 
ute, is  applicable  only  to  statutes  giv- 
ing penalties  and  conferring  jurisdic- 
tion, ib 

3.  Perley  v.  Sprinf^,  (12  Mass.Sep.  297,) 
doubted ;  and  Chapin  v.  MerriU^  (4 
Wend.  567,)  overruled.  Kingsley  v. 
Balcome,  131 

,      CATTLE. 
Su  Towns. 


CERTIORARI. 
The  magistrate  to  whom  a  eommon  law 
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certiorari  is  issued,  to  remove  pro- 
ceedings before  him  under  the  act  re- 
iroecting  disorderly  persons,  (1  i2.  8. 
^,)  should  in  his  return  set  out  in  hoc 
veraa  all  theproceedings  before  him. 
Bennac  v.  The  People,  164 

See  Error,  1. 


CHARGE. 
See  Will,  9,  10. 


CODE  OF  PROCEDURE. 

The  ISlst  section  of  the  code  of  proce- 
dure, relative  to  errors  and  defects  in 
matters  of  form,  is  not  applicable  to 
pleadings  framed  under  ue  fermer 
rules.    DewUston  v.  Madge,       243 

See  Pleaoikg,  9. 


COMMISSIONERS  OF  HIGH- 

WAYS. 

See  Bond,  1, 2, 3. 


CONDITION. 

1.  A  substantial  compliance,  without 
any  intentional  vanation,  should  in 
all  cases  be  considered  as  a  full  per- 
formance of  a  condition,  whether  pre- 
cedent or  subsequent  SmWi  v.  Ou- 
gerty,  614 

2.  A  party  cannot  take  advantage  of 
the  non-perfbnnance  of  a  conmtion, 
if  such  non-performance  has  been 
caused  by  himsel£  id 

See  AOREEMENT,  1. 

Promissort  Notes,  1, 2,  3, 4. 


CONDONATION. 


See  DiTORCB,  4, 5. 


CONSTABLE'S  SALE. 
See  ExsGunoir,  2^  3. 
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ooN rrrnmoNAi.  law. 


1.  tlie  act  of  th«  legislature  "  toeqaal- 
be  taxation,"  poMed  May  13, 1846,  ia 
not  imeoiialitBtioiial.  Lii9mgtimi  t. 
HoUenbeck,  9 

S.  The  coDstitutionaliW  of  the  act  grant- 
ing to  the  electors  of  the  eeyeral  towns 
power,  at  their  annual  town  meet- 
mgs,  to  make  rules  and  leffulations 
for  determinixiA  the  times  and  manner 
in  which  cattle,  hones  or  sheep  shall 
be  permitted  to  go  at  large  on  high- 
ways ;  and  of  by-laws  made  in  pur- 
suance of  that  act,  considered  and 
discussed,  by  McCoun,  J.  While  ▼. 
Scott,  56 

3.  The  general  power  of  the  legislature 
to  destroy  Tested  rights,  by  a  repeal 
of  the  statute  under  which  they  were 
aoquired,  considered  and  discussed. 
PeipU  ▼.  SM^arvison  of  WeUcketUr^ 

64 

4.  A  legulative  act,  whether  it  be  a  pos- 
itive enactment  or  a  repealing  statute, 
which  takes  awajr  the  vested  rights  of 
property  of  an  individual,  for  anj 
purpose — except  where  property  is 
taken  fl>r  public  use  and  upon  a  just 
compensation — ^la  invalid,  as  being 
above  the  power,  and  beyond  the 
scope  of  legislative  authority.  t^ 

5.  Where  an  act  of  the  legislature  con- 
templates the  taking  of  private  prop- 
erty for  public  use,  and  makes  provis- 
ion for  the  payment  of  damages,  the 
constitution  requires  that  if  any 
damages  are  sustained  by  individuals, 
by  the  taking  of  their  {wopeity,  com- 
pensation shall  be  made;  and  any 
subsequent  act  of  the  legislatttre, 
which  tends  to  deprive  such  individ- 
uals of  compensation,  is  void  as  being 
a  violation  of  the  conatittttion.        w 

6t.  The  public  use  of  a  highway  being 
but  an  easement,  subject  to  which 
the  owner  of  the  land  over  which  it 
passes  retains  his  title,  there  is  al- 
wa^  a  contingency  by  which  the 
owner  may  return  into  the  full  pos- 
session of  the  land,  on  its  being  no 
longer  reouired  by  the  public.  When 
this  contingent  event  will  happen  is 
ordinarily  unknown,  and  is  wholly 
immatenal,  as  regards  the  rights  of 
the  land  holder.  Whether  the  pub- 
lic retains  the  use  of  the  land  tot  a 
century,  or  for  a  year,  or  but  for  a 
single  day,  cannot  affect  his  title  to  a 
compensation.  That  becomes  fixed, 
and  vested,  the  instant  his  inouerty 
U  taken  «i»p«bfexMO.  ^ '^{k 


7.  The  act  of  Apiil  7th,  1848,  ftr  the 
more  effectual  protection  of  the  pio]^ 
erty  of  married  women,  so  &r  as  it 
was  intended  to  aflect  existing  lights 
of  property  in  married  penons,  is  un- 
constitutional and  void.  Holmes  ▼. 
Holmes,  295 

6.  By  virtue  of  the  marriage  relation  the 
husband  becomes  entitled  to  the  cho- 
ses  in  action  of  the  wife,  including 
legacies  and  distributive  shares.  Ana 
altho'  this  right  may  not  be  expreoKd 
in  the  terms  of  the  agreement,  it  is  an 
incident  to  the  relationship.  It  is  the 
law  of  the  contract,  which  enters  into 
and  forms  a  pcirt,  of  it.  Hence  a 
statute  which  destroys  this  right  im- 
pairs the  obligation  of  the  contract, 
and  comes  within  the  inhibition  of 
the  federal  constitution.  JPer  Bam* 
CULO,  I,  ib 


OORPORATIONS. 

1.  Where  a  corporation  fonned  for 
manufacturing  purposes,  under  the 
act  of  March,  1811,  was  dissolved  by 
limitation  of  time,  and  a  new  com- 
pany, havixig  the  same  amount  of 
capital  and  bearing  the  same  name, 
was  formed  by  the  stockholders  of 
the  old  one,  or  a  part  of  them,  and 
all  the  property  ana  effects  of  the  old 
corporation  were  transferred  to,  and 
received  by  the  new  company,  which 
continued  the  business  without  any 
apparent  change  of  interest,  until 
it  Was  dissolved  by  a  sale  of  all 
Its  property  upon  execution;  Hdd 
that  the  new  company  was  intended 
by  all  parties  as  a  virtual  continua- 
tion of  the  old  corporation,  with  all 
its  responsibilities  and  obligations; 
and  that  such  new  company,  and  the 
personal  liability  of  the  persons  who 
were  its  stockholders  at  the  time  of  its 
dissolution,  constituted  the  primary 
fbnd  for  the  payment  of  a  judgment 
recovered  against  such  company,  for 
a  debt  due  by  the  old  one;  which 
f\ind  must  be  exhausted  before  the 
judgment  creditor  could  resort  to  the 
personal  liability  of  the  stockholders 
of  the  old  company  ;  the  new  com- 
pany being  considered  the  principal 
debtor  and  the  old  company  the 
surety.     Cuskman  v.  Shepard.      113 

2.  The  modem  doctrine  is  to  consider 
corporations  as  having  such  powers 
as  are  specifically  granted  by  the  act 
of  incorporatkm,  or  ate  neceasaiy  for 
the  puipoae  of  carrying  into  eflectthe 
ponwi  t&Kpntdy  gttaStd^  iMl  m  set 


faMriiy  any  Mm.    Per  Hamd,  J. 
Comim  4r  Amboy  MUiH-Iiail  4^  ▼. 
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8.  Bnt  U  mims  that  a  corporation  Meed 
not  Mt  forth  ita  title,  in  the  pleadings 
bat  may  show  on  the  trial,  its  corpo- 
rate exutence,  and  that  it  had  power 
to  make  the  contract  which  it  aeeka 
to  enforce  or  make  available.  Ac- 
cordingly, Bdd,  on  demurrer  to  a  bill 
filed  bY  a  corporation  aa  the  aaiiffnee 
of  a  demand,  for  the  purpose  of  en- 
forcinjo;  the  same,  that  it  was  suffi- 
cient ror  the  complainants  to  allege 
Senerallj,  in  their  bill,  that  they  were 
uly  incorporated,  and  had  power  to 
purchase  and  hold  the  demand.        ift 

4.  Under  the  provisions  of  the  revised 
statutes,  declaring  that  the  total 
amount  of  the  debts  at  any  time  ow- 
ing by  an  incorporated  company 
shall  not  exceed  three  times  the 
amount  of  the  capital  stock  actually 
paid  in,  and  that  m  case  of  any  ex- 
cess, the  directors  under  whose  ad- 
ministration the  same  may  have  hap- 
pened, shall,  in  their  individual  and 
private  capacities,  jointly  and  sever- 
ally be  liable  for  such  excess,  to  the 
corporation,  and  in  the  event  of  its 
dissolution,  to  any  of  the  creditors 
thereof,  to  the  fuU  amount  of  such 
excess,  the  liability  of  the  directors 
of  a  company  to  the  creditors  of  the 
corporation,  m  case  of  a  violation  of 
the  statute,  is  not  restricted  to  those 
creditors  whose  debts  were  contracted, 
or  remained  unpaid,  while  the  excess 
of  indebtedness  existed  j  but  attaches 
in  favor  of  any  creditor  of  the  corpo- 
raUon,  in  case  it  shall  appear  upon 
investigation  that  at  any  time  there 
has  been  an  excess  of  indebtedness 
beyond  the  limit  fixed  by  the  statute. 
TilTttadge  v.  TYie  nshkiU  Iron  Co. 
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5.  But  where  it  appears,  in  a  suit 
Iwooght  by  creditors  of  a  corporation, 
to  enforce  the  personal  liabihty  of  the 
directors,  under  the  statute,  that  at 
the  time  the  corporation  suspended 
its  business  some  of  the  deftuadants 
were,  themselves,  creditom  of  the 
company,  and  that  others  of  the  de- 
fendants were  personally  liable  for 
its  debts,  on  account  of  which  they 
have  since  been  obliged  to  make  ad,- 
vances,  they  cannot  be  compelled  to 
pay  the  whole  amount  of  their  liabil- 
ity without  reference  to  such  advan- 
ces; but  are  entitled  to  have  those 
advances  considered  as  payments 
BUidc  ^  them  on  account  of  their 
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iBdMdoal  liaUlity,  tadim  have  them 
endited  theveoQ,  aa  against  tba  ered- 
iton  of  the  company,  since  its  disso- 
lution, ib 


6.  The  limited  personal  liability  of  di- 
rectors, under  the  statute,  is  at  an 
end  when  they  have  paid,  or  been 
charged  with,  debts  to  an  eoual 
amount.  They  can  be  compellea  to 
pay  the  amount  of  their  liability  bat 
once;  and  whether  they  pay  that 
amount  voluntarily,  in  discharging 
the  debts  of  the  corporation,  or  wheth- 
er they  are  obliged  to  pay  it  upon 
suit  brought  by  the  coipontion,  or 
any  of  its  creditors,  after  naving  pud 
it,  they  may  set  up  such  payment  as 
a  defence  againat  any  fiuther  liaHli- 
tj.  ^  '  ib 


COSTS. 

SU  BXBCQTOBa  &  AOMIMIfTRATOBf,  7. 


COVENANT. 

In  an  action  of  covenant  Ibr  rent  due 
upon  a  lease,  the  defendants  cannot 
reeoupe  for  damages  sustained  by  rea- 
son of  a  breach  of  covenant  on  the 
part  of  the  plaintiff,  after  the  com- 
mencement of  the  suit.  Harger  v. 
Edmonds^  256 

See  Landlord  and  Tknant,  1,  4. 


CRIMINAL  LAW. 

1.  Where,  upon  the  trial  of  an  indict- 
ment for  murder,  the  prisoner  at- 
tempts to  justi^  the  nomicide  on 
the  ground  that  it  was  committed  in 
self  defence,  he  must  show  to  the  sat- 
isfaction of  the  jury,  that  he  was  in 
imminent  danger  either  of  death  or  of 
some  great  bodily  harm.  It  is  not 
sufiicient  that  the  accused  believed 
that  it  was  necessary  to  take  the  life 
of  his  assailant,  in  order  to  protect 
himself  from  some  great  personal  in- 
jury. MuLLCTT,  J.  diss€nting»  Peo^ 
pie  V.  SharteTj  460 

2.  A  homicide  is  not  justifiable  as  hav- 
ing been  done  in  self  defence,  unless 
there  was,  first,  a  reasonable  ground 
to  apprehend  a  design  on  the  pait  of 
the  penon  killed,  to  commit  a  felony 
or  to  do  some  g^esX  personal  injujy . 
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and  MooBdlj,  then 
danger  of  tnch  apprehended  design 
being  accomplished.  That  is,  it  most 
appear  that  there  was  imminent  dan- 
ger that  a  felonj  would  in  fact  be 
committed,  or  that  some  great  person- 
al injanr  would  be  inmcted,  unless 
the  assailant  was  arrested  bj  death. 
MuLLETT,  J.  dissenting.  ib 

3.  Where  a  party,  on  his  trial  upon  an 
indictment  for  murder,  makes  no  proof 
of  a  necessity  to  take  the  life  of  the 
person  killed,  or  of  an  attempt  to  de- 
cline or  discontinue  the  combat,  or 
of  an  inability  to  do  so,  he  has  no 
right  to  ask  the  court  to  charge  the 
juiy  that  although  the  prisoner  was 
mistaken  in  believing  there  was  rea- 
sonable ground  to  apprehend  a  design 
on  the  part  of  the  deceased  to  do  hun 
some  great  personal  injury,  and  that 
there  was  mmiinent  danger  of  such 
design  bein^  accomplish^,  yet  that 
he  was  justified  in  lulling  the  deceas- 
ed if  he  believed  himself  to  be  in  such 
danger.    Per  Mcllett,  J.  ib 

4.  The  prisoner,  in  such  a  case,  has  no 
right  to  ask  the  opinion  of  the  judge 
upon  a  mere  hypothetical  proposition. 

ib 


D 

DAMAGES. 

I.  Where  damages,  sustained  by  the 
owners  of  land  taken  for  the  improve- 
ment of  a  public  highway,  under  and 
by  virtue  of  an  act  of  the  legislature, 
have  been  assessed  by  a  jury,  and  the 
verdicts  of  the  juiy  have  been  laid 
before  the  board  of  supervisors,  who 
have  liquidated  and  settled  the  amount 
of  damages  due  to  the  land  owners 
respectively,  pursuant  to  the  statute, 
such  land  owners  have  a  vested  right 
to  the  sums  awarded  to  them  respectp- 
ively,  for  such  damages ;  and  are  en- 
titled to  a  writ  of  mandamus  to  com- 
pel the  board  of  supervisors  to  cause 
the  same  to  be  raised  and  paid  to 
them.  The  PeopU  v.  Supervisors  of 
WeskkesUr,  64 

S.  Such  right  will  not  be  divested  by  a 
subsequent  repeal  of  the  statute  under 
which  the  damages  were  assessed,  ib 

3.  In  an  action  by  a  lessee,  against  the 
lessor,  to  recover  damages  for  a  refu- 
sal to  give  possession  of  the  demised 


niemises,  the  piaintiir  roKf 
me  damages  arising  fiom  expenses 
incurred  in  preparing  to  remove  to 
and  occupy  the  premises,  together 
with  the  difference  between  toe  real 
value  of  the  rent  and  the  sum  agreed 
to  be  paid.    GiUs  v.  (yTooU,       261 

4.  But  he  is  not  entitled  to  recover  for 
the  profits  which  he  might  have  made 
in  his  business,  had  he  occupied  the 
premises.  Nor  can  he  prove  the 
amount  of  damages  sustained,  by  the 
opinions  of  witnesses.  ib 

See  CoNsnTnnoNAL  Law,  5,  6. 
Opinions  op  Witnesses,  1,  3. 


DEBTOR  AND  CREDITOR. 

1.  New  promise  to  pasf  debts  du- 

ckargedf  ^. 

1.  Where  the  original  demand  has  been 
barred  by  a  bankrupt's  or  insolvent's 
discharge,  a  subsequent  promise  to 
pay  must  be  specially  replied  to  a 
plea<  setting  up  such  dischazge.  WaU 
ki'M  V.  StevefiS,  16B 

2.  Where  a  debt  is  barred  by  the  stat- 
ute of  limitations,  a  subsequent  prom- 
ise or  acknowledjpient  is  equally 
operative  and  effective  to  restore  tbie 
remedy,  whether  made  to  a  stranger, 
or  to  the  creditor  himself,  or  his  agent 

ib 

3.  But  in  case  of  a  debt  haired  by  a 
bankrupt's  or  insolvent's  discharge, 
the  subsequent  promise  must  be  mMe 
to  the  creditor  personally,  or  to  his 
agent.  ib 

2.  Assignments  for  the  benefit  of 

eredUors. 

4.  Where  creditors  claiming  adveisely 
to  an  assignment  made  hy  a  debtor 
in  trust  for  the  benefit  of  his  credi- 
ton,  and  whose  demands  existed  prior 
to  the  execution  thereof,  file  a  bill  to 
avoid  the  assignment  on  the  ground 
of  fraud,  they  need  not  make  any  of 
the  other  creditors  of  the  assignor 
parties  to  the  suit  Under  such  cir- 
cumstances it  is  enough  to  bring  the 
assignor  and  assignee  before  the 
court.    RusseU  v.  LasheTf  233 

5.  Where  a  suit  is  brought,  by  a  credi- 
tor, to  set  aside  an  assignment  of  that 
nature,  if  the  assignee  acts  in  good 
faith,  and  a  decree  is  fhiriy  obtained 


declarmff  the  aMignment  firaudulent 
and  Toid,  creditorg  of  the  assigned 
estate,  not  brought  before  the  court,  are 
bound  by  the  decree;  and  it  is  as 
conclusive  upon  them  as  upon  the 
parties  to  the  suit.  ib 

6.  The  principle  upon  which  creditors, 
provided  for  in  an  assignment,  are 
l>ound  by  a  decree  obtained  against 
the  assignee,  is,  that,  as  beneficiaries 
of  the  trust,  they  are  to  be  regarded 
as  represented  hy  their  trustee,  and 
therefore  in  privity  with  him.  ib 

7.  But  such  creditors  are  only  bound  by 
the  bona  fide  acts  of  their  representa- 
tive, the  assignee.  To  make  a  decree 
obtained  against  the  assignee  bixaling 
upon  the  creditors,  the  suit  must 
have  been  fairly  conducted,  and  the 
decree  fairly  obtained.  ib 

8.  If  the  assi^ee  cannot  successfhlly 
defend  a  smt  brought  by  a  creditor, 
for  the  purpose  of  setting  aside  the 
assignment,  and  therefore  omits  to 
put  in  a  defence;  or,  believing  that 
such  defence  would  prove  fruitless, 
consents  that  the  plaintiff's  bill  may 
be  taken  as  confessed,  creditors  claim- 
ing under  the  assignment  are  equally 
bound  by  a  decree  thus  obtained,  as 
if  the  suit  had  been  contested.         ib 

9.  The  object  of  the  statute  respecting 
fraudulent  conveyances,  &c.  was  to 
provide  a  remedy  against  actual  fraud 
in  transactions  which,  if  conducted 
in  good  faith  and  without  any  fraud- 
ulent intent,  are  to  be  upheld  as  le- 
gal, and  to  facilitate  the  detection  of 
fraud  when  it  does  exist,  by  throwing 
the  onv^probandi  upon  the  persons 
claiming  under  such  transaction ;  and 
requiring  them  to  prove  that  it  was 
not  only  in  good  Jailh^  for  good  and 
valuable  consideration,  but  also  stich 
ciarcwmstances^  agreeable  with  the  or- 
dinaiy  course  of  business  and  &ir 
dealing,  as  shall  rebut  the  presump- 
tion of  fraud.    Per  Harris,  J.        ib 

10.  The  assignees  of  a  debtor,  who 
have  accepted  the  trust  created  by  an 
assignment  for  the  benefit  of  credi- 
tors, have  no  right  to  reflise  the  pay- 
ment of  a  debt  specifically  directed  to 
be  paid,  in  the  assignment,  on  the 
ground  of  its  being  usurious ;  in  the 
absence  of  any  request  or  authority 
to  them  from  the  assignor,  or  from 
any  creditor  provided  for  in  the  as- 
signment, to  refhse  such  payment; 
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and  where  the  assioneefl  ue  not  thein- 
selves  creditors  of  the  assignor.  Qrwn 
▼.  Morse, 


11.  In  such  a  case  the  assignees  are 
mere  naked  trustees,  bound  to  execute 
the  trust  according  to  its  prescribed 
conditions,  with  no  power  to  substi- 
tute their  own  discretion  in  the  place 
of  the  will  of  the  assignor.  ^ 

13.  It  seems  that  even  where  the  as- 
signees are  creditors,  and  interested 
under  the  assignment,  as  such,  if 
thev  have  accepted  the  assignment, 
and  acted  under  it,  and  are  seeking 
to  affirm  it — claiming  under  ite  pro- 
visions— they  cannot  refuse  to  exe- 
cute the  assignment  in  favor  of  a 
creditor  whose  debt  is  usurious,  and 
enforce  it  in  favor  of  themselves  and 
others.  ib 

13.  A  court  of  equity,  in  directing  trus- 
tees under  an  assignment  maoe  by  a 
debtor  for  the  benefit  of  creditors,  to 
pay  the  amount  of  a  usurious  note 
specifically  directed,  by  the  assignor, 
to  be  paid,  VTiJl  direct  the  usurious 
premium  to  be  first  deducted.  ib 

14.  An  assignment  of  property  of  the 
assignor  m  trust  for  the  benefit  of 
cremtors,  which  contains  a  provision 
authorizing  the  assignee,  in  his  dis- 
cretion, to  change  the  order  of  the  pre- 
ferences given  therein  to  the  preferroi 
creditors,  is  fraudulent  and  void  on 
ite  face.    Strong  v.  Skinner,         646 

15.  Such  an  assignment  is  also  fraudu- 
lent and  void  on  ite  face,  if  it  makes 
provision  for  only  a  part  of  the  cred- 
itors of  the  assignor,  and,  without 
making  any  provision  for  the  rest  of 
his  creditors,  directo  the  assignee  to 
re-assign  to  the  assignor  the  surplus, 
if  any  remains,  afler  satisfying  the 
debte  provided  for  in  the  assignment. 

ib 

16.  The  fact  that  several  of  the  debte 
preferred  in  an  assignment  in  trust 
for  the  benefit  of  creditors,  have  been 
previously  secured,  by  either  judgment 
or  mortgage,  does  not  affect  the  valid- 
ity of  the  assignment ;  and  the  pro- 
vision in  the  assignmenti  for  tneir 
payment,  will  not  render  such  assign- 
ment fraudulent  and  void,  ib, 

See  Pabtnbrship,  1,  2. 
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DBCNUBATI0N8* 


Where,  at  the  tune  of  deliveiiof  pmnif- 
wotj  notes  to  a  third  person,  for  the 
benefit  of  the  payee,  the  maker  de- 
clares the  delivery  to  be  uncondition- 
al, sach  declaration  is  a  part  of  the 
rts  gesia,  and  makes  the  act  of  deliv- 
erf  ab«>hite.    Mickles  ▼.  Cdvin,  304 


DECREE. 

1.  Form  and  requisites  of  a  decree  a- 
gainst  the  stockholders  of  a  corpo- 
ration for  manufacturing  purposes, 
fi>imed  under  the  act  of  March  22, 
1811,  on  a  bill  filed  bv  a  creditor, 
subsequent  to  the  dissolution  of  the 
corporation,  to  compel  the  payment, 
bjthe  defendants,  of  a  debt  owing  by 
tne  corporation ;  where  a  portion  of 
such  stockholders  have  paid  for  their 
stock  in  full,  and  have  also  jpaid  oth- 
er sums  towards  the  debts  of^the  com- 
pany, and  the  other  stockholders  have 
not  paid  for  their  stock  in  full,  and 
have  contributed  nothing  towards  the 
payment  of  its  debts.  Cuskman  ▼. 
Siepard,  113 

2.  A  final  decree  in  a  court  of  equity, 
containixiff  special  provisions,  cannot 
be  tnUitea,  unless  it  has  been  brought 
to  the  notice  of  the  court,  and  the 
sanction  of  the  court  obtained.  Beach 
w,Skaw,  288 

8.  In  a  court  of  equity,  no  order  or  de- 
cree, excepting  in  a  few  specified  ca- 
ses provided  fir  by  rule,  which  only 
relate  to  the  form  and  manner  of  pro- 
ceeding, and  do  not  affect  the  merits, 
can  ever  be  taken  by  default,  or  with- 
out the  actual  direction  or  approval 
of  the  court  id 

4.  Accordingly,  where  a  final  decree, 
purporting  on  its  face  to  have  been 
maue  at  a  ffeneral  term  of  the  court, 
was  entered  in  vacation,  upon  the  re- 
port of  a  referee,  in  pursuance  of  a 
stipulation  between  the  parties,  with- 
out any  direction  or  consent  of  the 
eourt  having  been  given,  such  decree, 
and  all  subsequent  proceedings,  were 
set  aside,  as  irregular.  ii 

5.  A  decree  against  infants,  setting  aside 
a  conveyance  made  in  trust  for  them, 
which  decree  contains  no  provision 
allowing  them  a  day  to  show  cause 
after  they  shall  become  of  age,  is  er- 
roneous, and  is  not  conclusive  upon 


tiiMB.  And  if  the  intets  hn^  nj 
valid  interest  in  the  truet  property, 
they  are  entitled  to  relief  in  a  eooit 
of  equity.     WrigU  v.  Mtfisr,        €00 

See  Debtor  and  Cebditor,  5. 


•DEED. 

H.  R.,  by  a  deed  executed  by  her  preti- 
ous  to  her  marriage,  and  m  contem- 
plation thereof,  conveyed    her  real 
estate  to  R.  C,  in  trust,  vrith  the  eon- 
sent  of  the  grantor  in  her  lifetime,  or 
after  her  dewi,  to  sell  so  much  of  the 
said  property  as  might  be  necessary 
to  pay  every  expense  inenmd  Ibr  the 
education,  clothing  and  sumMMt  of  the 
said  H.  R.,  or  for  partition,  imneeving, 
alteriiur  or  emenaing  her  saia  estate, 
or  for  fulfilling  the  purposes  theieby 
intended,  or  to  lease  or  demise  the 
same  in  such  manner  as  the  trustee 
should  think  proper,  and  from  the  pro- 
ceeds of  such  safes  and  leases,  first  to 
pay  all  expenses  of  repairs  and  im- 
provements of  the  property,  and  then 
to  pay  for  the  reasonaole  support  and 
maintenance  of  H.  R. ;  second,  to  not 
out  the  residue  at  interest  on  landed 
security,  for  the  use  of  the  said  H.  R. 
and  her  hein ;  third,  after  the  death 
of  H.  R.  to  pay  and  apply  the  resi- 
due of  said  moneys  occasionally  for 
and  towards  the  maintenance  of  her 
children,  if  any,  as  they  might  require 
during  their  life ;  and  fourth,  if  H.  R. 
should  die  without  children,  to  pay 
all  the  residue  to  and  for  the  use  of 
the  children  of  S.  E.  R.,  with  a  fur- 
ther limitation  over.    Held  that  the 
absolute  power  of  disposal  reserved  to 
H.  R.  the  cestui  mte  trust,  for  her  own 
benefit,  conferred  upon  her  the  eqoi- 
table  fee  simple  in  the  estate,  absolute 
and  unqualified,  and  rendered  the  in- 
tended limitation  over  for  the  benefit 
of  her  children,  qualified  as  it  was, 
null  and  void.    And  that  the  children 
of  H.  R.  had  no  rieht  to  file  a  bill, 
during  their  mothers  lifetime,  to  set 
aside  conveyances,  and  decrees,  af- 
fecting the  trust  estate.     Wright  v. 
Miller,  €00 

See  AoREEiieNT,  5,  6,  9. 
Estoppel,  I,  5,  7,  8. 
Presumptions. 


DISORDERLY  PERSONS. 
1.  A  wanraat  of  oonmitnwnt  vsdflr  1 R. 


S.  638,  %  9,  H&pMng  duoiderl  j  per- 
floni,  it  ¥aUd  to  protect  the  oflScerifit 
deicribet  the  offence,  and  the  convic- 
tion and  sentence,  although  it  does 
not  recite  the  facts  proved.  Bennac 
▼.  T%e  People,  31 

S.  The  eanfessidm  spoken  of  in  the  se- 
eond  section  of  that  act,  on  which  a 
magistrate  is  authorized  to  convict  a 
disoxdeiiy  peison,  means  a  plea  of 
guilty,  or  some  acknowledgment  tan- 
tamount thereto;  not  an  admission 
deduced  by  the  magistrate  argumen- 
tatively.    Same  case^  164 

8.  Ob  a  conviction  under  1  H.  8.  638,  a 
record  of  the  conviction,  specifying 
generally  the  nature  and  circumstan- 
ces of  the  offence,  must  be  made  up 
by  the  magistrate  and  signed  by  him, 
and  filed  in  the  county  clerk's  office, 
befbro  the  wazranl  of  commitment  can 
be  issued.  ib 


DISTRESS. 

Jkn  office  who  coUeots  a  district  school 
tax,  by  a  sale  of  property  under  a 
watianft  issued  by  tne  trustees  of  the 
school  distnet,  is  not  subject  to  the 
provisions  of  the  title  of  tne  revised 
statutes  relative  to  distraining  cattle, 
dbc ;  nor  liable  to  the  penal^  of  $35 
imposed  by  the  33d  section,  for  aneg- 
leet  to  file,  in  the  town  clerk's  ofike, 
the  papen  mentioned  in  the  33d  sec- 
tion.   PoHgbmmr.SmiUk^  346 


DIVOROB. 

1.  On  a  bill  filed  lor  a  limiled  divorce, 
the  acts  of  violence  and  emel  treat- 
ment spedfically  alle^  present  the 
matters  in  issue  to  which  tne  proof  is 
to  be  directed ;  but  under  the  general 
allegation  in  the  bill  of  complaint  the 
court  will  look  at  the  general  conduct 
of  the  de^idant  towards  the  plaintiff, 
for  the  purpose  of  understanding  more 
fhlly  tne  circumstances  complained 
of,  and  the  true  relations  existing  be- 
tween  the  parties.  WkispeU  v.  whis- 
peU,  317 

%  To  authorise  the  interposition  of  a 
court  of  equity  for  the  purpose  of  de- 
claring a  limited  divorce,  there  must 
in  an  cases  be  ill  treatment  and  per- 
ianal injuxy,  tnr  a  reasonable  appre- 
heauMi  of  pemonal  injuty .  ib 


nmtx.  071 

9.  When  «iiehpen«iMli^j«qrlutf  been 

S roved,  the  court  will  consider  also 
le  language  and  conduct  of  the  de- 
fendant designed  to  wound  the  feel- 
ings of  the  mfe  or  to  destroy  her  hap- 
piness. And  grossly  indecent  lan- 
guage spoken  to,  or  of,'the  wife,  l^ 
Uie  husband,  will  find  neither  pallia- 
tion nor  excuse  in  the  feet  that  Uie 
parties  have  not  enjoyed  the  advan- 
tages  of  cultivated  society.  ib 


4.  If  condonation  may  be  inferred  from 
cohabitatton,  the  presumption  may  be 
rebutted  l^the  accompanying  circum- 
stances, ib 

5.  Condonation  is  always  subject  to  the' 
condition  that  the  husband  shall  af- 
terwards treat  his  wife  with  conjugal 
kindness.  ib 


6.  Independent  of  the  act  of  April  7th, 
1648,  courts  of  equity,  in  suits  for 
divorce  or  separation,  have  the  pow- 
er of  restoring  to  the  wife  the  wnole, 
or  a  portion,  of  her  property,  and  of 
restraining  the  husbana  from  receiv- 
ing gifts  or  legacies  to  her  after  such 
divorce  or  separation.  And  this  too, 
as  well  on  a  Dill  filed  by  the  wife,  as 
when  the  husband  comes  into  a  court 
of  equity  to  obtain  the  possession. 
Holmes  v.  Holmes,  395 

7.  Nor  is  it  a  suffitaent  objection  to  the 
exeroise  of  this  power  that  a  provi- 
sion was  made,  in  the  decree  of  sep- 
aration, fer  the  mfe's  support  and 
maintenance.  Yet  where,  after  the 
making  of  such  decree,  the  wife  is 
permitted  by  the  court  to  receive  a 
legacy  given  to  her,  which  is  suffi- 
cient to  furnish  her  a  reasonable  sup- 
port, the  husband  should  be  dischar- 
ged fh>m  his  liability  ibr  alimony,  ib 


DOMICIL. 

1.  Every  person  has  a  domicil ;  and  he 
can  only  have  one  domicil  at  one  and 
the  same  time.      Crmp/ord  v.  WU- 

605 


%  The  existing  domicil  ahra^jrs  contin- 
ues, until  another  is  acquired ;  and 
by  the  act^uisition  of  another,  the 
feimer  domicil  b  relinquished.        ib 

3.  A  domicil  is  the  place  where  a  penon 
has  fixed  his  habitation  and  aas  a 
pMDMMnt  residenoei  without  any 
present  intention  of  removing  there- 
nom.  ib 
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4.  If  a  penon  leavM  the  place  of  hie 
domicu,  temporarily,  or  &r  a  paitic- 
ular  purpoee,  and  doee  not  take  up  a 
permanent  residence  elaewheie,  he 
does  not  change  his  domicil.  ib 

5.  The  words  legal  residence,  and  dom- 
idl,  are  convertible  terms.  ib 

6.  Where  a  person  whose  place  of  legal 
residence  and  domicil  was  in  S.,  en- 
tered into  a  contract  to  teach  a  school 
for  four  months,  in  H.,  and  daring 
the  foar  months  returned  to  S.,  and 
acted  as  secretary  pro  tem.  of  a  school 
district  meeting,  and  at  the  end  of  the 
four  months  left  M.  permanently; 
Held  that  he  did  not  lose  his  resi- 
dence and  domicil  in  S.  ib 


DOWER. 

A  woman  who  has  obtained  a  decree 
for  a  divorce  a  vinculo  wuUrimami, 
for  the  adultery  of  her  husband,  is 
not,  after  his  death,  entitled  to  dower 
in  his  real  estate.  Willard,  J.  dis- 
sented.    WaU  ▼.  WaU,  193 

See  Will. 


E 


EJECTMENT. 

1.  Where  the  issue  as  to  the  plaintiff's 
possession,  under  the  seventh  section 
of  the  title  of  the  revised  statutes  re- 
specting proceeding  to  compel  the  de- 
termination of  claims  to  real  proper- 
ty, in  certain  cases,  (2  R.  S.  3l3^ 
was  found  in  favor  of  the  plaintiff, 
and  the  defendant  being  thereupon  re- 
quired to  plead  to  the  title,  suffered 
judgment  to  be  entered  against  him 
oy  default ;  it  was  keldy  that  the  de- 
fendant in  said  proceedings,  and  all 
persons  claiming  under  him,  by  title 
accruing  subsequent  to  the  service  of 
the  notice  by  which  the  proceeding 
was  instituted,  was  forever  barred 
from  all  claim  to  any  estate  of  inher- 
itance or  freehold  in  the  said  prem- 
ises.   Midtanner  v.  Dimmiekt       566 

9.  The  fpof  possession  of  the  ancestor, 
dying  in  possession,  is  sufficient  to  en- 
able nis  heir  to  recover  in  ejectment, 
against  an  abator^  entering  without 
title,  upon  the  death  of  such  ances- 
tor, witnout  producing  a  paper  title,  ib 

See  JCDOMJENT,  1. 


ELECTION. 

See  Will,  6, 6, 7,  a 


EQUITT. 

See  AoREEMENT,  3,  4,  5,  6, 7,  8. 
Jurisdiction,  2,  4,  6, 6,  7. 
Mistake,  1,  2, 4. 


ERROR. 

1.  Where  a  judgment  is  rendered  by  a 
justice  of  the  peace  not  residing  in 
the  same  town  with  either  of  the  pai^ 
ties,  nor  in  an  adjoining  town,  in  vi- 
olation of  the  statute,  and  there  has 
been  no  waiver  of  the  error  by  an  ap- 
pearance, and  an  omission  of  the  de- 
fendant to  take  the  objection,  before 
the  justice,  a  certiorari  vrill  lie  to  re- 
verse such  judgment,  upon  an  eeogn- 
ment  of  error  in  fact.  T\famf  y.GH- 
beri,  390 

2.  In  such  a  case  the  justice  has  no 
right  to  tiy  the  cause  \  and  the  defen- 
dant is  not  bound  to  appear,  and  ob- 
ject to  the  jurisdiction  by  plea  in 
abatement ;  nor  is  the  error  waived, 
by  his  omission  to  do  so.  ib 

3.  Where  it  appears  from  the  whole  case 
that  justice  nas  been  done,  an  imma- 
terial error  of  the  court,  or  of  re* 
ferees,  in  the  progress  of  the  trial,  will 
not  entitle  the  party  against  whoai 
such  error  was  ^n^ii«^,  to  a  new 
trial.    Uymty.FUk,  391 

4.  Upon  a  writ  of  error  it  is  the  prov- 
ince of  the  court  to  decide  questione 
of  law,  and  not  questions  of^fact,  up- 
on which  there  has  been  a  conffict  of 
evidence.  Per  Strong,  P.  J.  SmtA 
V.  Chtgerty,  614 


ESTOPPEL. 

1.  The  grantee  in  fee  in  either  a  quit- 
claim deed,  or  in  a  deed  *vwi»-«intng 
covenants  of  warranty,  is  not  estop- 
ped from  denying  that  the  grantor  had 
any  title  in  the  premises  convmd, 
either  at,  or  previous  to  the  date  of  the 
deed.    AvertU  v.  WUstmf  180 

2.  Such  grantee  holds  adversely  to  his 
grantor,  and  he  may  controvert  such 
grantors  title,  and  also  forti^  his  own 


title  aeqniied  fnm  inch  grantor,  bt 
the  pQxcliaM  of  any  other  title  which 
will  protect  him  in  the  quiet  enjoy- 
ment of  the  premieee.  ib 

3.  An  estoppel  must  be  reciprocal,      ib 

4.  A  stranger  can  neither  take  advan- 
taffe  of,  nor  be  bound  by,  the  estop- 
pel, ib 

5.  The  mere  taking  of  a  quit-claim  deed 
does  not  estop  the  grantee  from  ques- 
tioning the  title  of  nis  grantor.  The 
rule  is  otherwise,  as  between  vendor 
and  vendee  before  conveyance,  and 
between  landlord  and  tenant.  In 
both  these  cases  the  possession  must 
first  be  surrendered,  before  the  title 
can  be  questioned.    Bill  v.  HiU,  419 

6.  There  is  no  estoppel  except  where 
the  occupant  is  under  an  obligation, 
express  or  implied,  to  restore  the  pos- 
session at  some  time  or  in  some 
event.  ib 

7.  But  where  by  an  indenture  freely 
executed  between  the  parties,  T.  cov- 
enanted that  if  a  certain  condition 
was  not  performed  within  a  stipulat- 
ed time,  A.  might  enter  upon,  and 
hold,  and  enjoy  the  premises,  he  was 
held  to  be  estopped  from  questioning 
A.'s  right.  w 

8.  And  where  a  partv  is  estopped  by 
deed,  all  persons  claiming  under  or 
through  bun,  are  equally  bound  by  the 
estoppel.  ib 

9.  Principles  upon  which  estoppels  in 
pais  are  permitted.  TYuscoU  v.  Da- 
vis, 495 

10.  The  possession  of  a  promissory 
note,  by  the  payee,  and  the  apparent 
ownership  thereof  by  him,  together 
with  his  assertion,  at  the  time  he  ne- 
gotiates the  same,  that  it  is  busi- 
ness paper,  are  not  alone  sufficient  to 
create  an  estoppel,  which  will  prevent 
him  from  insisting,  when  suecf  as  en- 
dorMr,  that  the  note  was  voick  in  its 
inception,  on  the  ground  of  usury. 
Per  Sill,  J.  ih 

11.  If  the  hoMei  of  a  note,  cepresented 
by  the  endorser  to  be  business  paper, 
knows  the  character  of  the  paper,  or 
has  good  reason  to  suspect  its  cnara&- 
ter,  or  does  not  purchase  in  conse- 
quence of  the  representations  of  the 
payee,  he  cannot  se^  them  up  as  an 

Vol.  IV.  85 
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estoppel.    Per  Sill,  J.,  Martin,  J. 
(UsserUing.  i( 

13.  To  make  false  representations  by 
the  payee,  respecting  the  character  of 
the  paper  transferred,  available  to  the 
holdfer,  as  an  estoppel,  so  as  to  pre- 
vent the  payee,  when  sued  as  endor- 
ser, fron^  setting  up  the  defence  of 
usttxy,  they  must  have  been  made  for 
the  purpose  of  inducing  the  holder  to 
purchase  the  paper.    Per  Sill,  J.  ib 

13.  He  must  have  confided  in,  a^d  in 
good  faith  acted  upon,  such  represen- 
tations. He  must  have  been  deceived 
by  them,  and  have  acted  under  that 
deception.    Per  Sill,  J.  ib 


EVIDENCE. 

1.  T\)  overcome  presumption  of  fiaiud. 

1.  What  evidence  is  su£|cient  to  over- 
come the  presumption  pf  fraud  and 
undue  influence  having  l)een  practis- 
ed in  procuring  the  execution  of  a 
will  in  favor  of  the  testator's  physi- 
cian, arising  from  the  confidential  na- 
ture of  the  relation  existing  between 
him  and  the  testator.  Crispell  v.  Dvr 
bois,  393 

2.  Where  a  will  containing  a  devise  in 
favor  of  the  medical  attendant  and 
confidential  adviser  of  the  testator,  is 
drawn  by  the  devisee  himself,  al- 
though it  would  be  much  more  satis- 
factory to  the  court,  to  have  direct  ev- 
idence that  the  testator  eave  instruc- 
tions for  drawing  the  wDl,  or  that  it 
was  read  over  b^,  or  to  him,  yet  such 
evidence  is  not  indispensable.  ib 

3.  On  a  feigned  issue  to  try  the  question 
as  to  the  validity  of  such  a  will,  mora 
is  required,  however,  than  bare  proof 
that  the  testator  was  of  sound  mind, 
and  of  the  execution  of  the  will  ac- 
cording to  the  formalities  required  by 
law.  Some  affirmative  evidence  must 
be  given,  to  show  that  the  testator 
knew  the  contents  of  the  will,  and 
that  it  expressed  his  refU  intentions,  ib 

4.  But  while  it  is  necessary,  in  soeh  a 
ease,  to  prove  that  the  will  was 
the  spontaneous  intention  of  the 
testator,  such  proof  may  be  made  out 
in  any  mode  in  which  his  real  inteft- 
tions  can  be  ascertained.  ib 
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8.  7b  eoniradid  or  exfUOn^  ckcumsUvi^ 
tial  evidence. 

&,  The  rale  which  impoeee  upon  a  murly 
the  obligation  of  producing  evidence 
which  will  contradict,  or  ezplidn  cir- 
cumstantial evidence  against  him,  re- 
quires him  to  do  so  only  when  he  is 
pressed  by  circumstantial  proof,  and 
nas  it  in  nis  power  to  destroy  its  ap- 
parent force.  PeopLe  v.  Mc  Whorter^ 
^  438 

6.  Before  the  absence  of  evidence  can 
affect  a  party  accused,  it  must  appear 
that  there  is  evidence  that  woulu  elu- 
cidate the  matter  in  dispute,  and  that 
it  is  peculiarly  within  the  knowledge 
of  such  party.  Then  if  he  is  pressed 
by  the  force  of  circumstantial  evi- 
dence and  does  not  produce  the  evi- 
dence within  his  power,  it  may  afford 
a  strong  presomption  against  him.  iJb 

7.  A  party  accused  is  not  bound,  in  or- 
der to  avoid  a  presumption  against 
him  arising  from  circumstantial  evi- 
dence, to  produce  as  witnesses,  per- 
sons who  may,  by  possibility,  have 
knowledge  on  toe  subject.  He 
need  only  produce  those  who  are 
proved  to  have  been  so  circumstanced 
as  to  justify  the  conclusion  that  they 
must  have  knowledge  which,  if  di- 
vulged, would  throw  light  on  the  sub- 
ject, ib 

3.  WhaJt  proof  Tiecessary, 

8.  Where  a  plaintiff,  in  his  declaration, 
sets  up  an  agreement  which,  by  the 
statute  of  frauds,  would  be  invalid  un- 
less it  was  in  writing  and  subscribed 
according  to  the  provisions  of  the  stat- 
ute, the  legal  presumption  is  that  it  was 
in  writing ;  unless  the  contrary  is 
stated  in  Uie  declaration.  And  if  the 
agreement,  as  stated  in  the  declara- 
tion, is  put  in  issue  by  the  plea  of 
the  defendant,  the  plaintiff  must  pro- 
duce, at  the  trial,  legal  evidence  of 
the  existence  of  such  an  agreement ; 
which  can  only  be  done  by  proving  a 
written  agreement  duly  executed  ac- 
cording to  the  provisions  of  the  stat- 
ute.    Qihbs  V.  Nash,  448 

4.  Pleadings^  how  far  evidence, 

9.  Where  a  party,  in  i>leading,  has  al- 
1^^  a  fact  which  is  not  denied  by 
his  adversary,  such  fact  must  be  ta- 
ken as  true,  and  cannot  be  contra- 
dicted in  that  suit  Thomas  ▼.  Aia- 
Hn,  965 
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10.  Nor  does  it  alter  the  case  that  sodi 
fact  is  alleged  in  the  cbar;pn^  and 
not  in  the  stating  pait  of  a  biU  of 
complaint  ib 

5.  ilftts^  be  eonfhud  to  ike  issue. 

11.  Evidence  not  within  any  issue,  fra- 
med by  the  parties,  must  be  disregard- 
ed on  the  hearing,  though  it  may 
have  been  received  without  objection. 
And  a  decree  founded  on  evidence  of 
that  character  will  be  reversed.        ib 

13.  The  rale  is  explicit  and  absolute, 
that  a  party  mustiecover  in  chancerr 
according  to  the  case  made  in  his  bill, 
or  not  at  all ;  secwndum  allegata^  as 
well  as  probata,  ^ 

6.  Rule  of  court. 

13.  A  rule  setting  aside  a  judgment  rec- 
ord, without  being  enrolled,  or  entered 
of  record,  is  incompetent  evidence  to 
disprove  the  existence  of  a  judgment 
McKnighl  v.  Duniap,  36 

7.  Parol  evidence. 

14.  Parol  evidence  adduced  to  rescind  a 
sale  of  real  estate  on  the  ground  of 
fraud  or  mistake,  where  the  sale  has 
been  consummated  by  a  conveyance, 
ought  not  to  prevail  unless  it  amounts 
to  strong  ana  conclusive  proof.  Per 
Strong,  P.  J.    Pleel  v.  Taylor,    95 


EXECUTION. 

1.  The  purchaser  of  lands  sold  on  exe- 
cution, acquires  by  his  purchase  no 
more  than  a  Uen  upon  tne  lands  for 
the  amount  of  his  bid,  and  interest, 
during  the  fifteen  months  allowed  for 
redemption.  He  does  not  obtain  the 
legal  title;  and  if  the  premises  are 
subject  to  a  mortgage,  ne  does  not 
become  the  owner  of  Uie  equity  of  re- 
demption* until  after  the  expiration 
of  the  fifteen  months.  VoMghn  v. 
Ely,  159 

3.  At  a  sale  of  personal  propeity  by  a 
constable,  on  execution,  tne  propeitf 
must  be  pointed  out  to  the  biddeis, 
and  specifically  designated.  It  must 
not  be  left  to  any  fUture  act  to  ascer- 
tain what  property  is  sold.  Warring 
V.  Looms,  484 

3.  Accordingly  where  a  constable  levied 
upon  13  sneep,  genevaUy,  and  on  the 


day  of  sale,  (he  sheep  of  the  defen- 
dant in  the  ezecation,  numbering  21 
or  22,  beinff  present,  the  constable 
offend  for  side  13  of  the  sheep — ^with- 
out  designating  which — and  on  being 
a^ed  by  a  bidder  which  sheep  he 
sold,  he  replied  "the  best — the  fat- 
test ;"  hdd  that  the  constable  had  no 
power  to  sell  in  such  a  manner  as  to 
authorize  the  purchaser  to  select  out 
13  sheep  from  the  flock;  and  that 
the  purchaser  acquired  no  title  to  the 
sheep  thus  selected  by  him.  ib 


feXBCUTORS  AND  ADMINISTRA- 
TORS. 

1.  Where  a  general  power  was  given, 
in  a  will,  to  executors,  to  make  in- 
vestments of  legacies^  but  they  were 
not  limited  or  restricted  by  any  ex- 
press directions  as  to  the  particular 
method  in  which  the  investments 
Were  to  be  made ;  but  the  testator  di- 
rected the  amounts  of  certain  lega- 
cies given  by  him  to  a  church,  and 
to  a  school,  to  be  placed  and  kept  at 
int^^t  by  the  officers  of  those  socie- 
ties, on  good  real  security ;  Held  that 
those  positive  instructions  in  the  only 
instances  in  which  the  testator  ex- 
pressly specified  any  particular  mode 
of  investment  were  strongly  indica- 
tive of  his  views  relative  to  the  sort 
of  security  to  be  taken  by  his  execu- 
tors ;  and  that  although  such  instruc- 
tions might  not  be  imperative  upon 
them,  yet  that  they  gave  the  execu- 
tors a  safe  and  appropriate  guide  for 
their  conduct.    Ackerman  v.  EmoU^ 

2.  In  England,  when  a  general  power 
is  conferred  upon  persons  actinc  in  a 
representative  capacity,  to  make  in- 
vestments, they  are  confined,  in  its 
exercise,  to  real  and  govemmejU  secur 
riiies.  And  the  same  rule  prevails  in 
this  state.  ib 

3.  This  rule  will  sanction  an  invest- 
ment, in  this  state,  by  executors  and 
trustees  acting  under  a  general  power, 
of  the  moneys  of  the  cestuis  que  trust, 
in  loans  on  real  security,  or  in  the 
public  stocks  of  the  state  of  New- 
York,  or  of  the  United  States,  or  in 
loans  to  the  New- York  Life  Insu- 
rance and  Trust  Company.  ib 

4.  If  trustees,  exercising  a  general  pow- 
er to  make  investments,  go  beyond 
the  limits  prescribed  by  law,  in  select- 
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ing  a  mode  of  investment,  neither 
good  faith,  nor  care,  nor  diligence, 
will  protect  them,  in  the  event  of  an 
actual  loss.  In  such  cases  they  as- 
sume the  risk,  and  are  responsible  ac- 
cordingly, ib 

5.  Where  executors  and  trustees  were 
authorized  to  invest  legacies,  general- 
ly— ^no  particular  mode  of  investment 
being  pointed  out — and  they  invested 
the  ^gacies  in  bank  stock,  which  was 
retained  by  them  long  after  the  peri- 
od when  the  solvency  of  the  bank 
was  more  than  doubtful:  and  the 
stock  depreciated  in  their  hands ;  by 
which  a  laige  loss  was  sustained  by 
the  legatees;  Held  that  the  execu- 
tors and  trustees  were  personally  lia- 
ble to  make  good  the  loss.  ib 

6.  Trustees  cannot  deal  in  their  own 
behalf  with  the  funds  entrusted  to 
their  charge,  for  the  benefit  of  anoth- 
er. Accordingly,  where  trustees  and 
executors  invested  a  legacy  in  bank 
stock  which  was,  in  whole  or  in  part, 
the  individual  property  of  one  of 
them,  or  the  proceeds  (in  dividends) 
of  such  property,  and  a  loss  was  sus- 
tained in  consequence  of  the  depreci- 
ation of  the  stock;  Held  that  the 
executors  were  bound  to  make  good 
the  loss.  ib 

7.  The  exemption  of  executors  from  lia- 
bility for  costs  does  not  apply  to  cases 
where  they  render  themselves  person- 
ally liable  for  damages,  by  their  own 
acts.  There  the  costs  follow  the  dam- 
ages, ib 

See  Interest,  2. 

Surrogate,  1,  2,  3. 


EXECUTORY  DEVISE. 

1.  Previous  to  the  adoption  of  the  revi- 
sed statutes,  an  executory  devise  lim- 
ited upon  an  indefinite  failure  of  issue 
was  void,  because  it  might  not  vest 
within  the  compass  of  twenty-one 
years  and  nine  months  after  a  life  or 
lives  in  being.    Hill  v.  Hill,  419 

2.  Where  an  executory  devise  was  made 
dependant  on  the  first  taker's  "  dying 
without  lawful  issue,"  such  words, 
unexplained,  had  a  fixed  legal  signi- 
fication, and  imported  an  indefinite 
feilore  of  issue,  and  not  a  failure  of 
issue  living  at  the  death  of  the  first 
taker.  ib 
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3.  A  differant  iatarpmtatiott  will,  how- 
ever, be  given  to  euch  and  aimiUur 
words  when  them  are  other  provie- 
ione  of  the  will  ihowing  that  the  tes- 
tator intended  a  failure  of  issue  liTinjr 
at  the  death  of  the  first  taker.  w 

4.  When  an  executonr  devise,  limited 
upon  Uie  first  taker's  dyin^  fmtkout 
lawful  issue  was  made  subject  to  the 
payment,  by  the  executory  devisee, 
of  legacies  to  three  perMns  then  in 
being,  when  they  should  severally  be- 
come of  age,  it  was  held  that  the  tes- 
tator did  not  contemplate  an  indefinite 
fidlure  of  issue,  but  that  he  must  have 
intended  the  estate  to  vest  on  the 
death  of  the  fint  taker.  ib 

5.  An  executory  devise  is  void  where  it 
is  repugnant  to  the  absolute  owner- 
ship and  power  of  disposal  given  to 
the  fint  taker.  Otherwise  when  the 
jus  disponendi  is  conditional.  ib 

6.  Where,  bv  a  will  executed  previous 
to  the  revised  statutes,  the  testator  de- 
vis^  a  farm  to  his  son  C,  and  direct- 
ed that  if  C.  should  "  die  without  heirs 
lawfully  begotten'*  the  same  should 
go  to  the  testator's  sons,  John,  Jacob 
and  George,  in  fee ;  Held  that  the  ex- 
ecutory devise  was  limited  on  an  in- 
definite failure  of  issue,  and  was 
therefore  void.     Tator  v.  Tator,    431 

7.  An  indefinite  failure  of  issue  occun 
when  the  issue  or  descendants  of  the 
fint  taker  become  extinct,  without  re- 
ference to  any  particular  time  or  event. 
Per  Parker,  J.  ib 

8.  An  executory  devise  is  void  when  it 
is  limited  upon  a  contingency  that 
will  not  necessarily  occur  within 
twenty-one  years  and  nine  months 
after  a  life  or  lives  in  being.  It  is 
not  sufficient  that  the  event  7nay  oc- 
cur within  the  prescribed  limit.  It 
must^  by  its  terms,  happen  within  the 
time  mentioned,  or  the  executoxy  de- 
vise will  be  inoperative.  ib 

9.  It  is  only  where  the  devise  over,  after 
the  termination  of  a  particular  estate, 
is  of  a  life  estate  only,  or  where  some 
charge  is  made  upon  it,  payable  to 
some  person  in  being,  or  nis  execu- 
ton,  tnat  it  will  be  regarded  as  ex- 
plaining the  words  of  limitation  to 
mean  a  definite  failure  of  issue. — 
Where  the  entire  estate  is  given  to  the 
executory  devisee  a  difiennt  rule  pre- 
vails, ib 


EZPBETS. 
Sse  OriNiONf  of  WimEsais. 


t>*ALSE  PRETBNCES. 

See  IMDIGTMEMT,  1  tO  4. 

FEIGNED  ISStTE. 
See  EriDBNCK,  9. 

FENCES. 

8»  Towm. 

^RMER  RECX)yERT. 

1.  A  party  setting  up  a  fiinner  recoveiy 
in  oar  of  a  second  suit«  mu^  show 
that  the  subject  matter  of  the  second 
suit  was  directly  in  issUe  in  the  form- 
er suit,  and  that  the  verdict  and  judg- 
ment in  that  suit  were  dix«sctly  upon 
the  points  attempted  to  be  htigated 
in  the  second  suit,  and  necessarily 
involved  their  consideration  and  de- 
termination by  the  jury.  2ltcK«ighi 
V.  Dunlop,  36 

%  A  former  recovery  in  an  action  by  the 
vendor  against  the  vendee,  fat  the 
price  of  a  part  of  the  property  deliv- 
ered under  the  contract,  is  a  bar  to  a 
suit  by  the  vendee  against  the  vendor, 
for  damages  for  the  non-fulfilment  of 
the  contract.  ib 

[  3.  A  former  recovery,  in  which  the  same 
matter  was  tried  upon  the  merits,  may 
be  given  in  evidence  without  being 
specially  pleaded,  wherever  the  party, 
'  plaintiff  or  defendant,  had  no  oppor- 
tunity to  plead  the  recovery  specially. 
And  such  recovery,  though  received 
in  evidence  under  general  pleadings, 
is  as  Conclusive  as  m  case^  where  ue 
matter  is  specially  pleaded:  Beebe  v. 
ElUoU,  457 


FRAUD. 

1.  After  a  sale  of  real  estate  has  been 
consummated,  by  a  conveyance,  fiaod 
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most  be  cleatiy  pnyrod,  by  a  party 
■eeking  to  tet  aside  die  sale.  It  is 
not  to  be  hifiiiTed,  from  slight  pre- 
sumptions. Per  Stronq,  P.  J.,  and 
Edwards,  J. 

8.  It  is  a  clear  prihciple  of  equity  and 
Justice  that  no  man  shall  be  afioiired 
to  profit  by  his  own  fraudulent  aets, 
or  the  fraudulent  acts  of  another  in 
which  he  knowingly  participates. 
Burtus  V.  VtidaU,  571 


FRAUDS,  Statute  of. 

1.  A  parol  promise,  made  Without  con- 
sideration, to  indemnify  and  save  the 
promisee  harmlesis  from  all  damages 
oy  reason  of  his  becoming  bail  fbr  a 
third  person,  is  void  as  being  within 
the  statute  of  frauds.  Kingsleyv.Bal' 
camey  131 

Sl  To  render  the  promise  of  a  third  per- 
son to  answer  for  the  default  of  an- 
other, valid,  under  the  statute  of 
frauds,  there  must  be  a  contract,  upon 
good  consideration,  such  as  woula  be 
mndine  at  common  law,  and  it  must 
be  evidenced  by  a  writing.  ib 

3.  To  support  an  action  upon  such  an 
undertaking,  on  the  ^und  of  there 
being  a  new  and  original  considera- 
tion for  it,  the  new  and  original  con- 
sideration must  be  such  as  to  shift  the 
actual  indebtedness  to  the  new  prom- 
iser;  so  that,  as  between  him  and  the 
original  debtor,  he  is  bound  to  pay  the 
debt  as  his  own  ;  the  latter  standing 
in  the  relation  of  surety  to  him.  Per 
Sill,  J.  ib 

4.  The  cases  upon  this  subject  examin- 
ed and  commented  upon.   Per  Sill,  J. 

id 

See  Evidence,  8. 
Lease. 
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GUARANTY. 

\.  A  guaranty  should  be  construed  by 
the  same  rules  that  are  applied  in  the 
construction  of  other  instruments. 
The  leading  rule  is,  to  ascertain,  from 
the  written  instrument,  the  intention 
of  the  parties.  The  Farmers*  and 
Mechanic^  BaJik  of  MUhiffan^  y.  Ev- 
ans, 487 


2;  The  wiiole  eontesl  of  the  instru- 
ment should  be  considered,  and  a^ 
plied  to  the  transaction  to  which  it 
relates,  with  a  view  of  ascertaining 
the  intention  of  the  parties^  w 


GUARDIAN  AND  WARD. 
See  Surrogate,  4, 6,  7. 
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HABEAS  CORPUS. 

1.  On  the  return  by  a  public  officer,  to  a 
habeas  corpus,  stating  that  he  detains 
the  party  by  virtue  of  process,  the  ex- 
istence and  Validity  of  the  process  are 
the  Only  facts  upon  which  issue  can 
be  taken.    BeniuLC  v.  The  People^  31 

2.  The  Bufficiehcy  of  the  evidence  on 
which  the  process  issued  cannot  be 
inquired  into  on  the  return  to  a  ha- 
beas corpus.  ib 

3.  If  the  warrant  contains  enough  on 
its  face  to  protect  the  magistrate  by 
whom  it  was  issued,  the  prisoner  is 
not  to  be  discharged  on  habeas  cor- 
pus, ib 

4.  If  the  warrant  is  void^  the  prisoner 
should  be  discharged.  ifr 


HIGHWAYS. 

liSte  Constitutional  Law. 
Damages. 
Towns, 


HOMICIDJt. 
See  Criminal  Law. 


ftUSBAND  AND  WIP& 

1.  Hiuband  when  bawnd  by  tt^s  ads, 

1 .  A  wife  may  act  as  the  agent  of  her 
husband  *,  and  if  he  permits  her  so  to 
act  in  any  particular  business,  he 
adO{}ts,  and  is  bound  by,  her  acts  and 
admissions  in  reference  to  such  busi- 
ness, and  they  may  be  given  in  evi- 
dence againA  him^  ROey  v.  Suyd^n. 
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9.  By  Tiitae  of  the  marriage  relation  the 
husband  becomes  entitled  to  the  cho- 
ses  in  action  of  the  wife,  incladins 
legacies  and  distributive  shares.  And 
althouffh  this  right  may  not  be  ex- 
pressea  in  the  terms  of  the  ag^reement 
It  is  an  incident  to  the  relationship. 
It  is  the  law  of  the  contract,  which 
enters  into,  and  forms  a  part  of,  it. 
Hence  a  statute  which  destroys  this 
right  impairs  the  obligation  of  the 
contract,  and  comes  within  the  inhi- 
bition of  the  federal  constitution.  Per 
Barculo,  J,  295 

3.  W^s  teparaU  estate. 

3.  With  regard  to  her  separate  proper^, 
a  feme  covert  is  to  be  regarded,  in 
equity,  as  a  feme  sde.  f\remen*s  Jn- 
swanee  Co.  of  Albany  v.  Bay^      4ffl 

4.  A  separate  estate  exists  in  the  wife, 
where  the  husband  has  no  interest  in 
her  property,  and  no  control  over  it, 
and  where  it  is  not  liable  to  the  pa}r- 
ment  of  his  debts.  ib 

5.  A  separate  estate  may  in  some  cases 
exist  in  a  feme  covert^  though  it  has 
not  been  conveyed  to  a  trustee,  for 
her  use.  ib 

6.  In  all  cases  where  the  wife  has  a  sep- 
arate estate,  no  matter  how  it  was 
created,  it  may  be  made  liable  to  the 
payment  of  her  note  or  bond,  given 
on  the  credit  of  it ;  and  she  has  in 
equity  the  same  power  over  it,  and 
may  sell  it,  or  bind  it  by  mortgage,  as 
if  she  were  a  feme  sok.  id 


7.  It  is  not  necessary  that  the  legal 
tate  should  be  vested  in  trustees,  to 
enable  a  feme  covert  to  dispose  of  her 
separate  estate,  in  equity.  A  mere 
agreement  entered  into,  before  mar- 
riage, with  her  husband,  that  she 
^ail  have  the  power  to  dispose  of  her 
real  and  personal  estate,  during  cov- 
erture, wiU  enable  her  to  do  so.  Strong 
v.  Skinner,  546 

8.  Although  such  an  agreement  becomes^ 
extinguished,  at  law,  by  the  subse- 
<lttent  marriage,  yet  equity  supports 
it,  and  will  compel  the  husband  to 
perform  it.  ib 

9.  Where,  by  an  ante-nuptial  agreement 
between  husband  and  wife,  the  hus- 
band agrees  that  the  wife's  separate 
property  shall  not  in  any  manner,  be 


affected  by  themaniage,  and  that  she 
shall  have  the  same  right  of  disposing 
of  her  separate  property,  and  of  pur- 
chasing other  property  without  his 
assent,  that  she  would  have  had,  if 
she  had  continued  sole  and  unmar- 
ried, she  is  after  her  marriage,  abso- 
lutely tLfejne  sole  in  respect  to  her  sep- 
arate property,  and  retains  all  toe 
power  over  it,  which  she  could  have 
exercised  as  a  feme  sole,  if  her  mar- 
riage had  not  taken  place.  ib 

10.  She  therefore  has  the  right,  not  only 
of  selling  her  separate  property,  but, 
with  the  proceeos  thereof,  of  pureha- 
sing  other  property,  even  fiom  her 
husband,  and  to  hold  the  snbatitnted 
property  as  her  separate  estate,  ftee 
from  the  contrftl,  or  debts,  of  her  hus- 
band, ib 

11.  And  she  has  a  perfect  right  and  fhll 
authority  to  purchase,  wim  her  sepa- 
rate estate,  either  mortgages  or  judg- 
ments against  her  husband,  and  to 
hold  such  securities  as  a  part  of  her 
separate  estate;  and  to  enforce  the 
collection  thereof  by  a  sale  of  the  mort- 
gaged premises,  or  of  the  lands  sub- 
ject to  the  lien  of  the  judgments.  And 
at  the  sale  she  has  the  right  to  pur- 
chase, in  her  own  name,  the  real  es- 
tate of  her  husband,  and  to  hold  the 
land  so  purchased,  as  a  part  of  her 
separate  estate.  ^ 

12.  Equity  will  sustain  such  purchase, 
and  will  protect  the  real  estate  pur- 
chased, from  both  her  husband  and 
his  creditors.  ib 

4.  Conveyances  of  wifi^s  real  estate. 

13.  At  common  law.  a  husband  was  re- 
quired to  join  with  his  wife  in  execu- 
ting a  conveyance  of  her  real  estate. 
Whether  such  is  the  law  of  this  state, 
where  the  conveyance  has  been  duly 
acknowledged  by  hei'  as  ixfeme  covert  ? 
Qiuere.  But  however  tnat  may  be, 
the  rule  is  not  applicable  in  eqm^to 
a  conveyance  of  ner  separate  property. 
Mreman's  Ins.  Co.  of  Albany  v.  B^, 

407 

14.  To  give  validity  to  a  mortgage  exe- 
cuted by  a  married  woman  upon  her 
separate  estate  and  acknowledged  by 
her  as  afeme  covert,  it  is  not  necessa- 
ly  the  husband  should  join  in  execu- 
ting the  same.  ib 

See  Came. 


INDBX. 


ILLEGAL  CONTRACTS. 

1«  Money  i>aid  upon  an  illegal  contract 
may,  while  the  contract  remains  ex- 
ecutory, be  recovered  back,  in  an  ac- 
tion founded  upon  its  disaffirmance, 
and  on  the  ground  that  it  is  void. 
But  where  the  contract  is  executed, 
and  the  monej  has  been  paid  over, 
the  maxim  potior  est  amdiHo  possiden- 
tis applies.    Morgan  v.  Oroff^        524 

S.  As  long  as  money  deposited  with  an 
agent  ror  an  illegal  purpose  remains 
unemployed,  or  if  the  pur|K>Be  be 
countermanded  by  the  principal  be- 
fore its  application,  it  is  a  debt  which 
inay  be  recovered  from  the  agent,  by 
the  principal,  either  at  law  or  m  equi- 
ty, ib 


INDICTMENT. 

1.  An  indictment  for  obtaining  property 
by  false  pretences  need  not  allege  that 
the  property  was  of  any  particular 
value.    People  y.  Stetson^  151 

3.  The  statute  relative  to  obtaining  mo- 
ney, &c.  by  false  tokens  or  pretences 
was  not  designed  to  protect  any  but 
innocent  persons,  nor  those  who  ap- 
pear to  have  been  in  any  degree  ^r- 
tUeps  criminis  with  the  offender.  It 
is  an  essential  ingredient  of  the  of- 
fence that  the  party  alleged  to  have 
been  defrauded  should  have  believed 
the  false  representations  to  be  true; 
otherwise  he  cannot  claim  that  he 
was  influenced  by  them.  If,  in  part- 
ing with  his  property,  &<c.  he  was 
himself  guilty  of  a  crime,  he  is  not 
within  the  protection  of  the  statute. 
Per  Welles,  J.  id 

3.  It  is  a'  well  settled  and  rational  rule 
that  the  false  pretences,  in  order  to 
sustain  an  indictment,  must  be  such 
that,  if  true,  they  would  naturally 
and  according  to  the  usual  operation 
of  motives  upon  the  minds  ofpersons 
of  ordinary  prudence,  produce  the  al- 
leged results ;  or,  in  otner  words,  that 
the  act  done  by  the  person  defrauded 
must  be  such  as  the  apparent  exigen- 
cy of  the  case  would  directly  inouce 
an  honest  and  ordinarily  prudent  per- 
son to  do,  if  the  pretences  were  true. 
Per  Matnard,  P.  J.  ib 

4.  Aocofdingly  fleU,  on  demurrer,  that 
an  indictment  for  obtaining  a  watch 
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from  a  penon,  upon  the  false  repw- 
sentation  that  the  defendant  was  a 
constable,  and  bad  a  warrant  against 
such  person,  issued  by  a  justice  of 
the  peace,  for  the  crime  of  rape,  and 
that  he  would  settle  the  same  if  the 
person  defrauded  would  give  the  de- 
fendant the  watch,  could  not  be  sus- 
tained, ib 

5.  The  act  to  prevent  raffling,  and  lot- 
teries, was  intended  to  prohibit  the 
sale  of  lottery  tickets,  in  this  state, 
whether  the  lotteiy  was  established 
here  or  elsewhere.  And  an  indict- 
ment under  the  statute,  for  vending 
lottery  tickets,  need  not  alle^  that 
the  lottery  was  established  in  this 
state.    People  V.  Warner^  314 

6.  An  indictment  for  vending  a  lotteiy 
ticket  need  not  expressly  aver  that 
the  ticket  was  of  a  lottery  established 
or  set  on  foot  for  the  purpose  of  dis- 
posing of  real  estate,  goods,  money, 
or  thugs  in  action.  ib 

7.  The  character  and  description  of  the 
lotteiy  need  not  form  the  subject  of 
an  express  averment.  It  is  sufficient 
if  these  appear  aigumentatively,  in 
the  indictment;  especially  after  ver- 
dict ib 


INFANT. 

1.  A  contract  of  an  infant,  not  for  neces- 
saries, cannot  become  obligatoiy,  ex- 
cept by  a  new  promise,  or  ratification, 
after  he  comes  of  age.  Watkins  v. 
Stevens,  168 

2.  And  this  new  promise,  or  ratification, 
must  be  repliea  specially  to  a  plea  of 
iniancy.  t^ 

See  Decree,  5. 


INJUNCTION. 
See  JuRisDicnoN,  8,  3. 


INSOLVENT. 
See  Debtor  and  Creditor,  1,3. 


INTEREST. 

1.  Interest  cannot  be  allowed  on  an  un- 
liquidated account  for  goods  sold  and 
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payment  and  where  there  if  no  agree- 
ment, expfe«  or  implied,  to  pay  in- 
terest   McKnigU  y,  Duniop,         36 

S.  The  mere  fiict  that  interest  is  not  paid 
at  the  time  it  is  made  payable,  does 
not  sanetion  the  imposition  of  eom- 
pound  interest.  That  is  allowed  only 
in  cases  of  gross  delinquency — of  an 
intentional  violation  of  duty.  Aeker- 
man  v.  EnutU,  G26 

See  LiMiTiTioNS,  Statutb  op,  9. 


INVENTORY. 
See  Surrogate,  1,  3. 


INDBX 


1 


JOINT  CONTRACTS, 

By  the  death  of  one  of  two  joint  con- 
tractors the  joint  contract  is  taveieid, 
and  the  privity  of  contract,  and  nni^ 
of  interest  ars  destrojred.  I4ane  ▼. 
Dolf,         ^  590 

See  Limitations,  Statute  op,  8,  9. 


JUDGE'S  CHARGE, 
See  Practice,  8,  9. 

JUDGMENT. 

1.  In  EjedmtfU. 

1.  A  judgment  in  ejectment  hat  the 
same  force  and  efficacy  as  apy  other 
judgment.  Hence  a  former  reooveir 
in  an  action  of  ejectmeqt,  in  which 
action  the  (question  in  controversy 
vras  the  location  of  the  boqnidary  line 
between  the  paities,  is  conolusive  in 
a  subsequent  action  of  tresipass  qnare 
davsum  frefrU  between  the  grantee 
of  the  plaintiff  in  the  ejectment  suit, 
and  the  defendant  in  that  suit,  and  a 
penon  niaiming  title  through  him  as 
a  piivy.    Beebe  v.  BlUoU,  457 

3.  In  JusUct^  CawrU. 

%.  A  Judgment  rendered  in  a  Justice's 
eourt  acquires  no  additioiuU  validity 


being  transeiibed  and  docketed  in 
e  office  of  the  county  clerk;  ezoept 
that  it  then  becomes  a  lien  upon  the 
real  estate  of  the  defendant.  Noth- 
ing is  added  to  its  period  of  existence 
as  a  judgment     Yavng  v.  Remer^  443 

3.  The  lien  of  such  a  judgment  contin- 
ues only  six  years ;  unless  the  judg- 
ment  is  revived  by  scire  facias ;  and 
ceases  with  the  right  of  the  plaintiff 
to  maintain  a  suit  upon  it  0 

4.  A  judgment  rendered  by  a  justice  of 
the  peace  will  not  be  reVeiaed  cm  eep> 
tiorari,  merely  for  the  reason  that  the 
justice's  return  omits  to  state  that  the 
plaintiff  was  called,  when  the  juir 
came  into  court  and  rendered  tnair 
verdict     Warring  v.  Loonas^       484 

3.  Utn  of^ 

5.  By  a  sale  of  land  on  a  judgment,  the 
lien  of  the  judgment,  and  the  right  to 
redeem  under  it,  are  taken 
Sk£pardT.  aNeU, 
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6.  But  where  premises  subject  to  a  prior 
mortgage  are  sold  under  judgments 
against  the  mortgagor,  and  are  bid  in 
by  the  judgment  creditors,  such  judg- 
ment creditors  are  entitled  to  the  sur- 
plus moneys  arising  from  a  sale  of 
the  premises  under  a  decree  for  the 
foreclosure  of  the  prior  mortgage ;  in 
preference  to  the  nolder  of  a  lunior 
mdgment  upon  which  no  sale  has 
been  had.  ib 

4.  SaH^actionof. 

7.  It  seems  that  surrendering  a  levy 
made  on  the  propertr  of  one  of  two 
judgment  debtors,  (the  other  being  a 
mere  surety,)  and  the  acceptance  of 
a  bond  and  mortgage  from  the  prin- 
cipal debtor,  and  executing  a  receipt 
in  full  of  the  judgment,  should  be 
held  to  be  a  satisfaction  of  such  judg- 
ment ;  especially  as  against  tke  sure- 
ty.   La  Parge  v.  Hitrter,  346 

8.  Where  a  judgment  creditor  seeks  to 
maintain  a  suit  on  the  jodraant, 
after  havinff  taken  a  bond  and  mort- 
gage tlnm  Sie  principal  debtor  for  the 
amount  of  the  judgment,  under  the 
eireumstanoes  statoa  above,  he  must 
at  least  show,  as  against  the  surety, 
that  he  had  made  an  attempt  to  col- 
lect the  bond  and  mortgage,  and  been 
defeated.  ib 


INDEX. 


9,  It  is  not  enough  for  ffoch  judgment 
creditor  to  prove  that  the  bond  and 
mortgage  was  rendered  usurious,  by 
including  therein  a  sum  in  addition 
to  what  was  due  on  the  judgment,  as 
a  premium  for  the  time  given  by  the 
bond  and  mortgage;  and  that  the 
mortgagor  had  threatened  to  set  up 
the  usury  as  a  defence.  t^ 

10.  It  seems  that  if  th^  mortgagee  in 
such  a  case  has  prosecuted  the  bond 
and  mortgage  and  been  defeated  on 
the  ground  of  usur^  reserved  in  the 
contract  between  hmi  and  the  mort- 
gagor alone,  the  invalidity  of  the  bond 
and  mortgage,  for  that  cause,  will  not 
give  him  any  right  to  maintain  an 
action  against  the  surety,  on  the 
judgment.  lb 

See  pBAcricE,  10. 


JURISDICTION. 

1.  If  assessors,  in  estimating  the  value 
of  annual  wheat  rents,  commit  an  er- 
ror to  the  prejudice  of  the  owner,  by 
estimating  wheat  at  a  greater  sum  per 
bushel  than  it  is  worm,  the  supreme 
court  has  no  jurisdiction  to  review  it. 
The  assessors  act  judicially ;  and  if 
their  judgment  be  honestly  exercised; 
it  is  conclusive  upon  all  interested, 
except  so  far  as  the  afiidavit  of  the 
owner  of  the  rents  may  serve  to  cor- 
rect it.    Livingston  v.  boUenbecky    9 

52.  The  supreme  court  has  no  power  to 
restrain,  by  injunction,  the  collection 
of  taxes  irregularly  or  erroneously 
assessed.  w 

3.  The  supreme  court  has  no  jurisdic- 
tion to  restrain,  by  injunction,  the 
collection  of  taxes,  on  the  ground  that 
the  returns  are  insufficient^  and  show 
no  authority  for  the  issmng  of  the 
warrants  to  collect  the  same.  Van 
Rensselaer  v.  Kidd^  17 

4.  If  the  proceedings  for  the  assessment 
and  collection  of  taxes  are  void  there 
is  a  perfect  remedy  at  law ;  and  the 
defect  appearing  on  the  face  of  the 
proceedings,  there  is  not  such  a  cloud 
upon  the  title  to  the  lands  assessed 
as  will  authorize  a  court  of  equity  to 
set  aside  or  stay  the  proceedings.     iS 

5.  If  such  proceedings  are  not  void,  but 
merely  voidable,  or  irregular,  the 
remedy  of  the  owner  of  the  property 

Vol,  IV,  86 
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is  not  in  a  court  of  equity ; 
which  has  no  jurisdiction  to  grant  re- 
lief lb 

6.  In  suits  in  equity,  the  claim  of 
the  pieintiff  which  is  in  dispute 
must  exceed  the  value  of  SlOO,  to 

Jive  the  supreme  court  jurisdiction, 
t  is  not  enough  that  the  property  on 
which  the  plaintiff's  claim  is  a  lien 
exceeds  that  value ;  nor  that  a  lien 
exceeding  that  amount,  claimed  \rf 
one  of  the  defendants,  is  controverted 
by  the  plaintiff.  The  property  in  dis- 
pute, belonging  to,  or  claimed  by  the 
plaintiff,  or  the  extent  of  the  plain- 
tiff's interest  in  the  property  in 
controveriy,  furnishes  the  test  of  ju- 
risdiction.    Vaughn  v.  Ely^  159 

7.  Promissory  notes  ^ven  for  the  pur- 
pose of  compounding  a  felony,  arc 
void  in  the  hands  of  the  payee,  or  of 
a  holder  having  notice ;  and  a  court 
of  equity  has  power  to  decree  them  to 
be  delivered  up  to  the  maker,  to  be 
cancelled.    Loomis  v.  Cline,         4^ 

See  Surrogate,  1,  2,  3,  6. 


JUSTICES'  COURTS. 

1.  Where  a  plaintiff,  in  a  suit  before  a 
justice,  declares  both  in  assumpsit 
and  in  tort,  and  no  objection  is  taken 
to  the  misjoinder,  he  may  be  permit- 
ted to  recover  in  either  form  of  action, 
on  niaking  a  proper  case  by  his  proof. 
Wiliard  V.  Bridge,  361 

2.  Pleadings  in  iustices'  courts  should 
be  treated  with  great  liberality,  and 
construed  with  a  view  to  substantial 
justice  between  the  parties;  without 
reference  to  technical  nice^,  or  legal 
precision.  jb 

3.  A  declaration  in  trover,  in  a  suit  be- 
fore a  justice,  which  contains  a  state- 
ment of  facts  such  as,  if  proved,  would 
sustain  a  technical  declaration  in  that 
form  of  action,  and  which  informs 
the  defendant  of  the  precise  nature  of 
the  plaintiff 's  claim,  and  of  the  char- 
acter of  the  evidence  by  which  it  is  to 
be  sustained,  is  sufficient.  ib 

4.  In  a  justice's  court,  a  plea  in  abate- 
ment puis  darrein  canUnuanee  is  the 
proper,  if  not  the  only  effectual 
moae  of  taking  advantage  of  an 
agreement  to  submit  to  arbitration, 
the  matters  in  controversy  in  the 
suit,  made  after  issue  joined.  JResse- 
quie  V.  Brownson^  541 
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5.  And  the  dafendaal,  after  Mndering 
fluch  ft  plea,  will  not  be  deemed  to 
have  waiTea  the  ditcontinaanoe  of 
the  suit,  by  appearing  on  the  trial,  a^id 
examining  witnetien.  ib 


Su  Eaaoa,  1,  S. 


LAOHBS. 
Sir  Srcial  Contract,  4. 


LANDLORD  AND  TENANT. 

1.  In  an  action  of  coTenant,  by  a  land- 
lofd,  for  rent  due  npon  a  leaee  con- 
taining a  covenant  on  the  pait  of  the 
leiaor,  that  he  will  pat  the  demieed 
piemiees  in  repair,  the  plaintiff  will 
not  be  nonsuited  for  a  fiulore  to  prove 
Uiat  Uie  premises  were  put  in  repair, 
before  possession  was  taken  under 
the  lease ;  nor  because  it  appears  that 
one  of  the  defendants  never  vrent  into 
possession  with  the  other  lessee.  Har" 
ger  V.  Bdmunubt  256 

3.  The  taking  of  possession  by  one  of 
the  lessees,  is  in  law  a  possession  by 
both ;  and  the  fkct  that  the  premises 
were  out  of  repair  is  a  matter  of  de- 
fence, to  be  proved  by  the  defendants. 

ib 

3.  Such  a  possession,  by  one  leisee,  is  a 
waiver  by  both  lessees,  of  the  condi- 
tion precedent  of  putting  the  premises 
in  repair ;  and  neither  can  avoid  the 

Styment  of  rent,  on  the  ground  that 
e  lessor  has  failed  to  put  the  prem- 
ises in  repair.  ib 

4.  The  lessor  of  premises  covenanted 
that  if  the  lessee  should  erect  a  two 
■tory  dwelling  house,  comsponding 
in  elevation  vrith  a  house  already 
built  on  a  part  of  the  demised  prem- 
ises, the  lessor,  at  the  termination  of 
the  lease,  would  pay  for  the  building 
so  erected,  at  a  valuation  not  to  ez- 
oeed  $2500,  to  be  made  by  appraisers 
to  be  appointed  by  the  parties.  The 
tenant  erected  a  building  on  the  de- 
mised pemises  which  did  not  oorres- 

Eond,  in  heiffht,  with  the  dwelling 
ouse  referrea  to.,  and  was  not  finish- 
ed iniide  for  a  dwelling  house,  but 
which  was  capable  of  bemff  convert- 
ed into  one,  in  a  few  days  time  and 
at  a  moderate  erpense     The  le«or, 


althoqgfa  he  had  eailyaiMl  ftdknoiw- 
led^  of  the  character  of  the  boil&ig 
which  had  been  erected,  never  objeet- 
ed  against  it,  to  the  lessee,  nor  by  any 
act  or  intimation  gave  him  to  under- 
stand that  he  was  dissatisfied  with  it. 
or  that  he  should  reflise  to  abcept  and 
pajr  for  it.  And  upon  the  lessee's  ap- 
plying to  him,  some  three  months  be- 
fore ue  expiration  of  the  lease,  rela- 
tive to  appraising  the  value  of  the 
building,  the  leuox  made  no  intima- 
tion that  any  question  would  be  rais- 
ed as  to  the  lessee's  right  to  be  pdd 
for  the  buildinff  as  it  stood ;  nor  did 
he  make  any  objection  to  the  building 
until  after  appraisers  had  been  ap- 
pointed, and  nad  met  for  the  purpose 
of  appraising  its  value,  and  when  it 
was  too  late  for  the  lessee  to  roDsedy 
the  defects  in  the  house  before  the  ex- 
piration of  the  lease ;  Held  that  the 
lessor,  as  well  by  his  silence  when  he 
ought  to  have  spoken,  as  by  his  ex- 
press words  and  actions,  had  design- 
edly  misled  and  deceived  the  lessee  in 
respect  to  the  lessor's  acceptance  of) 
and  intention  to  pay  for,  the  building: 
and  that  he  had  therebv  walvedau 
objections,  which  he  oiigiit  have  made 
to  the  same,  on  account  of  its  vary- 
ing flom  the  terms  of  the  lease.  PU» 
T.Butler,  660 


5.  Held  also  that  the  lessee  conM 
tain  a  hill  against  the  lessor,  on  that 
ground,  so  far  as  to  place  him  in  as 
^ood  a  condition  as  he  would  have  been 
u,  had  he  known  the  lessor's  true  de- 
signs at  the  time  of  the  first  deceitfol 
conduct  on  his  part  And  a  reference 
was  directed,  to  ascertain  the  value 
of  the  building,  for  the  purpose  of  be- 
ing converted  into  a  dwelling  house, 
at  the  expiration  of  the  lease.         ih 

Sk  Damages,  3, 4. 


LEASE. 

Whether  a  parol  lease  of  premises  ftr 
one  year,  the  term  to  commence  in 
fkturo,  is  valid,  under  the  statute  of 
frauds'?    Qiuare.      (TOes  v.  O'Tbstr, 

961 

See  Landlord  and  Tenant,  4^  & 


LEGACY  AND  LEGATEE. 

1.  It  is  a  well  settled  rule  in  eouity  that, 
upon  the  principle  of  explaining  a 
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latent  attbigaifef ,  If  H  muh  bo  aseer- 
tained  who  la  the  ponoa  intoDded  by 
the  testator,  a  legacy  will  not  be  per- 
mitted to  fail  on  account  of  a  defec- 
tive description  of  the  legatee.  Banks 
y.Pktkm,  80 

Sl  The  ffeneral  mle  m  well  settled  that 
a  lesidaary  legatee  is  entitled  not  on- 

2'  to  what  remains  after  payment  of 
ibts  and  leffacies,  but  also  to  the 
residue  causcSl  by  a  lapsed  legacy,  or 
an  illegal  or  invalid  disposition,      ib 

3.  The  only  exception  to  this  rale  is 
where  the  words  used  in  the  will  ex- 
pmsly  show  an  intention,  on  the  part 
of  the  testator,  to  exclude  such  por- 
tions of  his  estate  as  are  mentioned 
in  any  of  the  previous  clauses  of  the 
will,  nmn  falling  into  the  general  rea- 
idue.  ib 

4.  The  words  "  if  any  there  shall  be, 
after  paying  the  preceding  legacies, 
devises,  and  beouests,*'  contained  in 
the  residuary  clause  of  a  will,  will 
not  bring  a  case  vntbin  the  exception 
to  the  general  rule,  so  as  to  limit  the 
residuary  disposition  to  any  particu- 
lar or  partial  residue.  ib 


LIEN. 

See  Attornbt. 
Execution,  1. 
judgmsnt,  5,  6. 


LIMITATION  OF  ESTATES. 

8u  Deed. 

Executory  Detise. 


LIMITATIONS,  STATUTE  OP. 

1.  Where  the  defendant  said  that  "he 
owed  the  plaintiffs  $700,  and  intended 
to  arrange  his  business  and  pay  them, 
that  fall,  or  wintei*,  as  soon  as  he 
could ;"  Held  that  the  acknowledg- 
ment was  exphcit  and  unconditioned, 
and  was  sufficient  to  revive  the  rem- 
edy for  the  recovery  of  a  debt  barred 
by  the  statue  of  limitations^  Watkifm 
V.  StevenSj  168 

3.  Whei«  a  debt  barred  by  the  statute 
of  Ihnitations  is  sought  to  be  revived 
by  all  adknoWledgmsat,  tbf  acknow- 


ledgment must  fee  submitted  to  the 
jury  as  evidence  of  a  new  promise, 
and  the  jury  are  to  find  the  new  prom- 
ise ftom  the  evidence.  ib 

3.  It  is  the  province  of  the  jury  to  de- 
cide whetner  the  oral  or  written  ad- 
missions of  the  defendant  amount  to 
a  sufficient  acknowledgment,  from 
which  a  promise  to  pay  can  be  infer- 
red, ib 

4.  And  U  seenu  that  it  is  also  the  pro- 
vince of  the  juiy  to  determine  whether 
the  defendant's  promise  was  absolute 
or  conditional.  ib 

5.  Where  the  plaintiff  sues  upon  a  debt 
barred  by  tne  statute  of  hmitations, 
and  relies  upon  a  new  promise  or  ac- 
knowledgment as  reviving  the  remedv, 
if  the  promise  or  acknowledgment  is 
absolute,  he  may  reply  generally,  to 
a  plea  of  the  statute  of  limitations, 
without  setting  forth  the  subsequent 
promise  or  acknowledgment  specially. 

ib 

6.  And  such  general  replication  may  be 
interposed,  whether  the  subsequent 

Kromise  or  acknowledgment  was  made 
efore,  or  after,  the  statute  had  run 
against  the  original  demand.  ib 

7.  Whether  a  conditional  promise,  wheite 
the  condition  has  been  performed, 
must  be  replied  specially  i    Quaere.- 

ib 


8.  After  a  joint  contract  has  been  sev- 
ered by  the  death  of  one  of  the  con- 
tractors, the  survivor  cannot  revive  it 
by  an  acknowledgment,  as  affainst 
the  personal  representatives  of  the  de- 
ceased, so  as  to  prevent  the  statute  of 
limitations  from  attaching.  Lane  v. 
Doty,  530 


9.  Accordingly,  Held  that  th6  payment 
of  interest,  on  a  note,  by  the  principal 
debtor,  after  the  death  of  the  surety, 
but  before  the  statute  of  limitationa 
has  run  against  the  note,  vHU  not  pre- 
vent the  statute  of  limitations  from  at- 
taching as  against  the  executors  of 
the  silrety.  ib 

Sei  Debtor  and  Creditor,  3,  $. 


LOTTERIES. 
Su  iNmCTMIMT,  5, 6, 7v 
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MANDAMUS. 
See  DiMAGEs. 


MARRIAGE. 

As  respect^  property,  the  contract  of 
mamoge  most  stand  upon  the  same 
footing  as  other  contracts.  Per  Bar- 
cuLO,J.    Holmes  y.  Holmes,         295 

See  Husband  and  Wifk. 


inSTAKE. 

1.  A  sale  should  not  be  vacated  by  rea> 
son  of  a  mistake  caused  by  the  repre- 
sentations of  the  seller,  unless  the 
difference  between  the  recommended 
and  actual  value  of  the  property  is 
very  considerable.  A  mere  disap- 
pointment, on  the  part  of  the  buyer, 
in  some  unimportant  particular — al- 
thoueh  he  may  have  made  it  the  prin- 
cipalinducement  for  his  purchase — ^is 
not  enough.  Per  Strong,  P.  J.  TViy- 
hrr  v.  Fleet,  95 

S.  To  entitle  a  party  to  relief  in  a  court 
of  equity  on  the  ground  of  mistake, 
in  a  case  flree  from  fraud,  the  mistake 
must  be,  as  to  a  material  ftict  consti- 
tuting the  very  essence  and  condition 
of  the  contract,  and  the  mistake  must 
be  as  to  a  fact  of  such  a  nature  that 
the  party  could  not,  by  reasonable  dil- 
igence, get  knowledge  of  it  when  put 
upon  inquiry.    Per  Edwards,  J.    ib 

3.  If  the  fact  in  reference  to  which  the 
party  alleges  he  was  mistaken,  is  one 
of  which  he  might  have  obtained 
knowledge,  by  reasonable  diligence,  a 
court  of  equity  will  suppose  that  he 
must  have  had  knowledge.  In  other 
wordB  knowledge  will  l^  imputed  to 
him  qvX  earn,  rem.  dUigenter  inqtii- 
rertdo  notam  habere  possU.  Per  Ed- 
wards, J.  ib 

4.  A  court  of  equity  will  not  set  aside  a 
voluntary  conveyance,  on  the  appli- 
cation of  the  grantors,  on  the  ground 
that  they  were  ignorant  as  to  what 
would  be  its  legal  effect  and  operation, 
and  made  a  mistake  in  point  of  law. 
Dupre  V.  Tiuympson,  279 

5.  Courts  do  not  undertake  to  relieve 
parties  firam  their  acts  and  deeds  fair. 


Vf  done,  on  a  ftdl  knowledge  of  tlw 
nets,  though  done  under  a  miilnkr  of 
the  law.  ib 

6.  This  rule  prevails  in  all  cases  of 
compromises  of  doubtfUI,  and  perhaps 
in  all  cases  of  doubted  rights,  and 
especially  in  all  cases  of  nunily  ar- 
rangements ;  but  is  relaxed  where 
there  is  a  total  ignorance  of  title, 
founded  on  the  mistake  of  a  plain 
and  settled  principle  of  law,  and  in 
cases  of  impositidn,  misrepresentation, 
undue  induence,  misplaced  confi- 
dence, or  surprise.  ti^ 


MONEY  HAD  AND  RECEIVED. 
See  Special  Contract. 


MORTGAGE. 

See  Husband  and  Wife,  11, 14. 
Pledge. 


MURDER. 
See  Criminal  Law. 

N 

NEW  TRIAL. 
See  Error,  3. 

NOTICE. 
See  AssioNOR  and  Assignee,  3, 3. 

NOTICE  OP  PROTEST. 
See  pROMissoRT  Notes,  8,  9, 

NUISANCE. 
Bee  Pleading,  1. 

o 

ONUS  PROBANDI. 
See  Debtor  and  CRBDrroE,  9. 


OPINIONS  OF  WITNESSES. 

1.  The  opinions  of  witnewes,  as  to  the 
amount  of  damaffes  a  party  has  sus- 
tained by  the  deprivation  or  with- 
drawal of  water  from  a  tavern,  are 
inadmissible  as  evidence.  Harger  v. 
EdmondSf  256 

d.  There  are  but  two  classes  of  cases, 
(exclusive  of  some  exceptions,  such 
as  proof  of  hand-writing,  and  the  like,) 
in  which  the  opinions  of  witnesses, 
strictly  speaking,  are  evidence,  viz  : 
The  cases  of  persons  of  science,  know- 
ledge, or  skill  in  relation  to  a  particu- 
lar subject  matter,  and  the  case  of 
opinions  as  to  value.  Per  Oridlet,  J. 

ib 

3w  The  opinions  of  witnesses,  as  to  dam- 
age or  losS)  are  not  competent  evi- 
dence, even  in  cases  where  the  dam- 
ages claimed  are  a  proper  subject  of 
recovery.    Cfiles  v.  O'Tbofe,         961 

4.  A  witness  may  be  asked  his  opinion, 
as  an  expert,  when  the  question  re- 
lates to  a  deduction  from  facts  con- 
cerning which  he  has  a  knowledge 
peculiar  to  his  science,  art  or  }>rofes- 
sion,  and  which  knowledge  is  not 
common  to  the  world.  SmtlA  v.  Gu^ 
gerty,  614 

5.  Accordingly  heldf  in  an  action  upon 
a  building-contract,  that  a  mason 
might  be  asked  how  long  it  would 
take  to  dry  the  walls  of  a  house,  so 
as  to  render  it  fit  and  safe  for  human 
habitation.  ib 


OYSTERS. 

1.  Oysters  planted  by  an  individual  in  a 
bed  clearly  designated  and  marked  out 
in  navigable  waters,  which  are  free 
for  all  the  inhabitants  of  the  state,  are 
the  property  of  the  person  planting 
them ;  and  he  may  maintain  trespass 
against  another  for  removing  them. 
&cker  V.  Fisher ,  592 

8.  If  oysten  have  previously  existed  in 
their  native  state,  on  a  particular 
ground,  a  person  cannot  deprive  the 

Sublic  of  tne  right  to  take  them,  by 
epositing  others  in  the  same  place. 
But  if  none  were  there  before,  the 
privilege  will  be  considered  as  having 
oeen  created  by  such  persoA,  and  as 
having  never  belonged  to  the  public. 


INDEX.  085 

3.  And  other  persons  cannot  impair  the 
title  of  the  first  occupant,  to  the  oys- 
ters, by  depositing  otners  in  the  same 
glace,  knowing  mat  such  occupant 
ad,  at  the  tmie,  similar  property 
there,  and  with  an  intent  so  to  min- 

Sle  the  two  kinds  together,  that  nei- 
ler  could  be  identifieid.  ib 


PARENT  AND  CHILD. 

A  father  has  no  authority,  arising  from 
his  paternal  relation  alone,  to  com- 
mence a  suit  in  behalf  of  his  daugh- 
ter for  an  assault  and  battery  com- 
mitted upon  her.  And  he  can  neither 
release  nor  compromise  her  right  of 
action  for  a  porsonal  injuiy.  Per 
Morehouse,  J.    Loomis  v.  dkne^  453 


PARTIES. 

Where  promissory  notes  are  given  to  a 
person  for  the  purpose  of  compound- 
in^r  a  felony  allegea  to  have  been  com- 
mitted upon  his  daughter,  and  the 
maker  suDsequently  files  a  bill  against 
the  father  to  have  the  notes  dehvered 
up  and  cancelled,  on  the  ground  of 
their  having  been  given  upon  an  ille- 
gal consideration,  Die  daughter  is  not 
a  necessary  party.    Loomis  v.  Cline, 

453 


PARTITION. 

1.  In  cases  of  partition  a  court  of  equity 
does  not  act  merely  in  a  ministerial 
character  and  in  obedience  to  the  call 
of  the  parties  who  have  a  right  to  the 
partition,  but,  acting  upon  its  gene- 
ral jurisdiction  as  a  court  of  equity, 
it  administers  its  reliefer;  aquo  et  bono 
according  to  its  own  notions  of  equi- 
ty between  the  parties.  Haywood  y. 
Judsony  228 

2.  The  court  is  not  restricted  to  a  parti- 
tion of  all  the  lands,  or  a  sale  of  the 
whole.  But  when  a  part  of  the  land 
may,  without  prejudice  to  the  inter- 
ests of  any  of  the  parties,  be  allotted 
to  one  of  the  parties,  but  the  share  of 
the  other  parties  in  the  residue  of  the 
land  cannot  be  allotted  to  them  with- 
out prejudice  to  their  interests,  it  is 
an  appropriate  exercise  of  the  power 
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•f  Um  eouit  to  allot  to  fQeh  of  the 
paitiM  u  can  baTo  their  landi  aet 
off  to  them  without  prejudice  either 
to  themaelTei  or  to  their  co-tonanta, 
their  respectiYe  aharea,  and  to  direct 
a  Bale  of  the  reaidue  of  the  land  which 
cannot  be  ao  divided.  H 


PARTNERSHIP. 

1.  To  justify  the  makin|r  of  a  leparate 
compromise  by  an  individual  member 
of  a  copartnerahip,  with  a  creditor  of 
the  firm,  under  tne  act  of  1838  au- 
thorizing auch  comprdmiaea  to  be 
made  whenever  any  Copartnerahip 
firm  shall  be  dissolved  by  mutual  con- 
sent or  otherwise,  all  that  is  necessa- 
ry is  a  diaaolution  as  between  the 
copartners  themselves.  That  is,  if 
by  any^  act  of  the  copartners  the  legal 
authority  of  the  different  members  of 
the  copartnership,  to  bind  the  finn, 
has  ceased,  there  is  a  dissolution, 
within  the  meaning  of  the  statute. 
StUt  V.  Cass,  92 

9.  The  fact  that  the  conaideration  paid 
by  one  of  several  partners  upon 
a  compromise  made  by  him,  for  his 
release  from  a  debt  owing  by  the 
firm,  was  taken  out  of  the  copartner- 
ahip funds  which  he  had  in  his  hands, 
will  not  make  sUch  release  enure  to 
the  benefit  of  the  other  members  of 
the  firm,  or  deprive  the  creditor  of  the 
protection  of  the  statute.  U 

3.  Where  T.  Sl  H.  members  of  a  part- 
nership firm,  who  were  insolvent,  and 
knew  themselves  to  be  so,  executed  a 
bill  of  sale  of  all  their  stock  in  trade, 
and  other  personal  property,  to  B.,  a 
relative  of  H.,  who  was  a  person  of 
no  responsibility,  and  took  his  four 
promissory  notes,  without  security,  for 
the  amount,  which  notes  the  partners 
divided  between  themselves,  and  II, 
re-delivered  the  two  notes  allotted  to 
lum  to  B.,  the  maker ;  Beld  that  the 
transaction  afforded  evidence  of  a  de- 
Mffn  to  defraud  the  creditors  of  T.  dt 
H.,  and  to  secure  the  avails  of  the 
partnenhip  property  for  the  use  of 
T.  A  H.,  with  which  desiffn  B.  was 
acquainted,  and  in  which  ne  partici- 
pated ;  and  that  the  amount  due  from 
B.,  upon  his  notes,  could  be  reached 
by  judgment  creditors  of  T.  dt  H.  up- 
on a  creditor's  bill,  and  applied  upon 
tibeir  judgment    Bwtus  ▼<  TuaaU, 
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4.  The  ftmds  of  ■  copaztnandiip  baling 
to  the  firm,  to  the  extent  of  iti  fiabih- 
tiea ;  and  in  case  of  inaolveney  die 
primary  distribution  of  the  propezty 
should  be  made  to  the  joint  cremton, 
in  preference  to  the  erediton  of  the 
partners  individually.  id 

5.  Members  of  an  insolvent  partnenihip 
cannot,  b^  mutual  consent,  divide  the 
partnersmp  fiinds  between  themselves, 
so  as  to  enable  each  member  to  apply 
the  part  allotted  to  him,  in  a  prefened 
payment  of  his  separate  debts,  leav- 
ing the  joint  debto  unsatisfied.         ib 

6.  Such  a  division  between  the  part- 
ners will  not  relieve  the  property, 
while  in  the  possession  of  tne  part- 
ners, fW»n  the  equitable  pfioritf  of 
the  tien  of  the  joint  over  the  separate 
ereditors,  nor  authorne  them  to  ap- 
ply it  to  individual  purposes ;  if  toe 
division  is  made  expressly  with  that 
design.  ^ 

7.  And  a  transfer  of  partnership  proper- 
ty to  an  individual  creditor,  in  pay- 
ment of  an  antecedent  debt,  wiUi  a 
knowledge  on  the  part  of  the  creditor 
of  such  design,  vnll  not  enable  him 
to  hold  it  discharged  fhim  the  equita- 
ble lien  of  the  partnenhip  ereoitois.- 

iif 


PLEADING. 


I.  At  Law. 

1.  Dedaration. 

1.  Where  a  declaration  in  an  acGOh  of 
nuisance  brought  under  3  R.  S.  3312, 
alleged  that  the  plaintiff  had  a  right 
of  way  to  his  premises,  "  for  ingress 
and  egress  with  teams,"  &c.  and  that 
the  defendant  wrongfufhr  erected  a 
brick  house  in, -upon,  and  across  the 
land  over  which  the  right  of  way  Was 
appurtenant,  by  means  of  which  iht 
said  way  was,  and  is,  entirely  ob- 
structed, and  the  plaintiff's  mehold 
was  thereby  incommoded,  an«i  depre- 
ciated in  value ;  Hdd  that  the  decla- 
ration was  bad,  for  not  alleging  that 
the  house  vras  erected  oh  the  steid 
loaiiff  and  for  not  alWing  that  the 
plaintiff  'a  right  ef  Way  fir  ingress  mnd 
tt?7«»  irilk  teams,  was  obatroeted 
Ci&rkv.  Storrs, 


INDBX. 
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%  ThA  nave  giTen  to  an  action,  in  the 
oommenctment  of  the  declaratioD,  is 
mere  mrpinsage.  The  eubstanceof 
the  declaration  contipli  the  fonp  of 
action.    Burdiek  ▼.  Worraily        596 

3.  PUa. 

3.  A  plea  setting  up  a  diachaige  onder 
the  bankrupt  act  of  1841  must  aver 
that  at  the  time  of  presenting  his  pe- 
tition the  defendant  was  owing  debts 
which  had  not  been  created  in  conse- 
quence of  a  .defalcation  as  a  public 
officer,  or  as  executor,  administrator, 
^ardian,  or  trustee,  or  while  acting 
in  any  other  fiduciary  capacity. 
Coatesv.  Strnmans,  403 

4.  Such  an  allegation  is  matter  of  sub- 
stance, and  is  necessary  to  show  that 
the  district  court  had  jurisdiction,    ib 

j5.  It  is  necessary  for  the  defendant  not 
only  to  aver,  in  such  a  plea,  that  he 
owed  debts,  but  that  they  were  of  the 
kind  specified  in  the  baiujupt  act  ib 

6.  It  is  not  sufficient  for  him  to  allege, 
in  his  plea,  that  he  was  a  bankrupt, 
and  entitled  to  the  benefit  of  the  act. 

ib 

7.  Where  a  declaration  charged  that  the 
defendant  drove  a  wagon,  on  tbe  high* 
way,  against  a  carriage  in  which  the 
plamtin  was  riding,  by  means  of 
which  she  was  thrown  out  and  injur- 
ed, and  the  defendant,  in  his  plea, 
averred  that  just  before  the  collision  he 
drove  his  wagon  on  the  right  side  of 
the  centre  of  the  road,  so  as  to  permit 
the  carriage  in  which  the  plaintifi' 
was  riding  to  pass  without  interfer- 
ence, but  that  the  plaintiff's  carriage 
was  not  kept,  and  seasonably  tumra, 
to  the  right  of  the  centre  of  the  road, 
and  thereby  they  came  in  contact 
with  each  oiher,  by  the  negligent  and 
unlawful  manner  in  which  the  plain- 
tiff's  eaniage  was  driven;  which 
caused  the  damage ;  Beld,  that  al-r 
though  there  was  no  positive  aver- 
ment that  the  plaintiff  was  carelessly 
driving  on  the  wrong  side  of  the  road, 
and  thereby  caused  the  aeoident,  yet 
that  the  plea  substantially  averred, 
^although  very  informally,)  that  the 
aefendant  was  on  the  right  side,  and 
the  plaintiff  on  the  wrong  side,  of  the 
highway ;  and  that  it  was  certain  to 
a  common  inteat,  which  is  ordinarily 
sufficient,  i9  a  plea  in  bar.  Burdias 
y.  WarraU,  596 

See  Arbitration  and  Award,  4. 
JusTfCES*  Courts,  1, 9, 3, 4. 


8.  B^pUca^un. 


8,  A  party  to  a  release,  who  means  to 
deny  it,  when  it  is  set  up  by  the  oth- 
er party  as  a  defence,  must  reply  lum 
est  factum.  If  he  puts  in  a  roplica- 
tion  denjring  that  the  legal  operation 
and  effect  of  the  release  are  such  as 
to  dischar|[e  the  defendants,  the  re- 
plication IS  demurrable.  DetvHistcn 
V.  Madge,  943 

9,  Where  a  replication  concludes  with 
a  verification  when  it  ought  to  con- 
elude  to  the  country,  this  is  a  fi>rmal 
defect  which  is  cured  by  the  151st 
section  of  the  code  of  procedure.  OU 
y.  Sckroeppel^  950 

10,  The  defendant,  in  an  action  for 
driving  against  the  plaintiff's  carriage 
on  the  h&hway,  pleaded  that  he  was 
pn  the  right  side  of  the  centre  of  the 
road,  so  as  to  permit  the  plaintiff's 
carriage  to  pass,  but  that  the  plain- 
tiff's carriage  was  not  kept,  ana  sea- 
sonably turned  to  the  right,  and  there- 
by the  collision  occurred,  by  the  plain- 
tiff's negligence.  The  replication  to 
such  plea  stated  that  the  travelled  part 
of  the  highway  was  fifty  feet  wide ; 
that  the  plaintiff  was  proceeding  east- 
erly at  toe  rate  of  a  mile  in  twelve 
minutes,  and  the  defendant  westeriy 
at  the  rate  of  a  mile  in  four  minutes ; 
that  the  plaintiff's  wagon  was  within 
one  foot  of  the  north  (to  her,  left)  side 
of  the  travelled  part  of  the  highway ; 
that  there  was  a  space  of  the  travel- 
led road  fifteen  feet  wide  between  the 
plaintiff's  wagon  and  the  centre,  over 
which  the  defendant  might  have  pass- 
ed, without  interference  or  interrup- 
tion ;  and  that  the  defendant,  just  be- 
fore the  wagons  came  in  contact, 
drove  his  wagon  across  such  last  men- 
tioned space,  and  unnecessarily  ran 
againsdt  the  plaintiff's  carriage,  and 
that  the  colhsbn  happened  without 
any  carelessness  on  tne  part  of  the 
plaintiff,  or  on  the  part  of  ner  driver ; 
Held  that  the  replication  was  defec- 
tive in  not  setting  forth  some  fact  to 
show  that  the  pldntiff,  or  her  driver, 
was  not  careless  in  being  on  the  wrong 
side  of  the  highway,  or  averrins  that 
the  defendant  intentionally  and  un- 
necessarily infficted  the  injury.  Bur- 
dick  v.  WonaUt  596 

if  What  aoerments  neeestarf. 

11,  Scrawls,  at  the  end  of  signaturss  to 
a  copy  of  an  agraament  set  forth  in  a 
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pleading,  cannot  rapply  the  place  of 
on  aTerment  that  the  agreement  was 
sealed.    SlanLan  ▼.  Campf  274 


5.  Argumentative  pUadinf^. 


INDEX. 


13.  Aignmentadve  pleading  w  a 

Luled  by 


more 
formal  defect,  which  is  aii^ed  by  ver- 
dict, and  is  eood  on  general  demurrer. 
People  y.  Warner,  314 


See  Limitations,  Statute  of,  5, 6,  7. 


II.  In  Equity. 

13.  Where  a  bill  is  filed  for  the  purpose 
of  making  a  party  chaTgeabIc  with 
the  amount  or  a  note  made  by  the 
complainant,  which  the  defendant  has 
transferred  to  a  third  person  in  fraud 
of  the  complainant's  rights,  the  bill 
should  alleee  that  the  note  was  as- 
signed by  tnc  defendant  in  fraud  of 
the  rights  of  the  complainant,  so  as 
to  vest  the  title  in  the  assignee ;  and 
then  claim  relief  against  the  defen- 
dant on  that  state  of  facts.  Micktes 
y.  Cotvin,  304 

14.  If  such  bill  merely  alleges  that  the 
assignee  is  a  mala  fide  holder  of  the 
note,  no  relief  can  be  granted  there- 
on, against  the  fraudulent  assignor. 

i6 

15.  Where  complainants  alleged  in  their 
bill  that  a  defendant  was  a  stockhold- 
er of  a  company,  at  the  time  of  its 
dissolution,  and  the  defendant,  in  his 
answer,  denied  that  he  was  the  own- 
er of  any  of  the  stock  of  the  compa- 
ny, at  that  time,  and  alleged  positive- 
ly that  previous  to  such  dissolution, 
he  had  assigned  all  his  stock  to  an- 
other person ;  Held  that  such  denial 
and  averment  were  responsive  to  the 
bill,  and  were  conclusive  as  to  the 
fact,  until  overthrown  by  the  testimo- 
ny of  more  than  one  witness.  Cusk- 
man  v.  Shepard,  1 13 

See  Corporation,  3. 


PLEDGE. 

1.  Where  property  is  delivered  by  the 
owner,  to  a  creditor,  in  security  for  a 
debt,  and  an  instnunent  is  executed 


by  the  debtor  by  which  he  agrees  that 
if  he  does  not  return  by  a  certain 
time,  to  pay  the  debt,  the  creditor  may 
dispose  of  the  property  to  pay  the  de- 
mand, this  is  a  jiedge  of  the  proper- 
ty, and  not  a  mortgage.  Brownell  v. 
tiaiokins,  491 

S.  The  creditor,  In  such  a  cose,  has  on- 
ly a  special  property  in  the  goods,  as 
a  pledgee ;  and  in  an  action  of  trover 
for  the  some,  against  a  third  person, 
connecting  himself  with  the  general 
owner,  the  pledgor,  and  deriving  his 
title  fh>m  him,  the  pledgee  is  only  en- 
titled to  recover  the  amount  of  the 
debt  to  secure  the  payment  of  which 
the  goods  were  pledged.  ih 

3.  A  pawnee  of  ffoods  does  not  acauire 
an  absolute  title  simply  by  a  failure 
of  the  pawnor  to  pay  the  debt,  or  re- 
deem tiie  property,  at  the  time  speci- 
fied. His  interest  is  a  special  prop- 
erty, to  retain  the  goods  n>r  his  secu- 
rity. There  is  no  forfeiture  until  the 
pawnor's  rights  are  foreclosed.       ib 


POSSESSION. 

See  Landlord  and  Tenant,  3, 3. 

Presumptions. 


PRACTICE. 

1.  Where,  upon  the  trial,  a  party  ofTers 
to  prove  two  connected  facts,  one  of 
which  is  inadmissible,  it  is  proper  for 
the  court  to  reject  the  offer,  as  a 
whole.    Harger  v.  Edmonds,        256 

2.  Where,  in  an  action  of  trespass  for 
stoning  and  beating  cows  and  hogs, 
the  plaintiff  had  proved  that  the  defen- 
dant had  beaten  a  cow  and  a  hog  of 
the  plaintiff,  and  that  he  had  been  in 
the  practice,  for  the  last  two  years, 
of  stoninff  and  beating  the  plaintiff's 
cow  and  nogs ;  and  on  his  cross-ex- 
amination. Uie  witness  had  testified 
that  he  did  not  know  that  there  had 
"  been  a  hog  or  a  cow  along  there  but 
that  the  defendant  had  stoned  them ;" 
and  on  his  re-examination  the  plain- 
tiff's counsel  asked  the  witness  wheth- 
er he  had  seen  the  defendant  "  stone 
cattle  generally  that  were  in  the 
road  1"  Hfld  that  it  was  not  erroneous 
for  the  court  to  permit  the  question 
to  be  answered,  it  involving  an  inqui- 


INDEX 


into  a  matter  coaceming  wfaaeh 
.  e  deftodant  had  jpreviousiy  exam- 
ined the  witneis.    tidtf  ▼.  belavaut 
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I 


3.  When,  upon  the  trial  of  die  oavee,  a 
defendant  has  committed  the  fint  fault 
in  introdncing  ineloTant  and  inad- 
miadble  oTidenee,  it  is  in  the  discre- 
tion of  the  court  to  receive  oTidenee 
upon  the  same  sulnect,  by  way  of 
cross-examination  of  the  witness,  at 
the  instance  of  the  j^aintiff.  ib 

4.  Where  a  defendant  appears,  on  the 
trial  of  a  cause,  and  consents  that  it 
be  tried  with  five  juron  only,  and  in- 
troduces evidence  on  his  part,  he  can- 
not afterwards  object  that  the  venire 
was  issued  without  any  issue  having 
been  joined  in  the  cause.  w 

5.  It  is  not  necessary  fer  a  party,  even 
where  he  brinn  lus  action  upon  an 
original  consiaeration  fbr  wmch  a 
note  has  afterwards  been  given,  un- 
der circumstances  requiring  its  pro- 
duction at  the  trial,  to  cancel  the 
note  in  form.  It  is  sufficient  if  the 
note  is  inoduoed,  and  placed  at  the 
disposal  of  the  court.  Johnson  ▼. 
Jones,  369 

6.  Where  defendants,  in  an  action  of  tro- 
ver, seek  to  justify  under  r^te-bills 
and  warrants  issued  by  trustees  of  a 
school  di^ct,  they  must  produce  the 
rate-bills  and  warrants,  if  in  their 
possession;  and  cannot  give  parol 
evidence  of  their  contents ;  provided 
the  objection  is  taken  at  the  proper 
time.    Seaman  t.  Beruon,  444 

7.  Bot'vHiere  the  plaintiff  lumself  pTes 
parol  evidenoe  of  the  contents  of  the 
ratfr-bills,  and  warrants,  and  allows 
the  defendants  to  cross-examine  his 
witnesses,  upon  that  subject,  without 
objection,  it  is  too  late,  after  the  close 
of  the  evidence  and  after  the  cause 
has  been  submitted  on  the  part  of  the 
defendants,  for  the  plaintiff  to  object 
that  the  defendants  cannot  rely  upon 
such  rate-bills  and  warrants,  as  a 
justification  for  the  trover  and  conver- 
sion, for  the  reason  that  the  defen- 
dantp  have  not  produced  them.        id 

8.  No  exception  can  be  taken  to  the 
comments  of  a  judge  upon  the  evi- 
dence,  in  charging  toe  jury,  or  to  the 
mere  expression  of  his  opinion  br 
way  of  advice  to  the  juiy  as  to  such 

Vol.  IV.  87 
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evidence,  where  he  inferms  the  jury, 
or  gives  them  distinctly  to  under- 
stand, that  they  are  to  exercise  their 
judgment  upon  such  evidence,  and 
to  pass  upon  the  same.  Crawford  v. 
mlson,  504 


9.  To  warrant  an  nn^nalified  direetbn 
to  the  jury  in  Ikvor  of  one  patty  or 
the  other,  the  evidence  must  either  be 
undisputed,  or  the  preponderance 
must  be  so  decided,  that  a  veidict 
against  it  would  be  set  aside.  ib 

10.  Where  the  entry  of  a  judgment 
upon  a  verdict  obtained  by  a  party 
is  delayed  by  a  bill  of  exceptions  of 
his  adversary,  and  such  party  dies  af- 
ter the  service  of  the  bill  of  exceptions 
and  before  the  decision  of  the  court 
thereon,  the  revised  statutes  (vol  3,  p. 
387,  %  3,  4,)  have  no  application ; 
and  the  court,  upon  common  law 
principles,  without  regard  to  the  lapse 
of  time,  will  allow  the  judjgment  to 
be  entered  up  as  of  a  trnm  prenens 
to  such  party's  death.  ib 


PRESUBIPTIONS. 

1.  Where  a  person  entered  under  a  coa- 
tract  to  purchase,  and  continued  in 
possession  for  over  thirty  vears,  claim- 
ing asowner;  it  WB»  Ae2tf ,  that  a  deed 
in  fee  from  the  original  vendor,  or 
from  one  succeeding  to  his  rights, 
might  be  nresumed.  MaUonner  v. 
DimmUk,  566 

2.  is  seewu  that  twenty  years  possession 
is,  in  ^neral,  sufficient  fer  that  pur- 
pose, i^ 

See  Byidbncb,  1, 8. 
Fraud,  1. 


PRINCIPAL  AND  A^ENX 

1.  There  is  a  vrell  defined  distinction 
between  the  liabilities  of  principal  an4 
agent,  respectively,  upon  contracts 
Under  seal  and  upon  those  not  under 
seal.  Per  Allen,  J.  SUuUon  v. 
Ckonpf  974 

9.  In  order  to  make  the  covenants  in 
a  sealed  agreement  ezesuted  bjf  an 
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agent,  the  eorenanta  of  tbe  principal, 
tbe  agreement  moat  be  executed  in 
his  name,  and  hie  aeal  moat  be  affix- 
ed to  it,  and  it  muat  purport  to  be  his 
deed,  and  not  the  deed  of  the  agent 
In  iimple  contracts,  the  intent  of  the 

Sarties  has  a  controlling  influence  in 
eteimining  the  liabitity  of  the  parties 
upon  them.    Per  Allen,  J.  ib 

3.  In  respect  to  the  liability  of  the  prin- 
cipal, on  written  contracts  not  under 
seal,  if  the  name  of  the  principal,  and 
a  relation  of  agency,  be  stated  in  the 
writing,  and  the  agent  is  really  au- 
thorized, the  prind]^  alone  is  bound, 
unless  tne  language  expresses  a  clear 
intention  to  bind  the  agent  pexsonally. 

4.  Tlie  rale  as  to  veibal  contracts  is  sim- 
ilar to  that  which  prerails  as  to  writ- 
ten contracts  not  under  seal.  When 
the  relation  of  principal  and  agent 
exists,  in  regard  to  a  contract,  and  is 
known  to  the  other  party  to  exiit,  and 
the  principal  is  diiciosed  at  the  time, 
as  such,  tne  contract  is  the  contract 
of  the  principal ;  and  the  agent  is  not 
bound  unless  credit  was  given  to  him, 
expressly  and  exclusively,  and  it  was 
cleariy  nis  intention  to  assume  a  per- 
sonal responsibility.  ib 

5.  Where  a  written  contract,  for  the 
building  of  a  church  edifice,  was  en- 
tttred  into  bv  the  defendants  as  the 
"  committee"  of  a  religious  society,  on 
its  behalf,  and  was  subscribed  by 
them  as  such,  the  intent  being  clearly 
to  bind  the  corporation  as  principal 
and  not  the  defendants  as  agents,  and 
Uie  name  of  the  principal  and  the  fact 
of  the  defendants'  agency,  as  well  as 
the  want  of  individual  interest  in  the 
defendants  in  the  subject  matter  of 
the  contract,  all  appeared  on  the  face 
of  such  contract ;  HtUL  that  those 
ftcts  might  be  pleaded  in  bar  of  an 
action  upon  sucn  contract,  against  the 
members  of  the  committee  personally. 

ib 


tf.  What  amounts  to  a  general  agen 
Joh/Mtm  V.  JfMies, 


7.  Instructions  from  a  principal  to  his 
agent,  which  operate  as  private  re- 
strictions upon  a  general  agency,  do 
not  affect  penons  dealing  with  the 
agent  in  ignorance  of  them.  ib 

0.  Where  a  principal,  on  being  in^mned 
of  a  puicnase  made  by  his  agent,  in 
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his  name,  does  not  deny  the  agent's 
authority  to  make  the  purchase,  bat 
nmely  complains  of  the  manner  in 
which  the  authority  has  been  exer- 
cised, he  will  be  held  to  have  admit* 
ted  the  right  of  the  agent  to  bind  him. 


9.  Where  a  person  is  sought  to  be  char- 
ged for  the  act  of  anouer,  alleged  to 
be  his  agent,  if  there  is  evidence  of  an 
apparent  authority  in  the  agent  to 
bind  the  principal,  the  question  to  be 
determined  is  not  what  power  was 
intended  to  be  given  to  the  agent,  but 
what  power  a  third  person,  dealing 
vrith  him,  had  a  right  to  infer,  from 
his  own  acts  and  those  of  his  princi- 
pal, he  possessed.  ib 


10.  If  a  principal  intends  to  disaffiwn  a 
purchase  made  by  another,  as  his 
agent,  he  must  give  notice  of  his  (fis- 
sent,  to  the  veiMor,  at  once,  and  re- 
turn the  ffoods.  Otherwise  he  will  be 
presumed  to  have  assented  to,  and 
ratified,  the  purchase.  ib 

See  Husband  amd  Wirs,  1. 


PROMISES. 


See  Frauds,  Statuti  of,  1, 3^  3. 


PROMISSORY  NOTES. 

I.  Where  a  partj  signs  a  promissoiy 
note  on  condition  that  another  per- 
son shall  sign  the  same,  above  hii 
signature,  he  is  not  liable  upon  the 
note  unless  the  condition  is  complied 
vrith.  And  a  pax^  suinff  upon  such 
a  note  is  bound  to  show  bow  it  came 
into  his  hands  without  a  WHnplianre 
vrith  the  condition.  Mler  v.  Gam- 
hie,  146 

9.  The  fact  that  a  party  signing  a  note 
conditionally  has  had  an  agency,  or 
been  active,  in  getting  a  payment  en- 
dorsed upon  the  note,  will  not  amount 
to  a  waiver  of  the  condition  on  iriiich 
he  signed  it.  tf 

3.  In  a  suit  upon  a  promissory  nots, 
vrhere  the  only  questions  bemre  the 
juiy  are  whether  the  defendant  exe- 
cuted the  note  absolutely,  or  upon 


condhioii,  and  in  the  latter  «,.^ . 
whether  the  defendant  had  waived 
Uie  condition — tiie  consideration  of 
the  note  not  being  impeached  by  the 
defendant — ^it  is  unproper  to  adroit 
evidence  as  to  the  nature  of  the  con- 
sideration, ib 


4.  Where,  at  the  time  of  delivering 
promissoiy  notes  to  a  third  peison, 
for  the  benefit  of  the  payee,  the  ma- 
ker declares  the  deliveiy  to  be  uncon- 
ditional, snch  declaration  is  a  part  of 
the  res  gesta^  and  makes  the  act  of 
dehverr  absolute.    Mickles  ▼.  Coivin, 
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5.  But  where  the  notes  are  sbpied  by 
two  persons,  one  a  principal  debtor 
and  the  other  a  surety,  such  declara- 
tion and  deUveiy  by  the  principal 
debtor  is  not  enough  to  entitle  the 
payee  to  maintain  an  action,  on  the 
notes,  against  the  surety  and  endor- 
sers. If  it  appears  that  the  notes 
were  signed  oy  the  maker,  together 
with  a  surety,  and  endorsed  by^  an- 
oUier  person  on  the  express  condition 
that  they  were  not  to  take  effect  un- 
til a  certain  arrangement  should  be 
consummated,  the  absolute  delivery 
of  the  notes,  by  the  maker,  is  an  un- 
lawful diversion  of  them  from  the  pur- 
pose for  which  they  were  made,  and 
endorsed ;  and  the  nayee  will  obtain 
no  title  to  them  unless  he  is  a  bona 
fide  purchaser  without  notice,  and  for 
value  paid.  ib 

6.  If  the  payee  receives  such  notes  either 
in  part  payment,  or  in  part  security 
for,  a  preceaent  debt — m.  an  existing 
judpnent  which  has  neither  been 
satisfied  nor  cancelled — ^he  is  not  a 
boTUt  fide  holder,  within  the  authori- 
ties, ib 

7.  Where  a  person  purchases  the  prom- 
issory note  of  a  third  person  and 

S'ves  his  own  note  for  tiie  amount, 
is  is  a  good  consideration  for  the 
transfer,  as  between  the  parties. 
And  the  purchaser  will  be  considered 
a  bona  ^de  holder  of  the  note  pur- 
chased if  he  receives  the  same  with- 
out notice  of  any  circumstances  con- 
stituting a  defence  to  such  note,      ib 

8.  Whether  a  notice  of  protest  sent  to 
an  endorser  who  has  cnanged  his  res- 
idence, is  directed  to  the  proper  post 
office,  or  not,  depends  upon  the  fact 
whether  it  is  directed  to  the  office  at 
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which  the  endorser  is  accustomed  to 
get  his  letters.    Hwnt  v.  FisX^      334 


9.  Accordingly,  where  a  person  had  re- 
moved fW>m  one  town  into  another, 
the  post  office  in  which  was  two  and 
a  half  miles  from  his  residence,  while 
the  post  office  in  the  town  where  he 
had  formerly  resided,  and  at  which 
he  had  been  in  the  habit  of  getting 
his  letters,  was  within  half  a  mile ; 
BMy  in  the  absence  of  any  proof 
showing  where  he  did  in  fact  receive 
his  letters,  after  his  removal,  that  a 
notice  directed  to  the  post  office 
where  he  had  formeriy  received  his 
letters  was  sufficient  i^ 

Set  Estoppel,  10, 11, 19,  13. 

Parties. 
Pleading,  13, 14. 
Practice,  5. 
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RECEIPT. 

Papers  executed  at  the  same  time, 
and  relating  to  the  same  subject  mat- 
ter, shoula  be  construed  together. 
Upon  this  principle  a  receipt,  for  a 
payment  upon  a  contract,  may  be 
contradictea  by  other  papers  executed 
simultaneously  with  tne  contract  and 
receipt,  and  forminffa  part  of  the 
same  transaction.  T%anua  v.  A«#- 
Hn,  96& 


RECITALS. 


See  Will,  1. 


RECORD  OP  CONVICTION. 


See  Disorderly  Persoits,  3. 


RECOUPMENT. 

In  an  action  of  covenant  for  rent  due 
upon  a  lease,  the  defendants  canaoC 


MS 


INDBii. 


■oo  of  a  bMaeh  of  eorenant  od  the 
part  of  the  pUdntif;  after  the  com* 
of  tiie  entlL     Bmwtr  t. 
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RELEASE. 

it  party  to  a  Mleaae,  who  meane  to  de- 
ny it,  when  it  io  oet  ap  by  the  other 
puty  ai  a  defence,  moil  reply  imi»  est 
faditim.  If  he  pvte  in  a  replication 
denymg  that  the  legal  operatioD  and 
efl^  of  the  release  are  such  as  to 
discharge  the  defendaate,  the  replica- 
tion  is   demorrable.     Dennistm  t. 


RENTS. 
Sm  Taxes,  1  to  8. 


REPLEVIN. 

1.  R  seems  that  a  defendant,  on  a  plea 
of  noA-detinet  in  replevin,  will  be  en- 
titled to  a  return,  where  the  jury  find 
that  the  plaintiff  has  no  property  in 
the  goods  replevied.     mcKnigM  t. 

9l  Wherever  a  defendant  in  a  replevin 
suit  to  entitled,  under  the  pleadings, 
to  try  the  title  to  the  property  re- 
plevied, and,  in  case  he  succeeds,  is 
entitled  to  a  return  of  the  goods,  he 
is  bound  to  tir  the  title  in  such  suit 
and  take  a  juoement  therein  for  a  re- 
turn, or  the  v^ue  of  the  goods,  and 
he  cannot  fbrego  such  remedy  and 
seek  his  redress  in  a  cross-suit.        ib 


REPORT  OF  REFEREES. 

A  report  of  referees,  like  the  verdict  of  a 

jury,  is^  as  a  oeneral  rule,  conclusive, 

in  a  case  of  conflict  of  evidence. 

Watkins  v.  Stevens,  168 


RES  GEST.fi. 


She  DccLAAicnom. 


RfiSIDBNCR 
iSbr  DoKicB.. 


RIGHT  OF  WAY. 

1.  Under  a  plea  of  right  of  #sy,  fab  an 
action  of  trespass  mtare  danisumfrt' 
gUf  the  defendant  is  at  liberty  to 
prove  a  ri^ht  of  way  in  himself,  either 
by  producing  deeds  to  show  it  ofr  by 
parol  evidence  of  twenty  years'  unin- 
terrupted use,  adverse  or  in  hostilitT 
to,  the  owner  of  the  land,  from  wluch 
a  grant  may  be  inferred.  Hmnilten 
V.  White,  60 


3.  And  a  defendant,  after  having 
taken  to  prove  an  express  grantor 
reservation  of  a  way,  by  deed,  nay 
prove  one  by  prescription.  He  is  not 
iNNind  to  elect  his  mode  of  preo^and 
to  abide  by  snch  election.  ib 

3.  It  is  competent  for  the  owner  of  land 
and  a  person  having  a  right  of  Way 
over  it,  to  change  the  route  or  loca- 
tion of  the  way,  by  mutual  consent 
or  agreement  between  them.  And 
when  the  location  has  been  chaiu^ 
and  a  dispute  arises,  it  wiH  be  for  a 
juxy  to  determine  whether  the  change 
was  made  by  agreement,  and  fi>r  the 
purpose  of  sulwtituting  a  new  way 
tor  the  old,  of  the  same  permanent 
character;  or  whether  the  change 
was  made,  not  in  pursuance  of  any 
agreement,  but  for  lome  temporaiy 
purpose ;  and,  if  the  new  way  hai 
oeen  used  by  the  parly  having  the 
easement,  whether  the  use  thereof 
was  a  matter  of  right,  or  a  mere  mat- 
ter of  favor,  revocable  at  the  pleasuie 
of  the  owner  of  the  soiL  H 

4.  In  the  latter  case  the  party  itanf  the 
new  way  would  be  a  trespasser,  if  he 
should  continue  to  use  it  after  having 
been  forbidden  to  do  so ;  and  the  onlv 
remedy  fbr  him  would  be  to  go  back 
to  his  original  right,  and  seek  to  have 
the  old  read  restored  to  him.  ib 


5.  But  this  doctrine  is  not  applicable 
where  there  has  been  an  actual 
change  of  location  by  mutual  con- 
sent, and  such  change  was  intended 
to  be  substitutional  and  pennanent 

ib 


nnmf. 


8ALB. 
JuDGiairr,  5, 6. 

lIliTASB,  1. 

VkNDOR  AMD  PURCHASBS,  1,  4,  6,  7. 


SATISFACTION. 


i$br  JnbokKfir,  7  to  19. 


SCHOOL-MEETINaS. 

t.  Tfie  taxable  inhatntaiila  of  a  wIMmI 
dSitrict,  at  a  distriet  meeliiif  ,  eaaAot 
legally  repeal  a  leoolutioii  paieed  M  a 
previoua  meetiiiff,  impoaiiig  a  tax,  tS- 
ter  a  tax  list  and  warrant  have  been 
legularlj  mode  out,  and  the  greater 
put  of  the  tax  has  been  couected. 
Smith  ▼.  DiUvngham,  35 

d.  Where  a  charge  for  teacher's  trara 
in  a  school  district,  for  the  teachinff 
of  a  son,  was  included  in  the  rate  MU 
BMMleoat  against  his  &ther,  and  such 
ehaige  was  paid  by  the  son :  held^ 
that  such  nayment  qualified  tne  son 
to  vote  at  the  district  meetings  in  such 
school  district;  he  being  a  resident 
of  the  district,  authorized  to  vote  at 
town  meetings  of  the  town  in  which 
■och  district  was  situated.  Crawford 
▼«  WUstm,  604 

i.  Where  the  plaintiff  hod,  in  Not.  1844, 
made  a  contract  to  teach  school  in  a 
school  district  for  four  months,  for 
910  a  month;  and  where,  after  he 
became  31  years  of  age,  he  had  work- 
ed for  Us  fatiier  4|  months  without 
any  agreement  about  wages,  but  had 
told  his  ftther  about  the  time  he  com- 
menced work,  that  he  should  expect 
payment  for  his  labor ;  and  the  cir- 
cuit judge  charged  the  jury  that  in 
detennininff  whether  the  plaintiff  was, 
on  the  33a  day  of  January,  1845,  a 
qualified  voter  in  the  school  district 
in  which  he  resided,  on  the  ground 
•fa  property  qualification,  they  ^^t 
take  imd  eonsideratton  the  amount 
equitably  due  to  him  flom  hii  Ihther, 


flBi  Hie  afilMtti  wfekh  iMUli  «fti- 
iotiMy  h^  due  t6  Itkti  fiMui  the  iMs- 
lees  of  (he  sehodl  dirtriet,  wHh  iften 
he  had  teadd  the  eontraiM  to  tMeh 
school,  for  Chat  portion  of  hioserHoes 
rendered  mewiom  to  tho  23d  of  Jcn- 
uaiy,  1845;  JEMd  that  the  dMge 
was  correct  tb 


dCttOOL  TAX 


Air  WiuftiifT,  1, 9L 


8BT  OFF. 


When  a  debtor  has  a  setoff  equally  ap- 
plicable to  two  demands  affainsi  him, 
It  is  not  for  him  to  elect  wEieh  of  the 
demands  he  will  satisfy  hj  his  set-off; 
but  the  court  will  duect  the  application 
aoeonling  to  the  equities  between  the 
parties.  7Mmuig9  ▼.  Tkt  FitktiU 
honCo.  183 


SHEE1». 
iSw  Towvo. 


SLANDER. 


1.  Words  charging  a  persoa  with  bar- 
ing wilfully  mode  a  fidse  declaration 
at  a  school  district  meeting,  of  his 
ri^ht  to  Tote  at  such  meeting,  lUKMi 
beinff  challenged  as  unqualified,  1^  a 
legal  Toter  in  such  district,  are  ac- 
tionable in  themselves.  OrmmhirA  t. 
WUvm,  504 


3.  Such  words  impute  an  iadklBble 
misdemeanor,  involving  iMMnd  tntpi- 
tude.  ib 


3.  It  seems  that  a  ehaige  against  a  per- 
son "  that  he  had  ooDunitted  peijiiiy  by 
swearing  in  his  vote  at  a  school  dis- 
trict meeting,"  imports  a  ehaige  that 
he  had  iNilftiUy  made  a  folsa  deelara- 
tion  at  a  school  district  meeting,  of 


^M 


ii|fal  to  Tole  at  meli  imiMina  m- 

and  that  an  action  ia  maintainabk 
6r  the  wpnaking  of  such  woida,  willi- 
out  a  statement  in  the  declaration,  of 
eztrinac  fiwta  to  which  the  woida  lo- 
ftned,  and  a  coUoqniiim  conooninff 
inch  futBm  w 


8PBCIAL  OONTBACT. 


1.  In  Older  to  maintain  an  action  to  le- 
eorer  hack  monqr  paid  under  a  spe- 
cial contract,  the  plaintiff  is  boond  to 
abow  the  contract  at  an  end,  either 
bj  a  ftill  perfimaance  thereof  bj  both 
parties,  or  \fj  some  act  of  the  defen- 
dant inconsistent  with  it,  and  disa- 
bling him  fipom  compljinff  with  its 
tenns ;  or  bj  a  resdasion,  ^  the  mu- 
tual consent  of  both  parties.  Law- 
rence V.  Simons,  355 

9l  If  a  qwcial  contract  is  ended,  or  the 
pertonnance  thereof  has  been  pre- 
vented by  the  acts  of  one  of  the  par- 
ties, such  party  cannot  sustain  an 
action  against  the  other  party,  either 
upon  the  contract,  or  for  money  ad- 
Tanced  by  him  in  part  performance 
ofit.  ib 


3.  And  if  one  of  the  parties  has  fully 
performed,  or  offered  to  perform,  the 
contract,  on  his  part,  he  cannot  main- 
tain an  action  against  the  other  party, 
to  recover  back  moneys  paid  in  pur- 
suance of  it,  without  showing  a  fail- 
ure or  inability  to  perform,  on  the 
part  of  the  defendant  ib 


4.  A  party  may  lose  his  right  to  enforce 
the  specific  performance  of  a  contract, 
by  delay  in  the  demand,  and  an  ap- 
parent abandonment  of  hb  claim; 
particularly  if  the  situation  of  the 
parties  has  become  changed  in  the 
meantime,  and  they  may  reasonably 
be  presumed  to  have  acted  upon  the 
fldtn  of  the  abandonment  of  tne  con- 
tract. But  a  plaintiff  will  not  be  al- 
lowed to  recover,  in  an  action  for 
money  had  and  received,  for  money 
advanced  upon  a  contract,  as  upon  a 
reseinion  of  it,  presumed  from  mere 
delay ;  without  showinff  some  viola- 
tion of  the  contract  oy  the  party 
sought  to  be  charged.    Pmr  Allbn,  j  . 

ib 


SPECIFIC  PBSVOUIAHGB. 


fitar  Spbcial  CownucT. 


STATUTES. 


8m  ComtnmtwmMJL  Lai 
TAZxa,  1  to5L 


SUPPLEKENTAL  BILL. 


1.  It  b  improper  to  file  a  snppleaMalal 
bill  where  tnere  u  no  alteratun  in  the 
interesta  of  the  parties,  and  no  par- 
ticular circumstances  requimi^  Itar- 
ther  discovery,  and  the  relief  la  not 
varied  by  the  subsequent  matter,  bat 
the  plaintiff  may  have  all  the  xeBef  to 
which  ne  is  entitled,  under  the  origia- 
albill.    HasbrouckT.  Skuster,     9B5 

2.  But  a  supplemental  bill  biat  be  fled 
where  facts  have  occurred  aubseiiosBt 
to  the  filing  of  the  orijj^al  btU,  iduA 
Ytuj  the  relief  to  which  the  plaintiff 
was  entitle  under  the  original  biD.  al 

3.  Thus  where  a  biU  is  filed  by  lagalees, 
for  the  purpose  of  coUec^ng  IcsacieB 
chai]eed  upon  real  estate  in  the  nands 
of  devisees,  under  which  btO  Ae 
plaintiffs  would  be  entitled  to  a  de- 
cree for  the  sale  of  the  real  ealate  fiir 
the  payment  of  their  legacies,  and  aa 
agreement  is  subsequently  inade  be- 
tween the  legatees  and  deviseea  which 
would,  in  addition  to  that  idieC  sfar* 
rant  a  decree  against  the  defeiMJants 
personally,  a  supplemental  bill  is 
proper.  ^ 


SURPLUS  MONEYS. 


8te  JvDoifBirr,  6. 


SURROGATE. 


1.  The  filing  of  an  inventory  of  the  _ 
sonal  estate  of  an  intestate,  by  "tfaa 
administrator,  is  not  essential  in  ocdsf 


4 
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to  ghe  the  innogate  jniiidietioii  un- 
der the  act  of  April  8, 1813,  relative 
to  the  eoait  of  pxobatei,  Ae.  to  order 
the  sale  of  the  real  eitate,  upon  the 
application  of  the  adminietrator. 
Seknader  ▼.  McF^srland,  139 


SI.  It  is  the  duty  of  an  administrator  to 
make  and  file  an  inyentory ;  and  the 
■arrogate,  it  seems,  should  refuse  to 
order  the  sale  of  the  real  estate,  or  to 
institate  any  proceedings  for  that  oar- 
pose  until  tne  administrator  has  oone 
It.  But  the  ominion  does  not  affect 
the  surrogate's  jurisdiction  to  direct 
a  sale ;  and  therefore  his  acts  cannot 
be  attacked  on  that  ground,  in  a  col- 
lateral proceeding.  ii 


3.  Upon  such  an  application  by  an  ad- 
ministrator it  is  necessaty  that  an  ac- 
count of  the  personal  estate,  and  of 
the  debte,  of  the  intestate  should  be 
presented  by  the  administrator.  And 
until  such  an  account  is  presented, 
the  surrogate  has  no  power  to  take 
the  first  step  towards  tne  sale  of  the 
real  estate.  It  is  the  foundation  of 
all  the  subsequent  proceedings.       ib 


such  an  application,  no 
appointed  for  the  in- 


If,  upon 

Sardians  are    ^, 
It  heirs  of  the  intestate,  their  rights 
in  the  real  estate  will  not  be  affected 
br  an  order  or  decree  of  the  sunogate 
dueetins  the  sale  of  such  real  estate. 
^*  ib 


5.  After  a  cause  pending  before  a  sur- 
rogate has  been  submitted  to  him  for 
decision,  and  the  parties  have  sepa- 
rated, it  is  too  late  for  one  of  the  par- 
ties to  withdraw  his  claim.  Oiwes 
V.  Vaa^  Antwerp,  416 


6.  Upon  the  settlement  of  the  accounts 
of  a  general  guardian,  the  surrogate 
is  not  authoriied  to  make  any  alfow- 
ance  to  such  guardian  for  services 
rendered,  or  expenses  incurred,  by 
hbn,  previous  to  his  appointment  as 
guaiman.  ib 

7.  Nor  will  a  promise  by  the  ward, 
made  after  coming  of  age,  to  pay  the 
guaidian  for  services  rendered  Mfore 
uie  ffuaidianship  commenced,  author- 
iie  Uie  surrogate  to  allow  a  ehaige 
therefbr  in  the  aocounts  of  the  guar- 
dian, tft 


TAXES. 

1.  A  peraon  entitled  to  receive  rents 
subjected  to  taxation  by  the  act  to 
equalize  taxation,  passed  Hay  13, 
lo46,  has  a  right  to  avail  himself  of 
his  own  affidavit  as  to  the  value  of 
his  proper^,  under  the  provisions  of 
the  revised  statutes,  for  the  purpose 
of  correcting  an  assessment  upon  such 
rents.    htovngsUm  v.  HcUenbecky      9 

3.  The  act  of  1846  merely  adds  a  new 
subject  for  taxation,  which  is  left  to 
be  governed  by  the  general  law  rejgn- 
lating  the  assessment  and  collection 
of  taxes,  in  eveiy  respect;  except 
those  in  which  a  different  mode  is 
prescribed  by  statute.  ib 

3.  The  general  law  is  unrepealed,  and 
that  law  and  the  act  of  1846  must  be 
construed  together ;  and  fhll  effect  is 
to  be  given  to  both.  ib 

4.  It  is  the  settled  policy  of  the  law 
that  all  valuation  assessments  may  be 
corrected  by  the  affidavit  of  the  per- 
son assessed.  ib 

5.  Either  of  the  affidavits  required  by 
the  15th  section  of  the  article  of  the 
revised  statutes  relative  to  the  assess- 
ment and  collection  of  taxes  would 
be  sufficient  to  correct  an  error  in  the 
valuation  of  renti.  But  the  lopsla- 
ture  having,  by  the  act  of  1836,  de- 
clared such  property  personal  estate, 
they  have,  by  so  doing,  directed  which 
affidavit  is  to  be  adopted.  ib 

6.  When  an  affidavit  is  presented  to  the 
assessors  by  the  owner  of  rents  sub- 
jected to  taxation,  for  the  purpose  of 
reducing  the  amount  of  the  tax,  it  is 
their  duty  to  correct  the  assessment, 
in  accoraance  with  such  affidavit 
They  should  pursue  strictly  the  direc- 
tions contained  in  the  15th  section  of 
the  article  of  the  revised  statutes,    ib 

7.  The  assessors  have  no  discretion  to 
reject  such  an  affidavit,  when  tender- 
ed by  the  person  assessied.  They  are 
bound  to  receive  it  and  to  strike  out 
the  assessment  accordingly.  ib 

8.  Rents  reserved  in  a  lease  for  a  tern 
exceeding  twenty-one  yean,  contimie 


^M 
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his  fi^  to  ToU  al  sodi  maetiitf  up- 
on beuig  fthiilfinged  as  unqoannaa ; 
and  thai  an  action  is  maintainabk 
6r  the  apeaking  of  siieh  worda,  with- 
out a  statement  in  the  declaration,  of 
eztrinoc  ftcts  to  which  the  words  n- 
Ibned,  and  a  coUoqaiiua  oonoenunff 
such  fibcts.  tt 


SPECIAL  CONTRACT. 


1.  In  Older  to  «"■"«*•■"  an  action  to  le- 
eorer  back  monej  paid  under  a  spe- 
cial contract,  the  plaintiff  is  bonnd  to 
show  the  contract  at  an  end,  either 
hj  a  flill  perfonnance  thereof  bj  both 
MTtiea,  or  b^  some  act  of  the  defen- 
dant inconsistent  with  it,  and  disa- 
bling him  ftom  compljinff  with  its 
terms ;  or  bj  a  rescisnon,  oj  the  mn- 
toal  consent  of  both  parties.  Law- 
rence ▼.  Simons,  355 

t.  If  a  qwcial  contract  is  ended,  or  the 
performance  thereof  has  been  pre- 
vented by  the  acts  of  one  of  the  par- 
ties, such  partj  cannot  sustain  an 
action  against  the  other  party,  either 
upon  the  contract,  or  for  money  ad- 
Tanced  by  him  in  part  performance 
ofit  ib 

S.  And  if  one  of  the  parties  has  fully 
performed,  or  offered  to  perfonn,  the 
contract,  on  his  part,  he  cannot  main- 
tain an  action  against  the  other  party, 
to  recover  back  moneys  paid  in  pur- 
suance of  it,  without  showing  a  fail- 
ure or  inability  to  perform,  on  the 
part  of  the  defimdant  ib 


4.  A  party  may  lose  his  right  to  enforce 
the  specific  perfonnance  of  a  contract, 
by  delay  in  the  demand,  and  an  ap- 
parent abandonment  of  his  claim; 
particularly  if  the  situation  of  the 
parties  has  become  changed  in  the 
meantime,  and  they  may  reasonably 
be  presumed  to  have  acted  upon  the 
ftitn  of  the  abandonment  of  tne  con- 
tract. But  a  plaintiff  will  not  be  al- 
lowed to  recover,  in  an  action  for 
money  had  and  received,  for  money 
advanced  upon  a  contract,  as  upon  a 
rescission  of  it,  presumed  from  mere 
delay ;  without  showing  some  viola- 
tion of  the  contract  by  the  party 
sought  to  be  charged.    Per  Allbn,  J. 

ib 


SPBdinC  PEBFQBJEAIICB. 
Sm  Spscial  CovnucT. 


STATUTES. 


See  ConaviiunoHAL  Law. 
lto5. 


SUPPLEUENTAL  BILL. 


I.  It  is  improper  to  Ilk  a  suppkaM&tal 
bill  vrhere  there  is  no  skendion  in  the 
interests  of  the  parties,  and  no  par- 
ticular circumstances  requiring  far- 
ther discovery,  and  the  refief  is  not 
varied  by  the  subsequent  matter,  bat 
the  pl|lntiff  may  have  all  the  relief  to 
which  ne  is  entitled,  under  the  orign- 
albill.    Hasbroucky,  Skuster,     » 

3.  But  a  supplemental  IhII  inaT  be  filed 
where  facts  have  oocurred  subsequaat 
to  the  filing  of  the  original  bill,  which 
vary  the  relief  to  which  the  plaintiff 
was  entitled  under  the  original  bilL  ik 

3.  Thus  vrhere  a  bill  is  filed  by  legatees, 
for  the  purpose  of  collecting  fegadei 
charred  upon  real  estate  in  the  bands 
of  devisees,  under  which  bill  the 
plaintiffs  would  be  entitled  to  a  de- 
cree for  the  sale  of  the  real  estate  for 
the  payment  of  their  legadea,  and  an 
agreement  is  subsequently  made  be- 
tween the  legatees  and  devuees  which 
would,  in  addition  to  that  reUef)  war- 
rant a  decree  against  the  defendants 
personally,  a  supplemental  biU  is 
proper.  tl 


SURPLUS  MONETS. 


See  JuDOMEMT,  6. 


SURROGATE. 


1.  The  filing  of  an  inventory  of  the  pef* 
sonal  estate  of  an  intestate,  bjr  the 
administrator,  is  not  eswntial  in  aider 


i 
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to  give  tiie  •ORogate  joriMlietion  un- 
der the  act  of  April  6, 1813,  relatiTe 
to  the  covrt  of  probates,  dbc.  to  order 
the  sale  of  the  real  estate,  apon  the 
uyptication  of  the  administrator. 
Sckneider  v.  Msf^arkmd,  139 


S.  It  is  the  duty  of  an  administrator  to 
make  and  file  an  inventoir ;  and  the 
surrogate,  it  seems,  shoold  reftue  to 
order  the  sale  of  the  real  estate,  or  to 
institate  any  proceedings  for  that  par- 
pose  nntil  the  administrator  has  done 
It.  But  the  omission  does  not  afiect 
the  sunogate's  jurisdiction  to  direct 
a  sale ;  and  therefore  his  acts  cannot 
be  attacked  on  that  ground,  in  a  col- 
lateral proceeding,  ib 


3.  Upon  such  an  application  by  an  ad- 
ministrator it  is  necessary  that  an  ac- 
count of  the  perronal  estate,  and  of 
the  debts,  of  the  intestate  should  be 
presented  by  the  administrator.  And 
until  such  an  account  is  presented, 
the  surrogate  has  no  power  to  take 
the  first  step  towards  tne  sale  of  the 
real  estate.  It  is  the  foundation  of 
all  the  subsequent  proceedings.       ift 

4.  If,  upon  such  an  application,  no 
ffuardians  are  appointed  for  the  in- 
fant heiri  of  the  intestate,  their  rights 
in  the  real  estate  will  not  be  affscted 
br  an  order  or  decree  of  the  surrogate 
directing  the  sale  of  such  real  estate. 


5.  After  a  cause  pendin|r  before  a  sur- 
rogate has  been  submitted  to  him  for 
decision,  and  the  parties  have  sepa- 
rated, it  is  too  late  for  one  of  the  par- 
ties to  withdraw  lus  claim.  Clowts 
▼.  VanAiUwerpf  416 


6.  Upon  the  settlement  of  the  accounts 
of  a  general  guardian,  the  surrogate 
is  not  authorized  to  make  any  allow- 
ance to  such  guardian  for  services 
rendered,  or  expenses  incurred,  by 
him,  previous  to  his  appointment  as 
guardian.  ib 


7.  Nor  will  a  promise  by  the  ward, 
made  after  coming  of  age,  to  pay  the 
guardian  for  semces  rendered  before 
tne  guardianship  commenced,  author- 
iie  me  surrogate  to  allow  a  charge 
therefiir  in  the  aocoiants  of  the  guar- 
dian, ib 


TAXES. 

1.  A  person  entitled  to  receive  rents 
subjected  to  taxation  by  the  act  to 
equalize  taxation,  passed  May  13, 
1846,  has  a  right  to  avail  himself  of 
his  own  affidavit  as  to  the  value  of 
his  proper^,  under  the  provisions  of 
the  revised  statutes,  fi>r  the  purpose 
of  correctin|[  an  assessment  upon  such 
rents.    IMnngston  v.  HoUtnoeck^      9 

3.  The  act  of  1846  merely  adds  a  new 
subject  fi>r  taxation,  which  is  left  to 
be  governed  by  the  general  law  ref- 
lating the  assessment  and  collection 
of  taxes,  in  evexy  respect;  except 
those  in  which  a  difierent  mode  is 
prescribed  by  statute.  ib 

3.  The  general  law  is  unrepealed,  and 
that  law  and  the  act  of  1846  must  be 
construed  together ;  and  full  efiect  is 
to  be  given  to  both.  ib 

4.  It  is  the  settled  policy  of  the  law 
ti^at  all  valuation  assessments  maybe 
corrected  by  the  afiidavit  of  the  per- 
son assessed.  ib 

5.  Either  of  the  affidavits  required  by 
the  15th  section  of  the  article  of  the 
revised  statutes  relative  to  the  assess- 
ment and  collection  of  taxes  would 
be  sufficient  to  correct  an  error  in  the 
valuation  of  rents.  But  the  lopsla- 
ture  having,  by  the  act  of  l83o,  de- 
clared such  property  personal  estate, 
they  have,  by  so  doing,  directed  which 
affidavit  is  to  be  adopted.  ib 

6.  When  an  affidavit  is  presented  to  the 
assessors  by  the  owner  of  rents  sub- 
jected to  taxation,  for  the  purpose  of 
reducing  the  amount  of  the  tax,  it  is 
their  duty  to  correct  the  assessment, 
in  accoraance  vrith  such  affidavit 
They  should  pursue  strictly  the  direc- 
tions contained  in  the  19th  section  of 
the  article  of  the  revised  statutes,    ib 

7.  The  assessors  have  no  discretion  to 
reiect  such  an  affidavit,  when  tender- 
ea  by  the  person  assessied.  They  an 
bound  to  receive  it  and  to  strike  out 
the  assessment  accordingly.  ift 

8.  Rents  reserved  in  a  lease  fox  a  tenn 
exceeding  tvrenty^ne  yean,  contiiHie 
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thereof,  allhougfa  it  had  been  paid 
over  to  the  winnen.  Mitrgan  v. 
Grof,  524 

2.  Held  alsOf  that  no  wager  or  bet 
authorized  by  the  plaintiff*  havine 
been  made,  the  provision  of  the  revised 
■tatutes,  (1  R,S.  0(j2,  ^  8,)  relative 
to  contracts  on  account  of  money  bet 
or  wagered,  do  not  apply ;  that  pro- 
vision relating  only  to  contracts  on 
account  of  wagers  or  bets  where  the 
wager  or  bet  is  actually  made.        ib 

Sit  ILLEOAL  CONTRACn. 


WAIVER. 

Aa»CEii£irr,  16. 

JCITICBS'  CoVRTt,  5. 

Landlobo  and  Tutamt,  S. 


WARRANT. 

1.  Under  the  power  given  to  the  trustees 
of  school  districts,  by  the  revised  stat- 
utes, to  renew  warrants  lor  the  col- 
lection, from  delinquents,  of  such 
taxes  and  assessments  as  remain  on- 
paid,  they  have  the  power  to  issue 
«  new  Korrant  for  that  purpose.  Sea- 
man v.  Bensonf  444 

9.  If  a  warrant  is  issued  by  trustees  of 
a  school  district,  for  the  collection  of 
a  greater  sum  firom  an  inhabitant  of 
the  district,  ibr  a  school  tax,  than  is 
due  ftom  him,  upon  which  his  property 
is  taken  and  sold,  his  remedy  is  not 
by  an  action  of  trespass  or  trover,  but 
in  case,  for  the  injury  sustained  *,  or 
in  assumpsit  against  the  trustees,  ibr 
the  excess  of  moneyt  in  their  hands, 
arising  from  the  sale,  over  and  above 
what  IS  sufficient  to  pay  the  amount 
due.  ib 

fitaf  DlSORDSaLT  PBKSOIia. 

Habeas  Corpus. 


WASTE. 

1.  What  acts,  committed  by  the  defen* 
dant  in  an  ejectment  suit,  will  be 
considered  as  amounting  to  Kotle, 
proper  to  be  restrained  by  an  onkr 
of  the  conn,  under  the  statute,  upon 
the  application  of  the  plaintiff;  whoe 


the  defendant  has  been  in  . 
ibr  many  years,  claiming  the  preoi- 
ises  in  iee,  in  his  own  nght,  and  in 
hostility  to  the  platntiff.  People  v. 
Davison.  l€9 

2.  A  person  iq  possession  of  land  under 
such  circumstances  should,  until  he 
is  legally  evicted,  be  permitted  to  ie> 
main  in  (he  full  enjoyment  thereof 
to  the  extent  that  he  would  be,  were 
no  adverse  claim  set  up ;  subject  to 
the  restriction  that  he  snail  mit  ooof 
mit  a  permanent  and  lasting  inju^ 
to  the  inheritance.  |ft 


WILL. 


1.  ExeaUion  of. 
See  Etidbncb,  1,  8,  3, 4. 


2.  RecUals  in. 


1.  A  recital,  in  a  will,  that  the 
has  executed  a  deed  of  certain  _ 
ises  to  one  of  his  sons,  is  evidence  of 
a  perfect  execution  of  such  deed,  and 
that  the  grantee  has  the  title  to  the 
premises ;  so  as  to  bar  an  action  of 
ejectment  brought  by  one  of  the  beiai 
of  the  testator,  for  the  recovery  of  an 
undivided  portion  of  such  premi 
Smith  V.  WaU, 

3.  RevoeaUonof. 

%  The  destruction  of  a  will,  by  the 
tator,  is  not  a  revocation  thereof  un- 
less he  intends  thereby  to  levolLe  it. 
And  a  lunatic  can  have  no  such  in- 
tent ik 


3-  If  a  man  is  inomipetent  to  make  a 
valid  will,  he  is  equally  incompeteal 
to  revoke  a  will  made  previous^.    A 

4.  ConstmcHomof. 


4.  Where  the  testator  devised  land  t» 
T.,  his  hein  and  aangns  forever,  pi»> 
vided  the  said  T.  should  not  sdl  the 
same  within  fifteen  yean,  unleas  to 
one  of  his  children ;  and  in  case  said 
T.  died  without  lawful  issue,  the  es- 
tate to  go  to  A.,  his  hein  and  aasigDi 
forever,  it  was  keU  that  the  dense  to 
T.  was  subject  to  two  ronalifiniis , 
and  that  if  he  aoU  to  oneof  hb  hntli- 
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en  within  the  flfteen  yean,  or  to  any 
other  penon  alter  that  time,  the  gran- 
tee in  either  case,  would  take  the 
land  subject  to  the  other  contingen- 
cy, viz.  tne  death  of  T.  without  biw- 
ftiliaeue.    HiUv.HiU  419 

6.  When  devisee  put  t4f  his  deeiian.]  A 
devifoe  is  not  put  to  his  election 
where  the  testator  has  some  present 
interest  in  the  estate  disposed  of  hj 
him,  although  it  is  not  entirely  his 
own.  In  such  a  case,  unless  an  in- 
tention is  clearly  manifested,  in  the 
will,  to  dispose  of  the  whole  estate, 
including  the  interest  of  third  per- 
sons, the  testator  will  be  presumed  to 
have  intended  to  dispose  only  of  that 
which  he  might  lawfully  dispose  of, 
and  no  more.    Leonard  v.  Steele,   20 

6.  Accordingly,  where  a  testator  owned 
the  entire  estate  in  premises,  subject 
to  a  right  of  dower  tnerein,  and  devi- 
sed a  part  of  such  estate  to  the  per- 
son having  such  right  of  dower, 
and  the  residue  to  the  defendant,  but 
without  declaring  his  intention,  in  his 
will,  to  dispose  of  the  whole  estate, 
including  the  right  of  dower,  or  that 
the  doweress  should  relinquish  either 
such  dower  or  her  devise  under  the 
will,  and  no  such  intention  was  de- 
ducible  by  clear  and  manifest  impli- 
cation from  the  provisions  of  the  will ; 
Hiidy  that  the  presumption  was  that 
the  testator  intended  only  to  devise 
to  the  defendant  his  own  estate  in 
the  premises,  subject  to  the  right  of 
dower  therein.  it 

7.  The  right  to  dower  being  in  itself  a 
clear  legal  right,  an  intent  by  a  tes- 
tator to  exclude  it,  or  that  it  should 
be  relinquished,  must  be  demonstra- 
ted by  express  words,  or  by  manifest 
implication.  In  onler  to  exclude  it, 
the  will  itself  should  contain  a  pro- 
vision inconsistent  with  the  assertion 
of  such  legal  right  iA 

8.  The  doctrine  of  election  is  the  same 
when  applied  to  a  widow  claiming  a 
devise  under  the  will  of  her  husband, 
as  it  is  when  applied  to  any  other 
devisee  in  the  will.  id 

9.  Devise  of  land  ehartied  with  the  pav- 
ment  ofmone\f.\  It  is  a  general  rule 
that  wherd  lands  arc  devised  without 
words  of  |icrpetuity,  and  in  consider- 
ation thefeor  the  deviseo  is  chai^god 
Ifenooall jr  with  the  pagnnent  ofmoncy, 


he  takes  a  fte  by  hnpllcation.  And 
it  seems  this  rule  also  prevails  where, 
in  addition  to  the  personal  charae, 
the  legacy  is  made  a  lien  upon  Sie 
lands  devisod.  Fer  Pabker,  J.  Tof- 
tor  V.  T\ilar,  431 

10.  It  is  only  where  there  is  no  person- 
al chaige  as  a  consideration  for  the 
devise,  and  the  charge  is  exclusively 
on  the  land,  that  the  life  estate  is  not 
enlarged  into  a  iee.  But  a  fee  can^ 
not  be  taken  by  implication,  when 
the  estate  of  the  first  taker  is  particu- 
larly described  in  the  will  to  be  oth- 
erwise. t6 

5.  VdUdUyof, 

1 1 .  A  provision,  in  a  will,  giving;  to  three 
persons,  and  the  survivor  of  them,  the 
interest  of  $1000,  to  be  paid  so  long 
as  they,  or  either  of  them,  shall  live, 
is  void,  because  it  suspends  the  pow- 
er of  alienation  for  a  longer  period 
than  two  lives  in  being  at  the  death 
of  the  testator.    BarUcs  v.  Phelan,  HO 


]^.  And  a  bequest  of  the  principal  sum 
of  $1000.  upon  the  death  of  the  Ust 
survivor  of  the  three  legatees  to  whom 
the  interest  of  that  sum  is  given  for 
life,  is  also  void.  ib 

VS.  A  l)equest  to  a  religious  society,  as 
such,  is  valid  as  a  gift  for  pious  and 
charitable  uses,  where  there  is  no 
doubt  or  uncertainty  as  to  who  was 
the  legatee  intended ;  although  the 
society  is  not  incorporated.  ib 

14.  A  testatrix,  by  her  will,  gate  the 
sum  of  $2000  to  Bishop  E.  of  South 
Carolina,  in  trust  (br  the  ladies  of  the 
Ureuline  Order,  residing  in  Charles- 
ton, in  the  state  of  South  Carolina. 
At  the  time  when  the  will  was  execu- 
ted there  was  an  institution,  in 
Charleston,  which  had  been  incorpo- 
rated by  the  name  of  "  The  Ladies' 
Ursulinc  Community  of  the  city  of 
Charleston,"  which  was  founded  by 
Bishop  R.,  and  was  still  in  existence, 
and  was  known  and  spoken  of  inva- 
riably as  "  The  Ladies  of  the  Unu- 
line  Convent,"  or  "Order."  And 
there  was  not,  and  had  not  been,  any 
other  similar  society,  or  institution,  in 
the  state  of  South  Carolina;  Jfeld 
that  the  bequest  was  valid ;  the  cir» 
eumstances  rendering  it  eeitaio,  to» 
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jood  a  q^'dtdoot  who  was  inlended 
by  tbe  dMcnption  contained  in  the 
inXL  ib 

SU  EXBCUTOET  DSTiaB. 
LtOACT  AND  LCOATEI. 


WITNESS. 


1.  A  paity  cannot  be  allowed  to  innst 
that  his  own  witness  is  not  to  be  be- 
fieved.  He  has  the  right,  if  surprised 
hy  his  testimony,  to  show  by  other 
witnesses,  that  the  facU  testified  to 
are  othentrise.  But  he  cannot  im- 
peach him,  directly  or  indirectly. 
BmU^.Fitk,  394 


3.  A  party  to  a  note  is  a  competent  wit* 
nesB  to  prove  it  to  have  been  void  in 
its  inception,  on  the  groond  of  naaxy. 
Martin,  J.  disseiUed,  TYuacoU  t. 
Davis,  495 

3.  A  witness,  discredited  upon  one  point, 
may  be  believed  upon  another  point 
when  hie  evidence  is  snppoited  by 
the  circumstances,  and  seema  proba> 
ble.  But  it  is  diflerent  whera  an  al- 
legation ii  supfwrted  by  his  evidence 
alone,  or  principally,  when,  confes- 
sedly, there  can  be  no  one  to  contn- 
diet  what  the  vritness  says,  if  antme ; 
and  where  his  statement  is  in  efiect 
contradicted  by  the  attending  ciicnm- 
stances.    BwrhuT.  TiMdaU,         571 

Sh  OnmoNs  of  Wtmsanw. 
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